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QUESTIONS PRESENTED 
 

1. Whether all pre-viability prohibitions on elective abortions are unconstitutional? 
 

2. Whether a state statute requiring healthcare facilities to dispose of embryonic and fetal 
remains in the same manner as other human remains imposes an undue burden on a 
woman’s decision to have an abortion?  
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STATEMENT OF THE CASE 
 

I. STATEMENT OF FACTS 
 

In 2018, constituents of the State of Greene voted to replace the incumbent Governor and 

a majority of their state legislators in both the Senate and House. (R. at 3). The newly elected 

public officials won on a platform that championed traditional values, including a commitment to 

pro-life principles and a promise to protect the life, liberty, and happiness of every State of 

Greene citizen—born or unborn. Id.  

Approximately 25,000 abortions and 1,000 miscarriages (or stillbirths) take place every 

year in the State of Greene. Id. Most of these abortions and miscarriages occur during the 

embryonic stage of pregnancy, from fertilization until about eight to ten weeks. Id. Surgical 

abortions are performed by a physician in a licensed healthcare facility. Id. Surgical abortions are 

commonly offered for up to twenty-two weeks, with exceptions on a case-by-case basis. Id. 

Whereas, medical abortions are induced by a patient consuming medication provided by a 

physician while at home. Id. Medical abortions are typically available up until the tenth week of 

pregnancy. Id.  

On January 1, 2020, the State of Greene General Assembly enacted two pieces of 

legislation in furtherance of the promise to protect both the born and unborn: House Bill 411 and 

House Bill 222. (R. at 3, 5). House Bill 411, titled the “Gestational Age Act,” (“the Act”), 

provides that an abortion cannot be performed in most cases until a physician first determines 

and documents the probable gestational age of the fetus. (R. at 3). If the probable gestational age 

of the fetus is determined to be greater than fifteen weeks, a physician is barred from performing, 

inducing, or attempting to perform or induce an abortion. Id. In two exceptions to the Act, an 

abortion is permitted if it is necessary to protect the life or health of the mother, or if the 

pregnancy resulted from rape or incest. Id.  
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The passage of the Act was grounded in significant legislative findings on the 

administration of abortions and their impact on the medical profession and maternal health. (R. at 

4). Specifically, the legislature found that most abortions occurring after fifteen weeks’ gestation 

were via dilation and evacuation, (“D&E”), procedures, and that such acts constituted “a barbaric 

practice, dangerous for the maternal patient, and demeaning to the medical profession.” Id. The 

legislature also cited advancements in medical knowledge on prenatal development, particularly 

the capacity of a fetus to open and close its fingers and experience external stimuli as early as 

twelve weeks’ gestation. Id. The legislature found that risks to maternal health caused by 

abortion also increase with gestational age. Id. Lastly, the legislature noted that the State of 

Greene has compelling interests in protecting women’s health. Id.   

Additionally, in 2020 the State of Greene passed House Bill 222, which regulates the 

disposition of embryonic and fetal tissue resulting from the termination of a pregnancy, including 

through abortion, still birth, or miscarriage. (R. at 5). House Bill 222 was passed with the 

intention to promote legitimate interests in “medical ethics” and regulate the medical profession 

by ensuring that abortion providers “dispose of fetal remains in a method demonstrating respect 

for the life of the unborn.” Id. House Bill 222 requires that healthcare facilities inform the mother 

she has the ultimate choice to determine final disposition of the fetal remains. Id. However, most 

women allow the abortion facility to dispose of the fetus, in which case the woman does not need 

to have further involvement in the disposal. Id.  

Unfortunately, before the enaction of House Bill 222, abortion facilities could dispose of 

the fetus through incineration along with other surgical byproducts. Id. In fact, the Clinic has 

previously utilized a contractor who not only incinerated aborted fetuses along with other 

surgical byproducts but also incinerated numerous fetuses simultaneously. Id. The Clinic’s prior 

practice was based on State of Greene statutes that allow for the burial or cremation of a fetus. 
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(R. at 5). These regulations define cremation as “incineration by a crematory, or incineration as 

authorized for infectious and pathological waste,” with infections waste including pathological 

waste. (R. at 5). The statute defines pathological waste as: “(1) tissue; (2) organs; (3) body parts; 

and (4) blood or body fluids in liquid or semiliquid form; that are removed during surgery, 

biopsy, or autopsy.” (R. at 5). 

House Bill 222 dictates how abortion providers, and other healthcare providers, must 

dispose of the fetus. (R. at 5). The law provides that an abortion clinic or health care facility 

charged with disposal of a fetus must obtain a “burial transmit permit” for each fetus, just as it 

would for the transportation or disposition of any dead human body. (R. at 5-6). House Bill 222 

stated that an aborted fetus must be interred or cremated and clarified that aborted or miscarried 

fetuses may not be cremated by simultaneous cremation. (R. at 6). In addition, House Bill 222 

changed the definitions of both infectious and pathological waste, so that the terms no longer 

“include an aborted fetus or a miscarried fetus.” (R. at 6). Under the new law, abortion providers 

cannot contract with third parties to incinerate aborted fetuses with other surgical byproducts or 

to incinerate multiple fetuses at one time. (R. at 6). Instead, the law requires abortion providers to 

bury or cremate the aborted fetuses individually. Id.  

Under State of Greene law, it is a felony to knowingly and intentionally perform an 

abortion that is prohibited by law. (R. at 4). In addition, a person who knowingly and 

intentionally provides an unlawful abortion is subject to “disciplinary sanctions” and “civil 

liability for wrongful death.” (R. at 4). Plaintiff Dr. Elon Sternberger works at Greene Women’s 

Health Clinic, LLC, (“the Clinic”), the only licensed abortion facility in the State of Greene. (R. 

at 4). The Clinic does not provide abortions after sixteen weeks. (R. at 5).  
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II. PROCEDURAL HISTORY 
 

 On January 1, 2020, Plaintiffs (collectively referred to as “the Clinic”) commenced this 

action to challenge the Act on behalf of themselves, their clients, and the doctors and patients 

seeking abortion services. (R. at 4). The following day, the District Court issued a temporary 

restraining order in favor of the Clinic and granted the Clinic’s motion to limit discovery to the 

issue of viability. Id. The District Court determined that the Act “is effectively a ban on all 

elective abortions after [fifteen] weeks,” and noted that given the Supreme Court’s viability 

framework, the Act’s lawfulness turns on whether the fifteen-week mark is before or after 

viability. Id. As the District Court did not consider the State of Greene’s asserted state interests, 

the State of Greene’s discovery was aimed at rejecting the Supreme Court’s viability line, rather 

than defending the Act using the viability line. Id.  

 The Clinic moved for summary judgment at the conclusion of discovery. Id. The State of 

Greene opposed summary judgment because the Act “merely limits the time frame” in which 

women must decide to have an abortion and because the Supreme Court has not ruled on whether 

the State of Greene’s asserted state interests can justify the Act. Id. The Clinic submitted 

evidence that viability is medically impossible at fifteen weeks, and the State of Greene 

conceded that it had identified no medical evidence that a fetus would be viable at fifteen weeks. 

The State of Greene also conceded that the Act bans abortions for some women prior to viability. 

Id. The District Court granted summary judgment to the Clinic. (R. at 5). The District Court held 

that “viability marks the earliest point at which the [State of Greene’s] interest in fetal life is 

constitutionally adequate to justify a legislative ban on non-therapeutic abortions.” Id. The 

District Court stated that States may not ban abortions prior to viability; fifteen weeks is prior to 

viability; and that the Clinic provides abortion services to State of Greene residents after fifteen 
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weeks. Id. The District Court permanently enjoined the Act in all applications, thus rejecting the 

State of Greene’s argument that the Clinic could seek only an injunction up to sixteen weeks. Id.  

 Further, in addition to challenging the Act, the Clinic challenged the fetal disposition 

statute and sought declaratory and injunctive relief. (R. at 6). After extensive briefing and oral 

argument, the District Court issued a preliminary injunction barring the State of Greene from 

implementing and enforcing the fetal disposition statute. Id. Both parties moved for summary 

judgment, however, the District Court granted the Clinic’s motion for summary judgment. Id. 

The District Court entered a permanent injunction declaring the fetal disposition provisions 

unconstitutional under the Due Process Clause. Id. The State of Greene timely appealed the 

District Court’s decision. Id. 

The Fourteenth Circuit affirmed the District Court’s decision and held that the Act and 

House Bill 222 were unconstitutional under the Due Process Clause. (R. at 14). Petition for Writ 

of Certiorari to the Fourteenth Circuit was granted. (R. at 21). 

SUMMARY OF THE ARGUMENT 
 

The Constitution does not protect the right to abortion or limit a state’s ability to regulate 

it. The Fourteenth Circuit errored when they affirmed the District Court’s grant for summary 

judgement in favor of the Clinic and entered a permanent injunction, thus declaring both statutes 

at issue in the State of Greene as unconstitutional. This Court should find that both the Act and 

House Bill 222 are constitutional. 

The right to abortion is not found anywhere within the text of the Due Process Clause of 

the Constitution. Since the Court has established that states can have a legitimate interest in 

protecting the potentiality of life, an unborn fetus should be considered a human under the 

Fourteenth Amendment. Further, the Due Process Clause is supposed to protect fundamental 
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rights that are deeply rooted in the history and culture of this country, and the right to have an 

abortion is still a relatively new ideology that has been rejected by large parts of the country. As 

a result, the decision to provide abortion access should be left to the States. New legislators in 

the State of Greene won the 2018 elections because the citizens support traditional values that 

include a pro-life sentiment. (R. at 3). Therefore, because there should not be a constitutional 

right to abortion, the State of Greene should have the ability to restrict abortion and enact the 

Act.  

This Court can overrule controlling precedent because the doctrine of stare decisis does 

not require the Court strictly follow precedent when assessing constitutional questions. While 

Respondents might argue that to disregard stare decisis is to make the Court a subjective 

institution that varies based on which way the political winds blow on the bench, the public will 

have faith in an institution that corrects prior mistakes and adjusts the law to reflect the history 

and tradition of this country while also considering recent medical, cultural, philosophical, and 

legal advancements.  

If the Court is unwilling to overturn abortion precedent, they must abandon the viability 

line to navigate the constitutionality of abortion laws. Viability is not a workable line because it 

is imprecise, arbitrary, unjustified, and promotes variability in its application. Variation in 

providers, facilities, medical histories, environments, and many other factors can affect viability. 

Further, the viability line does not account for advancements in science and medicine, especially 

in the realm of fetal pain. Inflicting stress on unborn life that causes pain presents a challenging 

moral dilemma that the court must address by rejecting the viability line entirely. 

Much like the viability line, the undue burden standard has varied greatly in its 

application. The undue burden standard currently functions as more of a balancing test. The 
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Court can reconcile the nuanced and varying nature of the undue burden standard by rejecting it 

entirely in favor of rational basis review. The confusion presented by the undue burden standard 

has made it more difficult for states to promote their legitimate interests by enacting laws and 

regulations related to abortion. Under rational basis review, the Court should easily find that the 

legislature could reasonably believe that limiting abortions after fifteen weeks would be 

rationally related to the State of Greene’s interest in reducing the risk and dangers for maternal 

patients. 

If the Court chooses to evaluate the Act using the undue burden standard, the Act does 

not create a substantial obstacle to abortion access. The Court has held that the government has a 

legitimate interest in promoting fetal life. The Court has already upheld a partial-birth abortion 

ban, but now, it is necessary to ban abortions at fifteen weeks because it will have a direct 

beneficial impact on the health of women. Further, the Act only limits the time frame for when a 

woman in the State of Greene can get an abortion by one week. Additionally, the Act does not 

prevent the clinic from continuing to operate. The right to an abortion is a qualified right, and if 

the Act allows the Clinic to continue operating, then it does not impose a substantial obstacle.  

When considering House Bill 222, this Court should apply rational basis review and not 

the undue burden standard. The Court has recognized that states have a legitimate interest in the 

proper disposal of fetal remains and conferring dignity on an unborn fetus. Further, the States’ 

police power allows them to regulate the disposition of fetal remains. In addition, House Bill 222 

does not regulate abortion as it is merely tangential to abortion. Regulations that do not restrict 

access to abortion are not unconstitutional. Respondents might argue that House Bill 222 is 

overinclusive, underinclusive, or unconstitutionally vague. However, House Bill 222 properly 

regulates healthcare providers without impinging on privacy rights in the home, while also 
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including all fetal remains because of the common goal in treating all fetal remains with dignity 

regardless of whether they result from abortion, still birth, or miscarriage. In any case, if House 

Bill 222 is over or underinclusive that does not automatically deem it unconstitutional. House 

Bill 222 is also not unconstitutionally vague because it provides clear notice of what is expected 

and does not risk any arbitrary enforcement by accounting for all fetal remains. The Court should 

easily find that House Bill 222 is rationally related to its interest in ensuring that providers 

dispose of fetal remains in a way that promotes dignity and respect.  

Even if the Court evaluates House Bill 222 using the undue burden standard of review, 

House Bill 222 does not constitute an undue burden. First, the Court should find that fetal 

remains are equivalent to human remains. Throughout history, several laws have been enacted to 

create protections for unborn life. In addition, advances in science and medicine provide 

evidence to suggest that human life begins very early in development and that we will eventually 

have technology to grow human life in an artificial womb outside the human body. It follows 

that the dignity, respect, and emphasis we place on unborn life should be applied to the remains. 

Lastly, House Bill 222 does not impose a substantial obstacle on women’s access to 

abortion by increasing cost or creating a psychological burden. This Court has previously held 

that incidental effects on cost or difficulty are not enough to render a law invalid. Moreover, 

when considering potential pricing and cost effects, burial transit permits are only likely to make 

up 1.3 percent of the potential revenue healthcare providers receive from performing abortions. 

Agreements with third parties could also help to bring down potential costs. Furthermore, House 

Bill 222 will not be a psychological burden on women and is more likely to relieve psychological 

stress. Getting an abortion is a substantial and inherently emotional decision, so reassuring a 

woman that the remains will be treated with dignity might prevent a woman from regretting her 
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decision. Regardless, even if House Bill 222 does increase cost and create a psychological 

burden, those are merely incidental effects of a constitutional regulation.  

 
ARGUMENT  

 
I. STANDARD OF REVIEW 

 
 Under Rule 56(c), summary judgment is proper “if the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that the moving party is entitled to a judgment as a 

matter of law.” FED. R. CIV. P. 56(c). After discovery and upon motion, an entry of summary 

judgment is mandated against a party “who fails to make a showing sufficient to establish the 

existence of an element essential to that party’s case” with which that party has the burden of 

proof. Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986). The moving party is not required 

to support its motion with affidavits or other similar materials negating the opponent’s claim and 

the nonmoving party does not need to produce evidence in a form that would be admissible at 

trial to avoid summary judgment. Celotex, 477 U.S. at 323-24.  

 
II. THIS COURT SHOULD HOLD THAT PRE-VIABILITY ABORTIONS ARE 

CONSTITUTIONAL AND REVERSE EXISTING PRECEDENT. 
 

 Fundamental rights supposedly exist under the Due Process Clause of the Fourteenth 

Amendment. U.S. CONST. amend. XIV, § 1. In Roe, the Supreme Court held that the 

constitutional right to privacy includes the qualified right to abortion under certain 

circumstances. Roe v. Wade, 410 U.S. 113, 166 (1973). The Court explained in Maher v. Roe, 

“the right protects the woman from unduly burdensome interference with her freedom to decide 

whether to terminate her pregnancy.” Maher v. Roe, 432 U.S. 464, 473-74 (1977). The Court in 

Roe held that the states had a compelling interest in both protecting the health of the mother and 
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the life of the fetus that might become a person. Roe, 410 U.S. at 162. These “separate and 

distinct” interests grow “substantially as the woman approaches term.” Id. at 162-63. Roe 

decided that the interest in the life of the fetus becomes compelling once the fetus is viable, 

meaning the fetus has the capability of meaningful life. Id. at 164-65. Roe provided states with a 

trimester framework in order to ensure that the woman’s right would not become overly 

regulated by the state. Id. at 163-64. 

The trimester framework was rejected as unnecessarily rigid in Planned Parenthood of 

Se. Pa. v. Casey and replaced with a framework that allowed for more state intervention. 

Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 872 (1992). Today, Courts rely largely 

on Casey to navigate current abortion laws. Michael F. Moses, Casey and Its Impact on Abortion 

Regulation, 31 FORDHAM URB. L. J. 805, 805 (2004). The District Court and Fourteenth Circuit 

used the viability line as the basis for their decisions to find for Plaintiffs-Appellees (R. at 5, 10). 

The Court should overrule the existing precedent established by Roe and Casey, uphold the Act, 

reverse the lower courts’ judgments, and establish that restrictions on pre-viability abortions are 

constitutional.  

A. The right to an abortion is not protected by the Constitution and should be 
left to the States’ discretion. 
 

The Due Process Clause of the U.S. Constitution does not protect the right to abortion. 

U.S. CONST. amend. XIV, § 1. The text in the Constitution does not provide any specific 

language that references abortion. Id. Further, the Constitution does not prohibit states from 

restricting abortion. See US. CONST. art. I, § 10 (stating several limitations of the States but not 

including the inability to regulate or restrict abortion). Rather, the Due Process Clause 

specifically protects every person’s “life, liberty or property” from state interference. U.S. 

CONST. amend. XIV, § 1. While it has been held that an unborn fetus is not a “person” under the 
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Due Process Clause, the Court should overturn that decision to ensure protection for the 

potentiality of life. Roe, 410 U.S. at 156-57. Justice Blackmun relied on the history of abortion 

practices in the 19th century to determine that the word “person” does not include the unborn. Id. 

at 158. Our past and present culture demands that the Court reclaim the Fourteenth Amendment 

for the protection of unborn persons. Rebecca Hagelin, It’s Time to Reclaim the 14th Amendment 

for Unborn Persons, THE WASHINGTON TIMES (Feb. 3, 2019), 

https://www.washingtontimes.com/news/2019/feb/3/its-time-reclaim-14th-amendment-unborn-

persons/. 

The Court has held that the Due Process Clause protects the fundamental rights and 

liberties that are “deeply rooted in this Nation’s history and tradition.” Washington v. 

Glucksberg, 521 U.S. 702, 721 (1997); Moore v. City of East Cleveland, 431 U.S. 494, 503 

(1977). For example, the Court found that the housing ordinance in Moore violated the Due 

Process Clause because it infringed on the freedom of personal choice and on matters of 

marriage and family. Moore, 431 U.S. at 506. In Moore, the Court discussed the long history of 

extended families of different generations living together. Id. at 503-05. Using the same analysis 

from Moore, there has been a long history of anti-abortion laws and much less history showing 

that abortion is a “deeply rooted” tradition in this country. Jennifer L. Holland, Abolishing 

Abortion: The History of the Pro-Life Movement in America, THE AMERICAN HISTORIAN, 

https://www.oah.org/tah/issues/2016/november/abolishing-abortion-the-history-of-the-pro-life-

movement-in-america/. Further, the ban on pre-viability abortions has run afoul of the analysis 

provided in Glucksberg and Palko because a right to abortion was never “implicit in the concept 

of ordered liberty, such that neither liberty nor justice would exist if they were sacrificed.” 

Glucksberg, 521 U.S. at 721; Palko v. Connecticut, 302 U.S. 319, 325-26 (1937).  
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 At common law, criminal abortion laws read in the fact that a fetus was considered a 

person. James S. Witherspoon, Reexaming Roe: Nineteenth-Century Abortion Statutes and the 

Fourteenth Amendment, 17 ST. MARY’S L. J. 29, 31 (1985). In the mid-19th century, before the 

ratification of the Fourteenth Amendment, much of the common law was replaced by statute. Id. 

at 33. Therefore, when the Supreme Court looked to determine the definition of “person” in the 

Fourteenth Amendment, they should have looked to these statutes to understand the framer’s 

intent as the statutes would have been more reliable since they pre-dated the Fourteenth 

Amendment by almost twenty years. Id. at 34. By 1868, when the Fourteenth Amendment was 

ratified, thirty of the thirty-seven total states at the time had anti-abortion statutes. Id. at 33. 

Moreover, the majority of states enacted laws that restricted abortion before quickening. Id. at 

34. Many nineteenth century legislatures provided equal punishment for abortions that killed 

only the unborn versus both the unborn and the mother because the unborn was considered to be 

a “person” with the same rights and value as the mother. Id. at 40. Justice Thomas wrote: 

[T]he idea that the Framers of the Fourteenth Amendment understood the Due 
Process Clause to protect a right to abortion is farcical . . . It would no doubt shock 
the public at that time to learn that one of the new constitutional Amendments 
contained hidden within the interstices of its text a right to abortion. The fact that it 
took this Court over a century to find that right all but proves that it was more than 
hidden–it simply was not (and is not) there. 
 

June Med. Servs. L.L.C. v. Russo, 140 S. Ct. 2103, 2151 (2020) (Thomas, J., dissenting). The 

Court should find that the Constitution does not provide limits to the States’ ability to restrict 

abortion and that abortion laws should be left to state legislatures.  

 The decision to enact the Act should be left to the State of Greene. In 2018, the State of 

Greene held elections where the Governor and many legislators won on a platform that 

emphasized traditional values including a pro-life stance (R. at 3). The citizens voted to elect the 

members of their legislature, and the legislature’s job is to reflect the culture and needs of the 
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people in the State of Greene. The legislature found that because most abortions performed after 

fifteen weeks are D&E procedures where the fetal tissue is vacuumed and pulled out, “the 

intentional commitment of such acts” are “barbaric” and “dangerous for the maternal patient and 

demeaning to the medical profession.” (R. at 4). In addition, the State of Greene imposes 

criminal charges on anyone who knowingly or intentionally performs an illegal abortion, which 

further demonstrates the State of Greene’s societal values. Id. Thus, because the Court should 

find that the Constitution does not limit the State of Greene’s ability to restrict abortion, the 

decision to enact the Act should be left solely to the State of Greene.  

B. Stare decisis is not persuasive when assessing constitutional questions.  
 
 The Court should overrule Roe and Casey as stare decisis is “weakest” and does not 

require strict compliance for constitutional questions. Knick v. Twp. of Scott, Pa., 139 S. Ct. 

2162, 2177 (2019). The doctrine of stare decisis is not an “inexorable demand” and risks abuse 

when used as an excuse for the court’s failure to overturn precedent when appropriate. Raj 

Bhala, The Power of the Past: Towards De Jure Stare Decisis in WTO Adjudication (Part Three 

of a Trilogy), 33 GEO. WASH. INT’L L. REV. 873, 889 (2001); Planned Parenthood of Se. Pa. v. 

Casey, 505 U.S. 833, 854 (1992). In Casey, Justice Powell argued that the “elimination of 

constitutional stare decisis would represent an explicit endorsement of the idea that the 

Constitution is nothing more than what five Justices say it is.” Casey, 505 U.S. at 866. 

Respondents might rely on Justice Powell’s argument to bolster the importance of precedent; 

however, the issue is that it presumes that the public would not have faith in an institution that 

revisits and corrects past decisions. Hillel Y. Levin, A Reliance Approach to Precedent, 47 GA. 

L. REV. 1035, 1045 (2013). His argument presumes that the public would only maintain their 

faith in the Supreme Court as an institution if they can rely on them for consistent decisions, 
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even if those decisions fail to correct past mistakes. Id. Respondents might also take issue with 

the potential inefficiency of the Supreme Court having to reassess past decisions without the 

comfort of choosing to rule with history. Yet, the Supreme Court has the ability to choose their 

docket, which gives them the latitude necessary to grant certiorari to cases that must be revisited. 

Id. at 1048.  

Moreover, despite Respondents’ arguments to respect and rely on precedent, the Supreme 

Court has never absolutely refused to reexamine precedent. Smith v. Allwright, 321 U.S. 649, 665 

(1944). In Smith v. Allwright, Justice Reed stated that “when convinced of former error, this 

Court has never felt constrained to follow precedent. In constitutional questions, where 

correction depends upon amendment and not upon legislative action this Court throughout its 

history has freely exercised its power to reexamine the basis of constitutional decisions.” Id. See 

also Burnet v. Coronado Oil & Gas Co., 285 U.S. 393, 406-07 (1932) (Brandeis, J., dissenting) 

(stating “in cases involving the Federal Constitution, where correction through legislative action 

is practically impossible, this Court has often overruled its earlier decisions in cases involving 

the Federal Constitution, where correction through legislative action is practically impossible, 

this Court has often overruled its earlier decisions”); see also Thornburgh v. Am. Coll. of 

Obstetricians & Gynecologists, 476 U.S. 747, 787-88 (1986) (White, J., dissenting) (discussing 

examples of when stare decisis did not deter the Court from overruling previous decisions); see 

also Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 557 (1985) (noting “when it has 

become apparent that a prior decision has departed from a proper understanding” it is time to 

“overrule recent precedent.”). 

 By taking away the States’ powers to restrict abortion, the Court has restricted the States’ 

ability to take medical, scientific, and cultural advancements into account. McCorvey v. Hill, 385 



     15 

F.3d 846, 852 (5th Cir. 2004) (Jones, J., concurring). “[B]ecause the Court’s rulings have 

rendered basic abortion policy beyond the power of our legislative bodies, the arms of 

representative government may not meaningfully debate” new and evolving evidence. Id. 

Further, “[h]ard and social science will of course progress even though the Supreme Court averts 

its eyes.” Id. at 853. States should have the ability to legislate based on how they value and 

interpret those advancements. The States, including the State of Greene, have a better ability to 

assess and balance different factors, including societal values, women’s health, and the 

potentiality of life. Abortion is an issue that the Supreme Court will never be able to resolve, and 

therefore, the issue should be left to the States. See also Ruth Bader Ginsburg, Some Thoughts on 

Autonomy and Equality in Relation to Roe v. Wade, 63 N. C. L. REV. 375, 385-86 (1985) (noting 

that “[h]eavy-handed judicial intervention was difficult to justify and appears to have provoked, 

not resolved, conflict.”).  

III. THIS COURT SHOULD ABANDON THE VIABILITY LINE AS IT IS 
UNWORKABLE. 
 

 The Court must abandon the viability line when considering the constitutionality of 

abortion laws. Casey reaffirmed and established a woman’s right to choose before viability, 

stating that viability was the most “workable” line. Planned Parenthood of Se. Pa. v. Casey, 505 

U.S. 833, 870 (1992). Justice Kennedy described the viability line as the “most central principle” 

and that “there is no other line than viability which is more workable.” Id. at 871. However, the 

Court noted that the point of viability is imprecise and that the medical community must 

“continue to explore the matter.” Id. At 870. The Court has been faced with numerous cases 

where they have had to navigate the line. See Isaacson v. Horne, 716 F.3d 1213 (9th Cir. 2013) 

(discussing an abortion ban at twenty weeks); see also MKB Mgmt. Corp. v. Stenehjem, 795 F.3d 

768 (8th Cir. 2015) (discussing an abortion ban at six weeks); see also Jane v. Bangerter, 102 
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F.3d 1112 (10th Cir. 1996) (discussing an abortion ban at twenty-two weeks). The Court has 

noted that “different physicians equate viability with different probabilities of survival, and some 

physicians refuse to equate viability with any numerical probability at all.” Colautti v. Franklin, 

439 U.S. 379, 396 (1979). Due to the imprecise nature of the viability line, just regulation is 

practically impossible. The viability line is unworkable, arbitrary, unjustified, and lacks logical 

reasoning.   

A. The viability line for regulating abortions is arbitrary. 

Enforcing abortion regulation based on the viability line is arbitrary. Randy Beck, State 

Interests and the Duration of Abortion Rights, 44 MCGEORGE L. REV. 31, 37 (1979). Medical 

providers and professionals cannot determine exactly whether or when a fetus will be viable, but 

rather, “the conclusion that a fetus is viable is really more of a medical predication” based on 

different factors that can change. Id. A physician might consider “the gestational age of the fetus, 

derived from the reported menstrual history of the woman,” but they also consider “the woman’s 

general health and nutrition; the quality of the available medical facilities; and other factors.” 

Colautti, 439 U.S. at 395-96. The Roe court did not expand on the reasoning of the line beyond 

stating that it is when the fetus “presumably has the capability of meaningful life outside the 

mother’s womb.” Roe v. Wade, 410 U.S. 113, 163 (1973). We can assume that the unborn fetus 

becomes more valuable when it could potentially sustain life outside of the mother, but the 

unborn fetus is just as valuable upon conception. Randy Beck, State Interests and the Duration 

of Abortion Rights, 44 MCGEORGE L. REV. 31, 38 (1979). A mother with access to higher quality 

healthcare delivery may reach the viability line earlier than a mother in a more rural or 

underserved setting. Randy Beck, Gonzales,Casey, and the Viability Rule, 103 NW. U. L. REV. 

249, 259 (2009) (citing Stephen Coleman, THE ETHICS OF ARTIFICIAL UTERUSES: IMPLICATION 
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FOR REPRODUCTION AND ABORTION 87 (2004)). Biological and environmental factors, such as 

race and whether the mother smokes, can also play a role in determining the point of viability. 

See, Shane Reeves & Ira Bernstein, Effects of Maternal Tobacco-Smoke Exposure on Fetal 

Growth and Neonatal Size, 3 EXPERT REV. OBSTETRICS & GYNECOLOGY 719, 719-20 (2008) 

(noting the relationship between smoking and fetal growth restrictions); see also Allison S. 

Bryant et al., Racial/Ethnic Disparities in Obstetric Outcomes and Care: Prevalence and 

Determinants, 202 AM. J. OBSTETRICS & GYNECOLOGY 335, 335-36 (2010) (discussing the 

variations in fetal growth restriction and fetal demise by race and ethnicity). Therefore, based on 

the multitude of factors that affect viability and a physician's limited ability to predict viability, 

the line is largely arbitrary and unworkable.  

B. The viability line does not account for medical or scientific advancements 
and increasing evidence of fetal pain before fifteen weeks. 
 

 The viability line is unworkable as it does not account for medical and scientific 

advancements, and it fails to address and reflect on issues surrounding fetal pain. Recently, the 

American College of Pediatricians, (“ACPeds”), reviewed laboratory and clinical evidence, 

concluding that at twelve weeks and potentially even earlier, a fetus’s “exposure to noxious 

stimuli” has negative effects, including acute stress responses. American College of 

Pediatricians, Fetal Pain: What is the Scientific Evidence?, 36 ISSUES L. & MED. 113, 113-14 

(2021). Therefore, the ACPeds found that “avoiding, mitigating, and directly treating fetal, 

neonatal, and pediatric pain is a medical and ethical obligation.” Id. at 119. Previously, it was 

thought that the fetus could only feel pain when the connections between the thalamus and 

cerebral cortex formed because these anatomical structures are responsible for receiving 

information from pain receptors. Id. However, due to scientific advancements and new evidence, 

subcortical structures are now thought to be sufficient to process pain receptors and impulses. Id. 
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“Fetal pain does not have to be equivalent to a mature adult human experience to matter 

morally,” and any pain that the fetus feels earlier than previously thought should be considered 

when determining when abortions are appropriate and when they are inhumane. See Stuart W.G. 

Derbyshire & John C. Bockmann, Reconsidering Fetal Pain, 46 J. MED. ETHICS 3, 3, 6 (2020) 

(discussing the moral implications of new evidence showing fetal pain may exist as early as 

thirteen weeks). The political and legal fields have failed to acknowledge the changes in fetal 

pain evidence. Accordingly, it is time for the judiciary to revisit the viability line. 

C. This Court should eliminate the undue burden standard in favor of rational 
basis review. 
 

 The undue burden standard is a nuanced and fluctuating standard that does not 

accommodate the States’ interests, and thus should be rejected in favor of the rational basis test. 

In Casey, the Court established the rule that before viability, a state can adopt regulations that 

protect the mother’s health and the life of the fetus as long as the regulation does not impose an 

undue burden on the woman’s right to have an abortion. Id. The first prong of the undue burden 

test evaluates whether there is an improper purpose to stop an abortion, while the second prong is 

whether there is a substantial obstacle to abortion access. Id. at 877-78. The Supreme Court 

applied the undue burden test to uphold the Partial-Birth Abortion Ban Act of 2003. Gonzales v. 

Carhart, 550 U.S. 124, 168 (2007). Since then, state legislatures have navigated the vague nature 

of the undue burden test to impose greater restrictions on abortion. Meghan Harper, Making 

Sense of Whole Woman’s Health v. Hellerstedt: The Development of a New Approach to the 

Undue Burden Standard, 65 U. KAN. L. REV. 757, 758 (2017). Some courts view the test 

differently in that “unless there is an improper purpose, a rational basis for thinking that health 

will be furthered is sufficient,” while other courts balance the health interest against the burden 
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the restriction would place on women. John A. Robertson, Science Disputes in Abortion Law, 93 

TEX. L. REV. 1849, 1853-54 (2015). 

The Court must reconcile the undue burden standard by adopting the rational basis test 

when evaluating abortion laws. While abortion jurisprudence has fluctuated for many years, the 

Court has failed to reconcile any confusion in the undue burden analysis. Meghan Harper, 

Making Sense of Whole Woman’s Health v. Hellerstedt: The Development of a New Approach to 

the Undue Burden Standard, 65 U. KAN. L. REV. 757, 759 (2017). In Hellerstedt, the Court failed 

to analyze whether “increased driving distances'' constituted a substantial obstacle and instead 

weighed the burden against the benefits of the law as a balancing test. Whole Woman’s Health v. 

Hellerstedt, 136 S. Ct. 2292, 2313 (2016). The balancing test resembled strict scrutiny, but the 

Court rejected that standard in Casey for the undue burden standard because of the significant 

and legitimate state interests in the mother’s health and protecting the life of the unborn child. 

Casey, 505 U.S. at 873-79. The Court used the balancing test again more recently in June 

Medical. June Med. Servs. L.L.C. v. Russo, 140 S. Ct. 2103, 2112 (2020). The Court must 

reconcile the variations in interpretations of the undue burden test by eliminating the test 

altogether. The confusion has only added to the States’ difficulty to enact laws and regulations 

that advance their interests. Further, based on the multitude of issues that the viability line poses, 

the level of the States’ interest before or after viability should not differ. The Court has created 

an arbitrary line for when an interest becomes compelling; however, a state’s interest in the 

woman’s health or the health of the unborn fetus is equally compelling before the judicially 

constructed line of viability. Under rational basis review, a court would only need to ask whether 

the subject law is “rationally related to legitimate government interests.” Washington v. 

Glucksberg, 521 U.S. 702, 728 (1997). The Act at issue in this case identifies a compelling 
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interest in protecting women’s health (R. at 4). This Court has held that this interest is legitimate. 

Casey, 505 U.S. at 846. The Act notes that abortion carries risks to maternal health as the 

gestational age increases. (R. at 4). Further, most abortions performed at fifteen weeks are D&E 

procedures that are dangerous for the maternal patient. (R. at 4). The legislature could reasonably 

believe that limiting abortions after fifteen weeks would avert many of the risks and dangers 

posed to maternal patients. Therefore, the Court should hold that rational basis is the correct 

standard and that the Act is rationally related to the State of Greene’s interest in maternal health.  

D. Even under the undue burden standard, the Gestational Age Act does not 
impose an undue burden. 
 

 The Court should uphold the Act as constitutional as it does not impose an undue burden. 

As previously discussed, the Court upheld a partial-birth abortion ban in Gonzales because the 

Court found that the government had a “legitimate and substantial interest in promoting fetal 

life.” Gonzales v. Carhart, 550 U.S. 124, 168 (2007). Further, it was not an undue burden 

because it only prevented physicians from performing intact D&E procedures. Id. at 147. Later, 

in Hellerstedt, the Court struck down two abortion restrictions when they determined that the 

restrictions did not provide any health benefits to women but rather created a substantial 

obstacle, constituting an undue burden. Hellerstedt, 136 S. Ct. at 2320. Here, the legislature in 

the State of Greene found that most abortions performed at fifteen weeks’ gestation are D&E 

procedures. (R. at 4). Further, the State of Greene stated an interest in protecting women’s health. 

Id. The Court should uphold the Act because it has already upheld a partial-birth abortion ban to 

protect fetal life, but now, it is necessary to limit D&E procedures to protect the health of the 

woman by preventing abortions at fifteen weeks. Moreover, when using the balancing test, the 

Court must evaluate the benefits of protecting women’s health from a “barbaric practice” that is 

“dangerous for the maternal patient” against the burden of a law that only limits the time frame 
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for when a woman can get an abortion by one week since the one provider in the State of Greene 

does not perform abortions after sixteen weeks. (R. at 9). The application of the undue burden 

standard is confusing, illogical, and has changed over time. Moreover, the Court should settle 

many of the conflicts in abortion jurisprudence with this case.  

 The Sixth Circuit held that the requirement that abortion facilities have transfer and 

transport agreements was reasonably related to the State’s legitimate interest in maternal health. 

EMW Women’s Surgical Ctr. v. Friedlander, 978 F.3d 418, 440 (6th Cir. 2020). Further, the 

Court held that because the abortion facility could still operate with the provision in effect, it did 

not impose a substantial obstacle. Id. Roe established that a right to an abortion is not absolute, 

and the Court has confirmed the qualified right more recently in Whole Woman’s Health v. 

Paxton. Roe v. Wade, 410 U.S. 113, 153 (1973); see also Whole Woman’s Health v. Paxton, No. 

17-51060, 2021 WL 3661318 (5th Cir. Aug. 18, 2021) (noting that the District Court had 

deemed the right to abortion as “absolute,” but “no constitutional rights, even those expressly 

enshrined in the Bill of Rights, are absolute.”). In this case, like in EMW Women’s Surgical Ctr., 

Respondents could still operate with the subject restriction in place. (R. at 4, 8). Women could 

still obtain an abortion before fifteen weeks’ gestation. (R. at 3). The Act will not prohibit 

women from getting an abortion altogether, it will simply add a one-week restriction to a right 

that is not absolute. (R. at 7). 

The Court should ultimately uphold the Act and other pre-viability restrictions. Between 

January and June of 2021, there have been 561 restrictions enacted on abortions, including 165 

bans across forty-seven states. Elizabeth Nash & Lauren Cross, 2021 Is on Track to Become the 

Most Devastating Antiabortion State Legislative Session in Decades, GUTTMACHER 

INSTITUTE (June 14, 2021), https://www.guttmacher.org/article/2021/04/2021-track-become-
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most-devastating-antiabortion-state-legislative-session-decades. It is constitutional to require a 

minor to obtain parental consent with a judicial bypass option. Bellotti v. Baird, 443 U.S. 622, 

650 (1979). It is constitutional to require that abortions be solely performed by licensed 

physicians. Mazurek v. Armstrong, 520 U.S. 968, 974 (1997). In addition, states can require a 

twenty-four-hour waiting period between the time a woman gives her informed consent and the 

time of the abortion. Casey, 505 U.S. at 838. However, in this case, the Act does not make it 

more difficult to obtain an abortion. It simply requires the woman to obtain an abortion slightly 

earlier in order to protect herself from the danger of a D&E procedure at fifteen weeks. (R. at 4). 

Gonzales and Hellerstedt preserved the Court’s ability to balance the benefits of protecting 

women’s health with the small burden of shrinking the window to get an abortion by one week. 

The State of Greene’s interest in protecting women’s health can justify a pre-viability restriction, 

and the legislature’s findings bolster the restriction by discussing the dangers for the maternal 

patient and the importance of accounting for medical advancements. (R. at 4). 

IV. RATIONAL BASIS REVIEW SHOULD BE APPLIED TO HOUSE BILL 222 AND 
NOT THE UNDUE BURDEN STANDARD. 
 

 The Court should apply rational basis review to House Bill 222. As previously discussed, 

the Court established that a state can impose restrictions and regulations on abortion if the 

restriction does not create a substantial obstacle to a woman’s right to have an abortion before 

viability. Casey, 505 U.S. at 877-78. However, the fetal remains provisions at issue do not 

restrict or regulate abortion. The provisions are only tangentially related to abortion as they 

provide regulations for the remains of the fetus after an abortion has already been completed. 

The fetal disposition only requires that the remains of the fetus are treated with dignity and 

respect, and it does not prevent any woman from receiving an abortion.  
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A. Rational basis is the correct standard of scrutiny to apply. 

 The Court should apply rational basis review to the fetal disposition provisions. The 

Court must determine whether the provision is “rationally related to legitimate government 

interests.” Washington v. Glucksberg, 521 U.S. 702, 728 (1997). The Supreme Court originally 

recognized that a state has a “legitimate interest in proper disposal of fetal remains'' in 1983. 

Akron v. Akron Ctr. for Reprod. Health, Inc., 462 U.S. 416, 452 (1983). Later, in Gonzales, the 

Court established a state’s interest in fetal human dignity. Gonzales v. Carhart, 550 U.S. 124, 

157-58 (2007). Gonzales supports that a state has a legitimate interest in respecting the 

potentiality of life, thus there is an implicit interest in conferring dignity on an unborn fetus. Id. 

The Court has noted that the State has an interest “in regulating the medical profession in order 

to promote respect for life, including the life of the unborn” within the abortion context. 

Glucksberg, 521 U.S. at 731. Further, the interest in protecting the human dignity of fetal 

remains has been more recently acknowledged in other cases with fetal remains disposition laws 

at issue. Whole Woman’s Health v. Smith, 338 F. Supp. 3d 606, 627 (2018). Here, the legislative 

history has indicated that the purpose of the fetal remains provision is to promote the legitimate 

interests in both medical ethics and regulating the medical profession to ensure that abortion 

providers dispose of fetal remains in a way that demonstrates respect for the life of the unborn 

fetus. (R. at 5). By finding the interest in promoting the dignity of fetal remains implicit in the 

interest of potential life, case law supports that there is a “legitimate interest in regulating 

healthcare providers to promote respect for potential life, even when that potential no longer 

exists.” Smith, 338 F. Supp. 3d at 627. 

 In addition, under the tenth amendment, the States are granted their police power, which 

gives them the power to regulate public health, public moral, and public safety. U.S. CONST. 
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amend. X. See also Davidson v. City of Clinton, 826 F.2d 1430, 1433 (5th Cir. 1987) (“The 

police power confers upon the states . . . broad regulatory authority over public health, welfare, 

and morals.”). The expansive police power bolsters the State of Greene’s argument in having a 

legitimate interest. Legislatures should be given “deference in their embodiment of the 

democratic ideals upon which this nation was founded.” Smith, 338 F. Supp. 3d at 627. The 

United States District Court for the Eastern District of Pennsylvania upheld a fetal disposition 

law that allowed the Department of Health to “make regulations to provide for the human 

disposition of dead fetuses.” Planned Parenthood Ass’n v. Fitzpatrick, 401 F. Supp. 554, 572 

(1975). The Supreme Court affirmed the decision without an opinion, deciding that a state can 

exercise their police power in order to regulate the disposition of fetal remains by requiring 

methods that promote public health. Id. at 573. Therefore, this Court should give broad deference 

to the State of Greene’s legislature and their ability to reflect the societal morals that the State 

values. The State of Greene elections resulted in a legislature that believes in traditional values 

and promises to “protect the life, liberty, and happiness of Greene, whether born or unborn.” (R. 

at 3). Moreover, this Court should respect the traditional values present in the State of Greene 

and confirm the State’s legitimate interest in promoting dignity even in the context of the 

remains of the unborn.  

 This Court should exclusively consider rational basis review and not the undue burden 

standard because House Bill 222 does not affect a woman’s right to obtain an abortion. In 

Planned Parenthood of Minnesota v. State of Minn., the Eighth Circuit addressed whether a fetal 

disposition law was a burden on the right to abortion. Planned Parenthood of Minnesota v. State 

of Minn., 910 F.2d 479, 486-87 (8th Cir. 1990). “Regulations that have no significant impact on a 

woman’s exercise of her right to an abortion may be permissible where there exists a legitimate 
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state interest.” Id. at 486; see also Harris v. McRae, 448 U.S. 297, 315 (1980) (noting that a 

regulation does not impinge on a constitutional freedom if it does not impose any restriction on 

access to abortions). Further, in Planned Parenthood of Minnesota, the fetal disposition law only 

regulated “hospitals, clinics, and medical facilities where abortions are performed, or the 

physician attending to the woman who has had a miscarriage or abortion.” Planned Parenthood 

of Minnesota, 910 F.2d at 486. The fetal disposition law only recognized that abortion existed 

and regulated an issue tangential to abortion, but it did not interfere with a woman’s access to 

abortion. Id. at 487. Similarly, House Bill 222 does not affect a woman’s access to abortion. The 

Court does not need to address whether it imposes a burden on a woman’s right to abortion 

because the woman will have already had the abortion by the time this law is triggered. Also, 

House Bill 222 only regulates health care providers. (R. at 5). Women still have the choice to 

determine how to dispose of their own fetal remains. Id. In addition, House Bill 222 applies to 

fetal remains via abortion, still birth, or miscarriage. Id. Respondents are unlikely to argue that 

the law imposes a burden on women’s ability to access care following a still birth or miscarriage 

even though the resulting fetal remains are the same.  

 In Planned Parenthood of Minnesota, the District Court had found that “even if the 

disposal statute did not impinge on a fundamental right, it was not rationally related to any 

legitimate governmental interest, finding the statute both underinclusive and overinclusive.” 

Planned Parenthood of Minnesota, 910 F.2d at 487. However, the Supreme Court disagreed with 

the District Court, finding that drawing the line for regulation at hospitals and clinics was not 

underinclusive because of privacy concerns if the law were to regulate beyond that line. Id. at 

488; see also Plyler v. Doe, 457 U.S. 202, 216 (1982) (discussing how the legislature must 

evaluate both public and private concerns and the practicality of a state regulation that might 
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result in limitations). Further, the law was not overinclusive by including fetal remains resulting 

from abortions or miscarriages because regulating the remains in both cases achieves the purpose 

of the law. Planned Parenthood of Minnesota, 910 F.2d at 487. Additionally, underinclusive 

laws do not necessarily undercut rational basis review because a state may rationally decide to 

address an issue in phases. Ry. Express Agency, Inc. v. N.Y., 336 U.S. 106, 111 (1949). Also, 

overinclusive state regulation based on a policy decision for a more general group may also pass 

constitutional muster. New York City Transit Authority v. Beazer, 440 U.S. 568, 594 (1979). 

Here, the State of Greene similarly could not regulate beyond health care providers due to 

privacy concerns. Likewise, regulating fetal remains that result from abortion, still birth, and 

miscarriage fulfill the same goal in ensuring that the remains are disposed of in a method that 

demonstrates respect for unborn life. This speaks to the policy that underlies House Bill 222 that 

may make it appear to be overinclusive. However, even if it is overinclusive, because the policy 

goals are fulfilled, House Bill 222 is still constitutional considering the rule in New York City 

Transit Authority. The State of Greene could also be addressing the issue in phases like in Ry. 

Express Agency, Inc., such that it is planning to further regulate fetal remains. Ultimately, House 

Bill 222 is not overinclusive or underinclusive, but even if it is, the Court should still find that it 

survives rational basis review.  

 House Bill 222 should also survive a challenge based on vagueness. Respondents will 

likely argue that House Bill 222 has criminal consequences. The fundamental test to determine 

whether a law is unconstitutionally vague is whether “men of common intelligence must 

necessarily guess at its meaning and differ as to its application.” Baggett v. Bullitt, 377 U.S. 360, 

367 (1964). The void for vagueness doctrine incorporates two considerations: 1) the statute must 

give a person of ordinary intelligence fair notice that the contemplated conduct is forbidden by 
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the statute and 2) a statute must not encourage arbitrary and discriminatory enforcement of the 

law. Kolender v. Lawson, 461 U.S. 352, 357 (1983). Furthermore, it must be shown that the “law 

is impermissibly vague in all of its applications.” Village of Hoffman Estates v. Flipside, 

Hoffman Estates, Inc., 455 U.S. 489, 498 (1982). Lastly, the challenger of the statute must show 

that it could never be applied in a valid manner. Planned Parenthood of Minnesota, 910 F.2d at 

482 (noting the rule in United States v. Salerno, 481 U.S. 739, 745 (1987)). In Hopkins v. Jegley, 

the plaintiffs argued that an Arkansas tissue disposal mandate placed an undue burden on a 

patient’s right to liberty and privacy because it violated the Due Process Clause based on 

vagueness. Hopkins v. Jegley, 510 F. Supp. 3d 638, 769 (2021). The plaintiffs argued that the 

law did not clarify how tissue resulting from medical abortions performed at home will be 

regulated or what defines “reasonable efforts” when the woman must locate a family member for 

consent before seeking abortion or miscarriage care. Id. at 770. In Planned Parenthood of 

Minnesota, the fetal remains law was challenged based on the vagueness of the language of the 

statute. Planned Parenthood of Minnesota, 910 F.2d at 483-85. The Minnesota law used the term 

“fetus”, and the district court took issue with the definition in terms of deciding if a microscopic 

amount of tissue or other matter constituted a fetus. Id. at 485. House Bill 222 provides notice of 

what is expected by the law and does not risk arbitrary or discriminatory enforcement. Further, 

our case is distinguishable from the Arkansas law in Hopkins in that it only alters how an 

abortion provider should dispose of the remains if the woman chooses not to dispose of it herself. 

(R. at 5). The law never intended to extend its reach to regulate medical abortions at home as 

previously discussed above when rebutting a claim of being underinclusive. Unlike the Arkansas 

law, House Bill 222 is not as extreme because it does not require any sort of consent from 

another family member. House Bill 222 only regulates healthcare providers, so any abortion that 
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can exist and be treated outside the care of the provider is not regulated by this law. House Bill 

222 could be challenged in the same manner as the Minnesota law by arguing that the law does 

not specify everything that constitutes a fetus. However, the law is enacted for the majority of 

circumstances, not the minority of incidents where a microscopic slide with fetal tissue is used 

for medical or scientific purposes. This is similar to how human medical waste can be disposed 

of during or after a surgery. A small piece of skin removed during a dermatology appointment 

does not require the same methods of disposal as what is considered to constitute human 

remains. 

B. House Bill 222 survives rational basis review. 

 This Court should hold that the fetal remains provisions in House Bill 222 satisfy rational 

basis review. When evaluating a law under rational basis review, “the burden is on the one 

attacking the legislative arrangement to negate every conceivable basis which might support it.” 

Armour v. Indianapolis, 566 U.S. 673, 685 (2012). Respondents have a high burden in that “only 

if the policy is patently arbitrary would it fail” under rational basis review. Hayden ex rel. A. H. 

v. Greensburg Cmty. Sch. Corp., 743 F.3d 569, 576 (7th Cir. 2014). In Box v. Planned 

Parenthood of Indiana and Kentucky, the Supreme Court upheld an Indiana law that was part of 

House Enrolled Act 1337, which similarly mandated that fetal remains either be buried or 

cremated. Box v. Planned Parenthood of Indiana and Kentucky, Inc., 139 S. Ct. 1780, 1782 

(2019). Further, the Court found that the Indiana law was rationally related to the State’s interest 

in properly disposing of fetal remains, “even if it is not perfectly tailored to that end.” Id. The 

Constitution does not require a perfectly drawn line between the legitimate interest and the law; 

it only requires that the “line actually drawn be a rational line.” Armour, 566 U.S. at 685.  
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 The respondents in Box argued that there was no legitimate state interest, and that there 

was not a rational relationship between that potential interest and the law because the law 

preserved the women’s “right to determine the final disposition of the fetus” if she did not wish 

to leave the disposition to the provider. IND. CODE ANN. § 16-34-3-2(a). Further, the Seventh 

Circuit used the woman’s ability to dispose of the fetus to bolster their position that even if there 

was a legitimate interest, the law was not rationally related. Planned Parenthood of Indiana and 

Kentucky, Inc. v. Comm’r of Indiana State Dep’t of Health, 888 F.3d 300, 309 (7th Cir. 2018). 

However, the Seventh Circuit’s holding was overturned in Box because the Court had already 

acknowledged the legitimate interest in properly disposing of fetal remains. Box, 139 S. Ct. at 

1782. Respondents might argue that giving a woman the choice to decide the fate of the fetal 

remains undercuts the purpose of the law to provide dignity to the unborn. However, we rely on 

the Court’s reasoning in Box that the State of Greene does not have to draw the perfect line, only 

a rational line. Additionally, in the State of Greene, very few women choose to dispose of the 

fetal remains themselves. (R. at 5). The law will ultimately affect most of the fetal remains 

handled by healthcare providers in the State of Greene. Our arguments are bolstered by the 

holding in Planned Parenthood of Minnesota, finding that a regulation that sweeps more 

broadly, here within the scope of “voluntary abortions and spontaneous miscarriages” is 

rationally related to the State’s legitimate interest since both result in fetal remains. Planned 

Parenthood of Minnesota, 910 F.2d at 488. However, again, the law does not have to cover every 

instance of fetal remains like those in the home after a medical abortion since the line only has to 

be rational, not perfect. Moreover, the Court should find that House Bill 222 is rationally related 

to the legitimate state interest in ensuring that providers dispose of fetal remains in a method that 

respects the life of the unborn.  
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This Court should find that there is a difference between biological matter or other 

medical waste and fetal remains, such that House Bill 222 is rationally related to the goal of 

promoting dignity for the remains of unborn life. Respondents might argue that there is no 

meaningful difference between fetal remains and other biological matter from other procedures; 

however, it has been established that abortion is “inherently different from other medical 

procedures” because it “involves the purposeful termination of a potential life.” Harris v. McRae, 

448 U.S. 297, 325 (1980). Accordingly, fetal remains are different from other biological matter, 

and it follows that the Court should hold the fetal remains provisions are rationally related to 

their legitimate state interest. 

V. EVEN IF THE UNDUE BURDEN STANDARD APPLIES, THE STATUTE IS 
NOT AN UNDUE BURDEN ON WOMEN’S RIGHT TO AN ABORTION. 

 
  If the Court uses the undue burden standard, they should find that House Bill 222 does 

not impose an undue burden. An abortion regulation must serve a legitimate state interest and the 

benefits of the regulation must outweigh the burdens on a woman’s choice to have an abortion in 

order to survive the undue burden standard of scrutiny. Hellerstedt, 136 S. Ct. at 2313. While the 

Seventh Circuit did not consider the undue burden test in Planned Parenthood of Indiana and 

Kentucky, Inc., a federal district court in Hellerstedt II employed the undue burden test explained 

in Hellerstedt I, finding that the fetal disposition laws likely imposed an undue burden on 

women’s right to abortion. Whole Woman’s Health v. Hellerstedt, 231 F. Supp. 3d 218, 227-32 

(2017). However, the district court failed to recognize that the State does have a “legitimate 

interest in proper disposal of fetal remains." Akron v. Akron Ctr. for Reprod. Health, Inc., 462 

U.S. 416, 452 (1983). Further, the Court established a state’s interest in promoting fetal dignity. 

Gonzales v. Carhart, 550 U.S. 124, 157-58 (2007). Moreover, Gonzales supports our view that 

implicit in the legitimate interest for respecting the unborn is the interest in respecting the 
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remains of an unborn fetus. Id. Thus, the question that remains is whether the fetal remains 

provisions impose a substantial obstacle on a woman’s right to abortion such that the benefits of 

conferring dignity on fetal remains does not outweigh the burden. Respondents will argue that 

the fetal remains provisions impose an undue burden by increasing the cost for providers to 

perform an abortion which ￼do not impose an undue burden on a woman’s right to abortion. do 

not impose an undue burden on a woman’s right to abortion.  

A. Under the undue burden standard, this Court should find that fetal remains 
are equivalent to human remains. 

 
 Previously, we discussed that the Court should overturn Roe and Casey, which would 

pave the way for the fetus to achieve the status of being human. The Court should find that the 

Fourteenth Amendment protects unborn life by holding that the fetus is considered human. 

Accordingly, the remains of the unborn fetus after an abortion should also be considered human 

if this Court finds the undue burden standard of scrutiny is appropriate despite the case law 

supporting rational basis review.  

Political history in the context of establishing personhood for a fetus bolsters the view 

that our country has respect for unborn life and the remains. In 1986, Minnesota was the first 

state to pass a fetal homicide law, and now thirty-eight states have similar statutes. MINN. STAT. 

ANN. § 609.2663; The Personhood Movement, PROPUBLICA, 

https://www.propublica.org/article/the-personhood-movement-timeline (last visited Sept. 23, 

2021). In 1997, in Whitner v. State, the South Carolina Supreme Court ruled that a pregnant 

woman who endangers her viable fetus by using illegal drugs may be prosecuted under state 

child abuse laws. Whitner v. State, 328 S.C. 1, 18 (S.C. 1997). In 2001, Arizona became the first 

state to grant birth certificates for stillborn babies. ARIZ. REV. STAT. ANN. § 36-330(A) (2019). 

Between 2001 and 2014, more than thirty states enacted similar laws. The Personhood 
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Movement, PROPUBLICA, https://www.propublica.org/article/the-personhood-movement-

timeline (last visited Sept. 23, 2021). In 2004, Congress passed the Unborn Victims of Violence 

Act, which was the first federal law to make it a crime to harm or kill a fetus during an act of 

violence against the pregnant person. Id.; 18 U.S.C.A. § 1841(a)(1). Most recently, even though 

the Court used rational basis review, the Court upheld Indiana’s fetal remains disposition law in 

2019. Box v. Planned Parenthood of Indiana and Kentucky, Inc., 139 S. Ct. 1780, 1782 (2019). 

Jurisprudence surrounding the protection of fetuses reflects the nationwide perspective that 

unborn life deserves respect. The legislative history in the State of Greene reflects this 

nationwide perspective. (R. at 5). States that impose criminal consequences for fetal homicide or 

on pregnant women that put their baby at risk with drug use are noting that the fetus deserves 

protection independent of the mother, thereby treating the fetus like an independent human. 

States that grant birth certificates to a still born baby already treat the fetus as a human by 

acknowledging it requires a birth certificate instead of treating it as medical or pathological 

waste. Therefore, it follows that based on the direction of jurisprudence in this context, the Court 

should find that fetal remains should be treated in the same way as human remains. 

 Advancements in science and medicine require that the Court find that fetal remains are 

equivalent to human remains. While the Court must rely on constitutional history as well as 

philosophical and ethical considerations, it has failed to take scientific evidence into account 

when determining the rights and protections of unborn life and the remains of unborn life. The 

DNA of a human zygote, a fertilized cell or the combination of the sperm and egg is uniquely 

programmed to undergo human development based on the genetic material present in the cell. 

John J. Miklavcic & Paul Flaman, Personhood Status of the Human Zygote, Embryo, Fetus, 84 

LINACRE Q. 130, 134 (2017). Genetically, personhood is inherent in the zygote and does not 
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begin at some arbitrary point based on the development of visible human characteristics. Id. This 

evidence suggests that even at the one-cell stage, the cell constitutes human life. Id. In terms of 

medical advancements, researchers from around the world are collaborating to create artificial 

wombs that would allow for a fetus to grow outside the human body. Dom Galeon, Further 

Research into Artificial Wombs Brings Us Closer to a Future Where Babies Grow Outside the 

Body, FUTURISM (Sept. 19, 2017), https://futurism.com/further-research-into-artificial-wombs-

brings-us-closer-to-a-future-where-babies-grow-outside-the-body. This research will make a 

fetus viable much earlier in gestation. Id. The emphasis on research to improve outcomes for 

extremely premature fetuses demonstrates an inherent respect for unborn life. Thus, in the future, 

incidents of fetal death and fetal remains should decrease. However, until we can prevent a 

greater number of fetal deaths, we must promote dignity and respect for fetal remains. Even if 

the pregnant person chooses to have an abortion, the fetal remains do not differ from those 

resulting from a still birth or miscarriage. Therefore, advancements in science and the medical 

field emphasize the importance of fetal life and find that a fetus is equivalent to a human, and 

thus, the fetal remains are equivalent to human remains. The Court must incorporate a scientific 

and biological perspective when considering legal issues and philosophy, especially when the 

issue largely changes with developments in science.  

B. The fetal remains provisions do not impose an undue burden on women’s 
 right to abortion. 
 

 This Court should hold that the benefits of House Bill 222 justify any potential burden on 

abortion access. The undue burden standard requires the Court to determine whether the 

provisions confer “benefits sufficient to justify the burdens upon abortion access” or whether the 

provisions impose a “substantial obstacle in the path of women seeking a previability 

abortion . . . .” Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292, 2300 (2016). Further, 
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Casey and Gonzales establish that the undue burden test only requires that it is plausible that the 

regulation might cause a woman to choose childbirth over abortion. Planned Parenthood of Se. 

Pa. v. Casey, 505 U.S. 833, 877-78 (1992); Gonzales v. Carhart, 550 U.S. 124, 160 (2007). A 

“state may make a value judgment favoring childbirth over abortion.” Planned Parenthood of 

Minnesota v. State of Minn., 910 F.2d 479, 487 (8th Cir. 1990) (citing Webster v. Reprod. Health 

Servs., 492 U.S. 490, 506 (1989)). Moreover, when the Court upheld a partial-birth abortion ban 

and a requirement that a physician must inform a woman that she has the right to review 

materials on fetal development, they suggest that those regulations satisfied the requirement that 

they might cause a woman to choose childbirth over abortion. Gonzales, 550 U.S. at 160, 166-

67. Thus, if the Court holds that a regulation of the methods of abortion is constitutional, then 

accordingly, this Court should find that a regulation on the methods of how to handle fetal 

remains is constitutional. In addition, informing a woman on fetal development is comparable to 

giving a woman the choice to dispose of the fetal remains herself or leaving it to the health care 

facility. The provisions would give her the opportunity to be informed on the disposition of her 

fetus’s remains if she chooses, as most women do, to leave the disposition to the provider. 

Requiring the disposition of fetal remains to mirror the disposition of human remains would 

cause some women to understand that both fetal remains and human remains should be treated 

with the same dignity. Thomas J. Molony, Can the State Proclaim Life After Death? Hellerstedt 

and Regulating the Disposition of Fetal Remains, 70 FLA. L. REV. 1047, 1086-87 (2018). In turn, 

this realization could have the effect of “encourag[ing] [those women] to carry the infant to full 

term.” Gonzales, 550 U.S. at 160.   

 The fetal remains provisions in House Bill 222 do not constitute a substantial obstacle 

such that they are an undue burden because they do not increase the cost, making it more 
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difficult for a woman to obtain an abortion. In Whalen v. Roe, the Court underscored that an 

adverse effect on abortion providers resulting from a regulation is not sufficient to render it 

unconstitutional. Whalen v. Roe, 429 U.S. 589, 604 (1977). The Casey court emphasized that 

“numerous forms of state regulation might have the incidental effect of increasing the cost or 

decreasing the availability of medical care” and “the incidental effect of making it more difficult 

or more expensive to procure an abortion cannot be enough to invalidate it.” Casey, 505 U.S. at 

874. Moreover, it follows that potential cost increases or logistical difficulties stemming from 

House Bill 222 are not enough to create an undue burden. In Hellerstedt II, the court held that the 

fetal remains regulations and law would force health care providers to incur additional costs and 

that the government had failed to consider the size of Texas and its population. Whole Woman’s 

Health v. Hellerstedt, 231 F. Supp. 3d 218, 230 (2017). In the State of Greene, there are 25,000 

abortions and 1,000 miscarriages each year, resulting in 26,000 potential incidents that require 

healthcare providers to dispose of fetal remains. (R. at 3). However, most abortions in the State 

of Greene occur early enough such that a surgical procedure is not required in a healthcare 

facility. Id. The cost of a burial transit permit in the State of Greene is unclear, but in New York, 

the permit costs $20.00. EDRS Burial-Transit Fees – Frequently Asked Questions, NEW YORK 

STATE DEPARTMENT OF HEALTH, https://www.health.ny.gov/vital_records/edrs/fee_faq.htm (last 

visited Sept. 21, 2021). An abortion can cost up to $1,500.00. Attia, How much does an abortion 

cost?, PLANNED PARENTHOOD, https://www.plannedparenthood.org/learn/teens/ask-

experts/how-much-does-an-abortion-cost (last visited Sept. 21, 2021). Therefore, while, burial 

transit permits could impose an additional $500,000.00 in costs and expenses, the abortions and 

miscarriages themselves could provide healthcare providers with up to $39,000,000.00. Thus, the 

additional costs incurred by the burial transit permits in this example would only make up 
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approximately 1.3 percent of the money healthcare providers are bringing in due to abortion and 

miscarriages. Further, it is likely that abortion providers would establish an arrangement with 

funeral homes, cremation services, or cemeteries to bury or cremate the aborted fetuses 

individually to bring down the cost to the provider. Tom Davies, Indiana Fetal Remains Law 

Could Boost Costs for Abortions, WHAS 11(May 29, 2019, 6:06 PM), 

https://www.whas11.com/article/news/local/indiana/indiana-fetal-remains-law-could-boost-

costs-for-abortions/417-b201f219-e6dd-48a1-b64e-efd60c204755. Thus, while the Fourteenth 

Circuit was worried that the healthcare providers would pass on additional costs to patients 

receiving an abortion, it is likely that they can absorb a 1.3 percent increase in cost. Additionally, 

even in the event that the fetal remains provisions do increase the cost for women getting an 

abortion, the incidental effect of making the procedure more expensive is not enough to 

constitute an undue burden. Therefore, the Court should hold that any increased cost is incidental 

and does not constitute an undue burden.  

 The fetal remains provisions present in House Bill 222 will not impose a substantial 

obstacle on a woman’s right to an abortion by creating a psychological burden. In Thornburgh v. 

Am. Coll. of Obstetricians & Gynecologists, the respondents feared that state mandated 

information about fetal development might “confuse and punish” a woman, resulting in 

emotional stress. Thornburgh v. Am. Coll. of Obstetricians & Gynecologists, 476 U.S. 747, 762 

(1986). However, the Casey Court overruled Thornburgh, abandoning this fear of negative 

psychological effects and instead, emphasized that women might suffer a more intense mental 

anguish if they make the wrong decision as a result of a lack of information. Thomas J. Molony, 

Can the State Proclaim Life After Death? Hellerstedt and Regulating the Disposition of Fetal 

Remains, 70 FLA. L. REV. 1047, 1088-89 (2018), see also Casey, 505 U.S. at 882 (overruling 
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Thornburgh in part because it was not consistent with Roe’s established interest in the 

potentiality of unborn life). The Court noted that the choice to have an abortion is already 

“fraught with emotional consequence” and if a woman regrets her decision, she “must struggle 

with grief more anguished and sorrow more profound when she learns, only after the event, what 

she once did not know . . . .” Gonzales, 550 U.S. at 160. In this case, the State of Greene tries to 

prevent a woman from learning that the remains of her unborn child were treated like medical 

and pathological waste. With the fetal provisions in the State of Greene, a woman can take 

comfort in the fact that the remains of her unborn baby were treated with dignity much like any 

other human remains would be. The Fourteenth Circuit held that when taken together, the 

potential increase in cost and difficulty for the provider as well as the psychological burden 

indicate that the fetal remains provisions will “constitute an undue burden on abortion access and 

a substantial obstacle in the path of women seeking an abortion.” (R. at 12). However, both the 

potential increase in cost for women seeking abortions and the potential psychological stress they 

might feel are incidental effects of a valid regulation.  

CONCLUSION 

For the foregoing reasons, we respectfully request that this court reverse the ruling of the 

Fourteenth Circuit. The District Court improperly denied the Defendant’s motion for summary 

judgment, and the Fourteenth Circuit improperly affirmed the District Court’s decision.  
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APPENDIX A - United States Constitutional Provisions 

U.S. CONST. amend. X 

The powers not delegated to the United States by the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively, or to the people. 
 
U.S. CONST. amend. XIV § 1 

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the state wherein they reside. No state shall make or enforce 
any law which shall abridge the privileges or immunities of citizens of the United States; nor 
shall any state deprive any person of life, liberty, or property, without due process of law; nor 
deny to any person within its jurisdiction the equal protection of the laws. 
 
U.S. CONST. art. I, § 10 
 
No state shall enter into any treaty, alliance, or confederation; grant letters of marque and 
reprisal; coin money; emit bills of credit; make anything but gold and silver coin a tender in 
payment of debts; pass any bill of attainder, ex post facto law, or law impairing the obligation of 
contracts, or grant any title of nobility. 

No state shall, without the consent of the Congress, lay any imposts or duties on imports or 
exports, except what may be absolutely necessary for executing it's inspection laws: and the net 
produce of all duties and imposts, laid by any state on imports or exports, shall be for the use of 
the treasury of the United States; and all such laws shall be subject to the revision and control of 
the Congress. 

No state shall, without the consent of Congress, lay any duty of tonnage, keep troops, or ships of 
war in time of peace, enter into any agreement or compact with another state, or with a foreign 
power, or engage in war, unless actually invaded, or in such imminent danger as will not admit 
of delay. 
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APPENDIX B – Relevant Statutes 

ARIZ. REV. STAT. ANN. § 36-330(A) 
 
In addition to the requirements of §36-329, the state registrar shall establish a certificate of birth 
resulting in stillbirth on a form approved by the state registrar for each fetal death occurring in 
this state after a gestational period of at least twenty completed weeks. This certificate shall be 
offered to the parent or parents of a still born child.  
 
IND. CODE ANN. § 16-34-3-2(a) 

A pregnant woman who has an abortion under this article has the right to have the health care 
facility or abortion clinic dispose of the aborted fetus by interment in compliance with IC 23-14-
54, or cremation through a licensee (as defined in IC 25-15-2-19) and in compliance with IC 23-
14-31. The pregnant woman who selects to have the health care facility or abortion clinic dispose 
of the aborted fetus has the right to ask which method will be used by the health care facility or 
abortion clinic. 

MINN. STAT. ANN. § 609.2663 

 
Whoever, without intent to effect the death of any unborn child or person, causes the death of an 
unborn child by perpetrating an act eminently dangerous to others and evincing a depraved mind, 
without regard for human or fetal life, is guilty of murder of an unborn child in the third degree 
and may be sentenced to imprisonment for not more than 25 years.  
 
18 U.S.C.A. § 1841(a)(1) 
 
Whoever engages in conduct that violates any of the provisions of law listed in subsection (b) 
and thereby causes the death of, or bodily injury to, a child, who is at the time the conduct takes 
place, is guilty of a separate offense under this section.  
 

 

 

 
 
 
 
 
 

 
 
 
 


