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QUESTIONS PRESENTED 

I. Whether states can rob women of bodily autonomy by contravening the historically 

embedded constitutional right to pre-viability abortions; and 

II. Whether states can subject women to the undue burden of emotional trauma by forcing them 

to cremate or bury fetal tissue after exercising their constitutional right to pre-viability 

abortions. 
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BRIEF for the RESPONDENTS 

 

TO THE HONORABLE SUPREME COURT OF THE UNITED STATES: 

 Respondents, Dr. Elon Sternberger and Greene Women’s Health Clinic, LLC, appellees 

in Docket No. 20-1017 before the United States Court of Appeals for the Fourteenth Circuit, 

respectfully submit this brief on the merits in support of their request that this Court affirm the 

judgment of the United States Court of Appeals for the Fourteenth Circuit. 

OPINIONS BELOW 

 The opinion of the United States Court of Appeals for the Fourteenth Circuit appears in 

the record on pages 2-14. The order granting certiorari by this Court appears in the record on 

page 21. 

CONSTITUTIONAL PROVISIONS INVOLVED 

 The Fourteenth Amendment of the United States Constitutions, in relevant part, provides 

that “[n]o State shall . . . deprive any person of life, liberty, or property, without due process of 

law[.]” U.S. Const. amend. XIV. 

STANDARD of REVIEW 

 This Court reviews issues regarding constitutionality of state statutes de novo. See United 

States v. Petras, 879 F.3d 155, 166 (5th Cir. 2018, cert denied, 139 S. Ct. 373 (2018); Planned 

Parenthood of Idaho, Inc. v. Wasden, 376 F.3d 908, 920 (9th Cir. 2004). Additionally, this Court 

may review the lower court’s judgment to grant or deny permanent injunctive relief for abuse of 

discretion. eBay Inc. v. MercExchange, LLC 547 U.S. 388, 391 (2006) (citing Weinberger v. 

Romero-Barcelo, 456 U.S. 305, 320 (1982)).  
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 Lastly, this Court reviews both the granting and denying of summary judgment de novo. 

This Court may “examine the record . . . without relying on the lower courts’ understanding.” 

Eastman Kodak Co. v. Image Tech. Servs., 504 U.S. 451, 465 n.10 (1992) (citing United States v. 

Diebold, Inc., 369 U.S. 645, 655 (1962)). Summary judgment is appropriate only when the 

movant demonstrates that no genuine issue of material fact exists and that he is “entitled to 

judgment as a matter of law.” Fed. R. Civ. P. 56(a). A fact is material when it “might affect the 

outcome of the suit under the governing law.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 

248 (1986). An issue is genuine when “the evidence is such that a reasonable jury could return a 

verdict for the nonmoving party.” Id. In making these determinations, “[t]he evidence of the 

nonmovant is to be believed, and all justifiable inferences are to be drawn in [the nonmovant’s] 

favor.” Tolan v. Cotton, 572 U.S. 650, 651 (2014) (per curiam) (quoting Anderson, 477 U.S. at 

255). 

STATEMENT of the CASE 

Factual Background 

 One of the greatest constitutional rights enjoyed by an American woman is the liberty to 

decide the fate of her own pregnancy. This liberty guarantees women the independence to make 

a decision that only they can best answer for themselves, and for over 600,000 women in the 

United States1, and 25,000 women in the State of Greene, this right ensures that a safe, secure 

abortion remains available. A majority of abortions occur in the embryonic stage of pregnancy, 

which spans from the point of fertilization to around eight to ten weeks into pregnancy. (R. at 3). 

 
1 In 2018, 619,591 legal induced abortions were reported to CDC from 49 reporting area.  The 

abortion rate amounted to 11.3 abortions per 1,000 women aged 15-44 years, and the abortion 

ratio was 189 abortions per 1,000 live births.  See Katherine Kortsmit, PhD, Tara Jatlaoui, MD, 

et al., Abortion Surveillance – United States, 2018 (Nov. 27, 2020) MMWR Surveill Summ 

2020, https://www.cdc.gov/mmwr/volumes/69/ss/ss6907a1.htm.  
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A woman may seek an abortion for a variety of medical, psychological, emotional, familial, 

economic, and personal reasons. Whatever the reason, the right to abortion is protected by 

constitutional guarantees to liberty, privacy, and personal autonomy.  

Since 1973, this Court has recognized abortion as a fundamental right. Nearly fifty years 

later, this Court’s abortion jurisprudence has endured constant opposition, and within that same 

time, the Court has defended the fundamental rights of American women.  

Once again, this Court is asked to protect fundamental freedoms from intrusive state 

action. This time, the State of Greene has enacted House Bill 411 (the “Gestational Age Act”), 

which proscribes abortion after fifteen weeks of pregnancy. (R. at 3). The only benevolent 

portion of this statute is its exceptions, which permit abortion for medical emergency, severe 

fetal abnormality, protecting the mother’s life, and pregnancies caused by rape or incest. 

(R. at 3). 

The abortion ban is grossly complemented by House Bill 222, which forces a woman to 

decide how she wishes to dispose of the aborted fetal tissue. Purportedly, the legislation is 

designed to promote “medical ethics” and to “respect . . . the unborn.” (R. at 5). However, the 

State’s ulterior motive is obstructing a woman’s choice to receive an abortion by subjecting her 

to emotional trauma. 

These statutes, which unduly burden women’s access to pre-viability abortion, directly 

undermine the Constitution and fifty years of stare decisis. This Court should safeguard the 

Constitution by invalidating these preposterous provisions.    
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Procedural History 

 Upon enactment of H.B. 411 and 222, the Greene Women’s Health Clinic, LLC, and its 

physician, Dr. Sternberger, immediately filed suit against the State of Greene and its Attorney 

General, Floyd Lawson. (R. at 4). The District Court issued a temporary restraining order against 

the State and limited discovery to the issue of viability. (R. at 4). After discovery concluded, the 

Clinic moved for summary judgment. In reviewing only the issue of viability, the District Court 

reaffirmed that states are prohibited from banning abortions before viability. (R. at 4). As such, 

the District Court permanently enjoined H.B. 411 and H.B. 222 as unconstitutional. (R. at 5). 

Thereafter, the State timely appealed to the Fourteenth Circuit Court of Appeals. (R. 

at 5).There, the Fourteenth Circuit affirmed the decision of the District Court. (R. at 14). 

Specifically, it held that H.B. 411 and H.B. 222 violate the Due Process Clause of the 

Constitution. (R. at 14). As such, the Fourteenth Circuit affirmed the District Court’s entry of 

summary judgment for the Clinic and its permanent injunction enjoining enforcement of the 

unconstitutional statutes. (R. at 14). 

Petitioners now appeal the Fourteenth Circuit’s holding that the State of Greene enacted 

two unconstitutional assaults on women’s right to pre-viability abortion. (R. at 21). 
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SUMMARY of the ARGUMENT 

The first challenged provision, H.B. 222, bans abortion after fifteen weeks of pregnancy. 

This outright ban contradicts nearly fifty years of abortion jurisprudence, which originated from 

this Court’s interpretation of the Fourteenth Amendment’s Due Process Clause. Beginning in 

1898 with substantive due process, the Court has consistently protected the fundamental rights to 

liberty, privacy, personal autonomy, and abortion. Any finding in favor of Petitioners would 

uproot a century of precedent and would disturb this nation’s founding principles.  

The second unconstitutional statute enacted by the State of Greene, H.B. 222, forces a 

woman to determine the disposal of her aborted fetal remains. As a direct attack on a woman’s 

right to an abortion, this Court must scrutinize the statute under its heightened undue burden 

standard. In doing so, the Court will find that no valid state interest is served by this grotesque 

legislation. Additionally, the statute imposes financial and emotional burdens that unduly burden 

a woman’s access to an abortion.  

This Court cannot, in good conscience, tolerate the State of Greene’s desperate attack on 

the Constitution and its fundamental principles. It must swiftly and forcefully invalidate these 

unconstitutional statutes.  
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ARGUMENT 

 American freedom and jurisprudence were born from liberty. Since 1791, the Fifth 

Amendment has fiercely guarded individual liberty against federal intrusion. In 1868, the United 

States reaffirmed its commitment to liberty by ratifying the Fourteenth Amendment, which 

provides “[n]o State shall . . . deprive any person of life, liberty, or property, without due process 

of law[.]” U.S. Const. amend. XIV. This Court, in continuing its longstanding protection of the 

Fourteenth Amendment, has held:  

Liberty protects the person from unwarranted government intrusions into a 

dwelling or other private places. By tradition, the State is not omnipresent in the 

home. And there are other spheres of a person’s lives and existence, outside the 

home, where the State should not be a dominant presence. Freedom extends 

beyond spatial bounds. Liberty presumes an autonomy of self that includes 

freedom of thought, belief, expression, and certain intimate conduct. 

 

Lawrence v. Texas, 539 U.S. 558, 562 (2003). 

 As the Court emphasized, liberty—through the Fourteenth Amendment’s Due Process 

Clause—predicates personal autonomy. This position, as first espoused in Roe v. Wade, laid the 

foundation for the constitutional right to abortion. 410 U.S. 113 (1973). Without the Fourteenth 

Amendment and nearly fifty years of progeny, liberty, personal autonomy, and the right to 

abortion would vanish. Petitioners ask the Court to do just that: to disregard the Constitution and 

to strip women residing in the State of Greene of their constitutional right to abortion. 

 This Court should not tolerate such an assault on the Constitution and its principles. Just 

as the District Court and Fourteenth Circuit Court of Appeals have held, this Court should find 

the State of Greene’s statutory pre-viability abortion ban, as well as its fetal remains provisions, 

to be grossly unconstitutional.  
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I. A WOMAN’S CONSTITUTIONALLY PROTECTED RIGHT TO PRIVACY 

GUARANTEES ACCESS TO PRE-VIABILITY ABORTIONS. 

 

 The right to privacy, as derived from the Due Process Clause, has a lengthy judicial 

history and has existed by this Court long before the decision in Roe. Beginning in 1898, this 

Court has analyzed substantive due process and, after generations of interpretation, has 

concluded that the Due Process Clause—through its protection of liberty—guarantees a right to 

abortion. 

A. This Court recognized the derivative right to privacy beginning in 1898. 

 

 The Court began its discussion of substantive due process in Holden v. Hardy, 169 U.S. 

366 (1898). There, the statute in question limited the working hours of miners and millers. The 

petitioner, who was incarcerated for violating the act, claimed the statute violated the Fourteenth 

Amendment by depriving him of liberty and property without due process of law. Id. at 381-82. 

Although the Court ruled against the petitioner, it affirmed that “[a] state’s police power cannot 

be put forward as an excuse for oppressive and unjust legislation.” Id. at 389. Rather, the 

Fourteenth Amendment prevents states from “abridging the privileges and immunities of 

citizens . . . [without] the benefit of due process . . . .” Id. at 389. The Due Process Clause 

continued its evolution before this Court in Meyer v. Nebraska, 262 U.S. 390 (1923). There, the 

Court acknowledged liberty, as enshrined by the Due Process Clause, lacked a precise definition; 

however, the Court held “[w]ithout doubt, [liberty] denotes not merely freedom from bodily 

restraint but also the right . . . to marry, establish a home, and bring up children . . . .” Id. at 399. 

Read inversely, liberty logically includes the right to not marry, the right to not establish a home, 

and the right to not bring up children.  

 Following Holden and for decades thereafter, this Court has consistently reaffirmed the 

Fourteenth Amendment’s protection of due process and protected the constitutional rights of 
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liberty and privacy maintained by the American people. See, e.g., Muller v. Oregon, 208 U.S. 

412 (1908) (holding the right to contract falls within the Fourteenth Amendment’s protection of 

liberty); Pierce v. Soc’y of Sisters, 268 U.S. 510, 534 (1925) (holding that legislation may not 

interfere with parents’ liberty to direct the upbringing and education of their children); Powell v. 

Alabama, 287 U.S. 45 (1932) (holding “[n]otice and hearing are preliminary steps 

essential . . . to an enforceable judgment, and they, together with a legally competent tribunal 

having jurisdiction of the case, constitute basic elements of the constitutional requirement of due 

process . . .”); Lawrence, 539 U.S. at 574 (“our laws and tradition afford constitutional protection 

to personal decisions relating to marriage, procreation, contraception, family relationships, child 

rearing, and education”); Loving v. Virginia, 388 U.S. 1, 12 (1967) (“[t]o deny [the] fundamental 

freedom [of marriage] on so unsupportable a basis as . . . racial classifications . . . is to deprive 

all the state’s citizens of liberty without due process of the law”); Eisenstadt v. Baird, 405 U.S. 

438, 453 (1972) (“[o]ur cases recognize ‘the right of the individual, married or single, to be free 

from unwarranted governmental intrusion into matters so fundamentally affecting a person as the 

decision to bear or beget a child”); Doe v. Bolton, 410 U.S. 179, 219 (1973) (“[t]he right of 

privacy has no more conspicuous place than in the physician-patient relationship . . . ”); Troxel v. 

Granville, 530 U.S. 57, 65 (2000) (“[t]he [Due Process] Clause also includes a substantive 

component that provides heightened protection against government interference with certain 

fundamental rights and liberty interests”); Obergefell v. Hodges, 576 U.S. 644, 663 (2015) 

(“libert[y] extend[s] to certain personal choices central to individual dignity and autonomy, 

including intimate choices that define personal identity and beliefs”). 

 This Court, through over a century of precedent, has fortified the individual liberties 

guaranteed by the Fourteenth Amendment. It should not waiver now at the Petitioners’ behest. 
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B. The right to liberty protects a woman’s personal autonomy and right to access pre-

viability abortions. 

 

 Upon a mountain of precedent, this Court extended the rights to liberty and privacy to 

include matters of personal autonomy. One’s healthcare decisions—including those concerning 

abortion—are necessarily encompassed within this domain of personal autonomy. In Griswold v. 

Connecticut, the Court affirmed this principle, holding: “[L]iberty protects those personal rights 

that are fundamental, and [it] is not confined to the specific terms of the Bill of Rights.” 381 U.S. 

479, 486 (1965) (Goldberg, J. concurring). Later, beginning in Roe, a woman’s right to abortion 

would become integral to her constitutional right to personal autonomy.  

In Griswold, the State of Connecticut had criminalized the use of contraception, and the 

appellant-defendants, who were directors of the Planned Parenthood League of Connecticut, 

were arrested for providing married couples information, instruction, and medical advice for 

preventing conception. Id. at 480. After being charged as accessories, the appellant-defendants 

challenged the Connecticut statutes under the Fourteenth Amendment. Id. In its holding, this 

Court determined the Connecticut statute invaded the privacy of married persons. Id. at 507. 

Although the Constitution does not expressly enumerate the right to privacy, the Court provided 

the “specific guarantees in the Bill of Rights have penumbras, formed by emanations from those 

guarantees that help give them life and substance.” Id. at 484. Through these “[v]arious 

guarantees,” zones of privacy are born and are found implicitly throughout the Constitution. Id. 

For example, the First Amendment’s right of association casts a penumbra of privacy. Id. 

Similarly, the Fifth Amendment’s Self-Incrimination Clause “create[s] a zone of privacy which 

government may not force [someone] to surrender to [their] detriment.” Id.  In his concurring 

opinion, Justice Goldberg explained the Framers drafted the Constitution broadly enough to 

include other unenumerated rights. Id. at 490 (Goldberg, J., concurring). Otherwise, express 
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enumeration would shield only certain rights, while other, unenumerated rights would go 

unprotected. See id. at 488 (Goldberg, J., concurring). The Griswold decision clarified “the right 

of privacy . . . is a legitimate one.” Id. at 485. Thereafter, this Court extended the right to 

privacy, as derived from the Due Process Clause, to protect unmarried persons’ use of 

contraception in Eisenstadt v. Baird, 405 U.S. 438. In elaborating upon Griswold, the Court 

explained that the right to privacy is “the right of the individual, married or single, to be free 

from unwarranted governmental intrusion into matters so fundamentally affecting a person as the 

decision whether to bear or beget a child.” Id. at 488.  

i. Roe v. Wade  

 Years later, the Court found another penumbra of privacy—this time, to guarantee the 

right to an abortion. In Roe v. Wade, a pregnant woman challenged the Texas laws that 

criminalized abortion. 410 U.S. at 113. This Court, in invalidating the laws as unconstitutional, 

determined the right to privacy, as guaranteed by the Due Process Clause, protects a woman’s 

right to an abortion. Id. at 155, 164. The Court explained that, alongside decisions regarding 

contraceptives, marriage, family, education, and relationships in general, a woman’s decision to 

terminate her pregnancy is fundament to her “personal liberty.” Id. at 153. 

 Additionally, the Court specified that, as in all cases concerning a fundamental right, state 

regulations of abortion are subject to strict scrutiny—the highest level of inquiry—requiring such 

regulations be narrowly tailored to serve a compelling government interest. Id. at 164-65. 

Recognizing states have interests in protecting women’s health and potential life, the Court 

implemented a trimester system to examine theses interests under strict scrutiny. Id. This system 

disallowed any regulation of abortion during the first trimester, but it permitted regulation as 

pregnancy advanced. Id. 
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 The Court has consistently reaffirmed Roe’s treatment of abortion. See City of Akron v. 

Akron Ctr. for Reprod. Health, 462 U.S. 416, 427 (1983) (“the history of this Court’s 

constitutional adjudication leaves no doubt that ‘the full scope of the liberty guaranteed by the 

Due Process Clause cannot be found in or limited by the precise terms of the specific guarantees 

elsewhere provided in the Constitution’”) (quoting Poe v. Ullman, 367 U.S. 497, 543 (1961) 

(Harlan, J. dissenting from dismissal of appeal)); Hodgson v. Minnesota, 497 U.S. 417, 434 

(1990) (“[a] woman’s decision to conceive or to bear a child is a component of her liberty that is 

protected by the Due Process Clause . . .”); Harris v. McRae, 448 U.S. 297, 316-18 (1980); 

Carey v. Population Servs. Int’l, 431 U.S. 678, 685, 687 (1977); Cleveland Bd. of Education v. 

LaFleur, 414 U.S. 632, 639-40 (1974). 

ii. Planned Parenthood v. Casey  

 In 1992, the Court further developed abortion jurisprudence by creating the undue burden 

standard and reaffirming women’s rights to personal autonomy and abortion. Planned 

Parenthood v. Casey, 505 U.S. 833 (1992). At issue were several Pennsylvania laws imposing 

various abortion restrictions, such as a state-mandated counseling, which intended to persuade 

women to choose childbirth over abortion. Id. at 888. Justices O’Connor, Souter, and Kennedy 

issued a joint controlling opinion affirming Roe’s central holding: “a State may not prohibit any 

woman from making the ultimate decision to terminate her pregnancy before viability.” Id. at 

879. In reaching its conclusion, the Court explained abortion “involve[s] the most intimate and 

personal choices a person may make in a lifetime, choices central to personal dignity and 

autonomy” and is “central to the liberty protected by the Fourteenth Amendment.” Id. at 851.   

 Emphasizing the values of equality and dignity, the Casey Court opined that: 

[A woman’s experience is] too intimate and personal for the State to insist, 

without more, upon its own vision of a woman’s role, however dominant that 
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vision has been in the course of our history and our culture. The destiny of a 

woman must be shaped to a large extent on her own conception of her spiritual 

imperatives and her place in society. 

 

Id. at 852. Notably, the majority of the Court held that “the reservations any of us may have in 

reaffirming the central holding of Roe are outweighed by the explication of individual liberty we 

have given combined with the force of stare decisis.” Id. at 853.  

 By adopting the undue burden standard, the Court reiterated Roe’s central holding: 

pregnant women may exercise their right to abortion any time before viability. Id. at 846. 

Although this Court has declined to specifically define viability, it acknowledged that, according 

to modern science, viability begins around twenty-eight weeks. Roe, 410 U.S. at 160; Casey, 505 

U.S. at 80. When states enact legislation banning pre-viability abortions, such regulations are 

subjected to an undue burden analysis. Id. at 837. Under this standard, “an undue burden exists, 

and therefore a provision of law is invalid, if its purpose or effect is to place a substantial 

obstacle in the path of a woman seeking an abortion before the fetus attains viability.” Id. at 878.  

The undue burden standard was developed to fully and fairly consider a state’s interest in 

potential life. Id. Thus, the standard sought to provide a true inquiry and consideration of “the 

urgent claims of the woman to retain the ultimate control over her destiny and her body,” id. at 

869, while permitting laws that are designed to inform her decision. Id. at 869, 877.  

iii. Whole Woman’s Health v. Hellerstedt 

In 2016, this Court delivered another landmark victory for personal autonomy rights and 

clarified the undue burden test is a form of heightened scrutiny. In Whole Woman’s Health v. 

Hellerstedt, this Court invalidated two Texas abortion restrictions because they imposed burdens 

that were not outweighed by the State’s purported benefits. 136 S. Ct. 2292, 2309 (2016). Not 

only does this decision recognize the importance of a woman’s right to abortion healthcare, but it 

provides further guidance on the application of Casey’s undue burden standard. 
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This Court, in apply the undue burden test to Hellerstedt, determined that abortion 

regulations must further a valid state interest, i.e., there must be a balancing of the purported 

benefits of restrictions against burdens created for women, finding them unconstitutional if 

burdens outweigh benefits, and when assessing those benefits and burdens, evidence considered 

must be that which is based upon reliable methodology. Id. As Justice Breyer wrote, “[T]he Fifth 

Circuit’s undue burden interpretation] is wrong to equate the judicial review applicable to the 

regulation of a constitutionally protected personal liberty with the less strict review applicable [in 

other contexts].” Id. By implementing a heightened scrutiny balancing test to evaluate abortion 

regulations, the Court solidified its stance than access to abortion is protected by the rights to 

privacy and liberty. 

As evident in this Court’s precedent, especially under Roe, Casey, and Hellerstedt, this 

Court has demonstrated the right to privacy—as derived from the right to liberty—applies to 

matters of personal autonomy, and personal autonomy necessarily includes abortion healthcare.  

Therefore, regulations such as H.B. 411 that provide for an outright ban upon abortions before 

viability are necessarily unconstitutional.  

C. Bans on pre-viability abortions are clearly unconstitutional. 

 

For decades, this Court has dealt with many pre-viability abortion bans, often 

accompanied by absurd excuses for overriding women’s constitutional right to abortion. Relying 

on Casey, Hellerstedt, and stare decisis, the Court has consistently overturned such bans and 

rejected their supporting arguments. 

Here, Petitioners wrongly assert the viability threshold is unreliable and unworkable and, 

as such, abortion regulations are permissible regardless of whether the fetus is viable.  However, 

this Court established almost thirty years ago the viability line has proved enduringly 
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“workable,” “representing as it does a simple limitation beyond which a state law is 

unenforceable.” Casey, 505 U.S. at 855. In fact, undisputed evidence shows viability has 

remained the same since 1992, as occurring between twenty-three to twenty-four weeks. Id. at 

860. In affirming and reaffirming viability as constitutionally significant, this Court explained 

viability  “is the time at which there is a realistic possibility of maintaining and nourishing a life 

outside the womb, so that the independent existence of the second life can in reason and all 

fairness be the object of state protection that now overrides the rights of the woman.” Id. at 870. 

Nothing “ha[s] rendered viability more or less appropriate as the point at which the balance of 

interest tips.” Id. at 861. This is true regardless of ongoing medical advances, which the Court 

acknowledged in Casey. See 505 U.S. at 860 (“[T]he divergences from the factual premises of 

1973 have no bearing on the validity of Roe’s central holding . . .”). 

Unlike Petitioners, this Court has wholly understood the importance of stare decisis and 

has adhered to Casey’s viability standard. See June Med. Servs., LLC v. Russo, 140 S. Ct. 2103, 

2120 (2020); see also id. at 2138 (Roberts, C.J., concurring in the judgment) (“[w]e should 

respect the statement in Whole Woman’s Health that it was applying the undue burden standard 

of Casey”); id. at 2135 (Roberts, C.J., concurring in the judgment) (“Casey reaffirmed ‘the most 

central principle of Roe v. Wade,’ ‘a woman’s right to terminate her pregnancy before viability.’” 

(quoting Casey, 505 U.S. at 871)).  

Federal courts across the country also demonstrate their clarity with the undue burden 

standard and unconstitutionality of pre-viability abortion bans. Since Casey, federal courts have 

struck down pre-viability bans as violative of the Fourteenth Amendment, and this Court has 

either affirmed or denied certiorari in cases it has been asked to review. See, e.g., Stenehjem v. 

MKB Mgmt. Corp., 136 S. Ct. 981 (2016) (denying certiorari on the Eighth Circuit's ruling that 
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the North Dakota fetal heartbeat bill was unconstitutional); McCormack v. Herzog, 788 F.3d 

1017, 1029 (9th Cir. 2015) (striking down a ban on pre-viability abortions at twenty weeks with 

exceptions); Edwards v. Beck, 786 F.3d 1113, 1117 (8th Cir. 2015) (striking down a ban on pre- 

viability abortions at twelve weeks with exceptions), cert. denied, 136 S. Ct. 895 (2016); 

Isaacson v. Horne, 716 F.3d 1213, 1217 (9th Cir. 2013) (striking down ban on abortions at 

twenty weeks with exceptions because it prohibits abortions in “the period between twenty 

weeks gestation and fetal viability” and therefore deprives people “of the ultimate decision to 

terminate their pregnancies prior to fetal viability”), cert. denied, 571 U.S. 1127 (2014); Carhart 

v. Stenberg, 530 U.S. 914, 922 (2000) (striking down a ban on “the most common procedure” 

used to perform abortions after thirteen weeks); Jane L. v. Bangerter, 102 F.3d 1112, 1114, 

1117-18 (10th Cir. 1996) (striking down a ban on pre-viability abortions at twenty-two weeks 

with exceptions). 

 Despite guidance from this Court and other federal courts, the State of Greene cannot 

demonstrate any valid interest for its ban on abortions after fifteen weeks—which, 

conservatively, is two months before a fetus reaches viability. As outlined above, modern science 

approximates viability anytime between twenty-four to twenty-eight weeks. 2  Even by a 

conservative estimate, the fifteen-week ban in H.B. 411 falls short of the viability benchmark by 

nine weeks. As such, the statute is an unconstitutional ban on pre-viability abortion and cannot 

be redeemed by a valid state interest.  

In conclusion, another asinine assault on women’s right to abortion is before this Court. 

Repeatedly, the Court has clarified through Roe, Casey, Hellerstedt and recently June, that pre-

viability abortion bans are unconstitutional. The State of Greene’s statute is no different from 

 
2 State Bans on Abortion Throughout Pregnancy, Guttmacher Inst.. (last updated Sept. 1, 2021), 

https://www.guttmacher.org/state-policy/explore/state-policies-later-abortions. 
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those previously struck down by this Court. By the force of stare decisis, this Court should use 

its mountain of precedent to crush Petitioners’ desperate attempt to undermine the Constitution, 

the principles of liberty, privacy, due process, and autonomy, and the right to abortion. 

II. THE GREENE FETAL REMAINS STATUTE IS A DISGUSTING ASSAULT ON 

THE CONSTITUTIONAL RIGHT TO LIBERTY, PRIVACY, AND ABORTION. 

 

 The State of Greene’s fetal tissue disposition statute, H.B. 222, which requires fetal tissue 

removed after an abortion to be interred or cremated, is unconstitutional because it places a 

substantial obstacle in the path of a woman seeking an abortion in the State and, thus, fails under 

the undue burden analysis. This provision, in barbaric fashion, requires that any woman 

exercising her constitutional right to a pre-viability abortion must decide how to dispose of the 

aborted fetal and embryonic tissue. This statute, which targets already sparse and overly 

burdened abortion clinics, will shut down clinics and ultimately impact the most vulnerable and 

economically disadvantaged women in the State of Greene. Additionally, it subjects women to 

unnecessary emotional trauma, significantly hindering a woman’s choice to obtain an abortion.  

As discussed below, firstly, the Court must scrutinize H.B. 222 under its heightened undue 

burden standard; secondly, the State has no “important and legitimate interest” under Casey in 

protecting human life after the abortion is performed; and, thirdly, should this Court find the 

State has a legitimate interest post-abortion, the benefits conferred are greatly outweighed by the 

multiple and substantial burdens imposed on abortion access, demonstrating H.B. 222 imposes 

an undue burden and, therefore, is unconstitutional.  

A. As a direct assault on women’s right to abortion, H.B. 222 must be scrutinized under 

the heightened undue burden standard instead of rational basis review. 

 

In Roe, the Court allowed state regulation only when there is an “important and 

legitimate interest in preserving and protecting the health of the pregnant woman . . . and . . . in 
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protecting the potentiality of human life.” Roe, 410 U.S. at 162. Elaborating on Roe, the Casey 

Court adopted the undue burden standard, which determines whether a statute, “while furthering 

the interest in potential life or some other valid state interest has the effect of placing a 

substantial obstacle in the path of a woman’s choice [to obtain an abortion].” Casey, 505 U.S. at 

877. In creating the undue burden test, Casey implicitly rejected the rational basis standard of 

review and adopted “something much more akin to strict scrutiny.” Hellerstedt, 136 S. Ct. 

at 2324 (Thomas, J. dissenting). Although Casey and Hellerstedt definitively raised the standard 

of review for abortion regulations, the Court would later grapple with statutes that indirectly 

hinder a woman’s choice to obtain an abortion. 

 In 2019, the Court addressed the constitutionality of a fetal tissue disposition statute. 

Box v. Planned Parenthood concerned an Indiana law that regulated the disposition of aborted 

fetal remains. 139 S. Ct. 1780 (2019). Purportedly, Indiana advanced the law because of its 

interest in “the humane and dignified disposal of human remains . . . .” Id. at 1782. In the District 

Court and on appeal to the Seventh Circuit, Planned Parenthood of Indiana and Kentucky 

erroneously challenged the statute—and, thus, the State’s interest—under rational basis review. 

Id. at 1781. As a result, Indiana needed to only demonstrate that its statute was rationally related 

to “legitimate government interests.” Id. In her dissent, Justice Ginsburg appropriately noted that 

“[this case] implicates the right of [women] to choose to have an abortion before viability and to 

obtain it without undue interference from the State, so heightened review is in order.” Box, 139 

S. Ct. at 1793 (internal citations omitted). 

Here, Respondents have not fallen prey to a “strategic litigation choice,” as in Box. Id. 

The appropriate question before this Court is whether H.B. 222 “imposes an undue burden on a 
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woman’s decision to have an abortion.” (R. at 21) (emphasis added). As such, the Court must 

apply the heightened undue burden standard as formulated by Casey and Hellerstedt. 

B. Punishing women for exercising their constitutional right is not a valid state interest 

recognized in Casey. 

 

 Casey outlined two important and valid state interests: the interest in “express[ing] 

profound respect for the life of the unborn” and the interest in “foster[ing] the health of a woman 

seeking an abortion.” Casey, 505 U.S. at 877-78. Since these interests are implicated by the onset 

of pregnancy—which obviously precedes viability—they may be advanced by regulations that 

adhere to the undue burden standard. Id. at 846. Despite these guidelines, the State of Greene 

advanced H.B. 222 with the sole purpose of punishing women for exercising their constitutional 

right. In addition to being disturbing and cruel, this purpose is not constitutionally recognized as 

a valid state interest, which, consequently, invalidates H.B. 222 as unduly burdensome and 

unconstitutional. 

i. H.B. 222 serves or valid state interest because it is neither informative nor persuasive. 

 

 Under Casey, a state may promote “[its] . . . interest in potential life,” but only through 

measures that “ensure that the woman’s choice is informed, and measures designed to . . . 

persuade the woman to choose childbirth over abortion.” Casey, 505 U.S. at 878. Any measure 

that “strikes at the right itself” exceeds the permissible scope and will be deemed unduly 

burdensome. Id. at 874. 

Regarding measures that promote respect for human life, such means “must be 

reasonably calculated to inform the woman’s free choice, not hinder it.” Id. at 877. In furthering 

these measures, states cannot enact statutes ulteriorly designed to limit access to pre-viability 

abortions. Id. Rather, such legislation must only persuade or inform a woman’s decision without 

substantially intruding upon her ultimate decision. Id. at 877. As the Fourteenth Circuit noted, 
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this Court has approved several informative measures that do not hinder a woman’s choice, 

including: “informed consent warnings, waiting periods, detailed record keeping, and parental 

notice or consent.” Casey, 505 U.S. at 879-901. These measures ensure a balance between the 

state’s interest and women’s autonomy and guarantee that women “retain the ultimate control 

over [their] destiny and [their] bod[ies].” Id. at 869.3 

Here, H.B. 222 is purportedly founded on an interest in protecting potential human life 

but not existing human life. Facially, the statute applies to abortions both before and after 

viability. The State makes no effort to comply with Casey, nor does it cleverly disguise its true 

motive under the guise of “medical ethics” and “respect for . . . the unborn.” (R. at 5). Instead, 

the statute, rather than advancing any valid state interest through persuasive or informative 

means, only seeks to punish women and unduly burden their access to safe abortions. Forcing a 

woman to decide how to dispose of the aborted fetal remains after the abortion does not inform 

nor persuade her to choose childbirth before receiving the abortion. No amount of information or 

persuasion can undo an abortion. As such, this statute is designed only to harass, shame, and 

humiliate women after exercising their constitutional right instead of advancing any valid 

interest. 

ii. By nature of being a post-abortion regulation, H.B. 222 serves only to “strike at the 

right itself.” 

Under Casey, an abortion regulation that “strikes at the right itself” is, by definition, 

unconstitutional. 505 U.S at 874. This Court later affirmed this sentiment in Gonzalez v. Carhart, 

holding that “a law which serves a valid purpose [is] one not designed to strike at the right 

 
3 Although not applicable here, Casey also establishes parameters regarding a state’s interest in 

protecting women’s health during pregnancy. Since the Petitioners assert no valid interest in 

protecting women throughout pregnancy, the Court need not consider this factor in its undue 

burden analysis. 
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itself . . . .” 550 U.S. 124, 157-58 (2007). When abortion regulations have incidental effects, the 

Court must scrutinize such regulations under the undue burden standard to ensure compliance 

with Casey and Gonzalez. Casey, 505 U.S. at 900-01. 

a. H.B. 222 unduly burdens the accessibility of abortion and cannot be supported by 

phony state interests. 

 

Even if the Court accepts the State’s purported interest in respecting the unborn, H.B. 222 

is still unconstitutional because it “imposes an undue burden on a woman’s decision” to obtain 

an abortion. Id. at 877. In Casey, the Court determined a statute that, while furthering a “valid 

state interest, has the effect of placing a substantial obstacle in the path of a woman’s choice 

cannot be considered a permissible means of serving its legitimate ends.” Id. (emphasis added). 

Additionally, the Court stressed the balance between state interests and women’s bodily 

autonomy, holding that “the means chosen by the State to further the interest in potential life 

must be calculated to inform the woman’s free choice, not hinder it.” Id. Thus, even when a state 

has a valid interest in advancing pre-viability regulations, such regulations are unconstitutional if 

they effectively hinder a woman’s decision. 

To reiterate, pre-viability abortion regulations are subject to this Court’s undue burden 

analysis. Through this analysis, the Court balances the questioned statute’s benefits and burdens. 

Hellerstedt, 136 S. Ct. at 2309. Additionally, burdens have a cumulative effect, meaning each of 

the statute’s burdens (regardless of their individual impact) may be combined to assess the 

statute’s overall effect. Id. at 2313. If, cumulatively, a statute’s burdens are considered “undue,” 

then the entire statute violates the undue burden test. Id. 

Here, the State of Greene claims H.B. 222 has two benefits: preserving medical ethics and 

respecting the unborn. As discussed, neither “benefit” is a valid interest under Casey, nor does 

either outweigh the substantial burdens associated with H.B. 222. As stated by the district court 



 21 

in Whole Woman’s Health v. Hellerstedt, an interest in “protecting the unborn” is a “weak 

purported benefit.” 231 F. Supp. 3d 218, 232 (W.D. Texas 2017). Similarly, such a benefit is 

undermined when a state cannot explain how its statute protects the unborn. Planned Parenthood 

of Ind. & Ky., Inc. v. Comm'r of the Ind. State Dep't of Health, 888 F.3d at 309. As such, the 

law’s supposed benefits provide little counterweight to its many burdens. 

H.B. 222 unduly burdens a woman’s access to abortion by imposing additional costs that 

undercut the State of Greene’s only abortion clinic. Additionally, the statute grotesquely burdens 

a woman with the decision to bury or cremate her aborted fetal remains. In combination, these 

effects unduly burden a woman’s access to abortion and require this Court to invalidate the 

statute. 

1. H.B. 222 is unduly burdensome because it imposes additional costs that severely limit a 

woman’s access to an abortion. 

 

By design, H.B. 222 restricts access to abortions because it imposes additional costs upon 

the procedure. As mandated, either the woman or the clinic must dispose of the remains. 

However, regardless of who bears this responsibility, burial and cremation are costly options that 

severely limit a woman’s access to abortion. 

Whoever disposes of the remains—whether it be the woman or the clinic—must first 

obtain a burial transmit permit, which provides for the “transportation and disposition of a dead 

human body.” Greene St. Ann. §§ 16-7-3, 16-34-3-4(a). Depending on local law, a burial permit 

costs around twenty dollars; however, a permit is merely the beginning of a dignified burial. 

Victoria J. Haneman, Funeral Poverty, 55 U. Rich. L. Rev. 387 (2021). Additional fees 

associated with traditional burial will add hundreds or thousands to the bill: fees for a grave 

marker (ranging from $300 to $3,000), interment fees (averaging $350 to $3,000), the burial plot 

(averaging $200 to $2,000 in a public cemetery and $2,000 to $5,000 in a private cemetery), and 
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periodic maintenance put the average American funeral at approximately $9,000. 4  At a 

minimum, either the woman or the abortion clinic will spend $3,500 per fetus to achieve the 

State’s interest in “respect[ing] . . . the life of the unborn.”  

Alternatively, the abortion clinic may cremate the fetal remains. However, H.B. 222 

disallows “simultaneous cremation,” Greene St. Ann. § 16-34-3-4(a), meaning the clinic must 

separately cremate each aborted fetus. At a minimum, cremation costs $1,400.5 Although this 

figure is cheaper than a burial, individual cremation will accrue significant costs for either the 

woman or the abortion clinic. 

Regardless of the chosen method, H.B. 222 pushes the cost of disposal onto the clinic, 

which will ultimately result in the clinic’s closure, or, alternatively, the clinic passing the 

additional costs onto the pregnant woman. Further, in forcing an abortion facility to adopt these 

techniques and procedures, the clinic will have to contract with disposal vendors and funeral 

homes. This assumes these contractors are willing to engage in this process and leaves the 

clinic—and ultimately the pregnant woman—having to somehow shoulder the financial burden 

of increased costs charged by the few disposal vendors willing to provides its services in 

compliance with H.B. 222. 

In fact, Texan women and abortion clinics recently challenged this issue. Whole Woman’s 

Health v. Smith, F. Supp. 3d 606 (W.D. Tex. 2018). The state legislature enacted a strikingly 

similar statute aimed at dignifying the disposal of fetal tissue resulting from an abortion or 

miscarriage. Id. at 627. In assessing the burdens caused by the lack of vendors who were willing 

 
4 See The Average Cost of a Burial Plot (and Other Facts You Need to Know), Love Lives 

On, https://www.loveliveson.com/the-average-cost-of-a-burial-plot-other-facts-you-need-to-

know/ [https://perma.cc/3C5M-SGNF]. 

 
5 Id. 
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to contract with abortion clinics, the district court acknowledged that “reliable and viable options 

for disposing of embryonic and fetal tissue remains . . . do not exist.” Id. at 630. To demonstrate 

that complying with the statute would be difficult, the district court thoroughly identified every 

potential vendor and why those venders were not viable options. Id. at 632-33.  

If providers in the State of Texas—one of the largest states in the nation—have difficulty 

finding vendors to comply with a nearly identical statute, it should be expected that abortion 

providers within the State of Greene will have as much, or more, difficulty finding vendors to 

comply with H.B. 222. As it currently stands, only two vendors in the State of Greene are 

currently willing to work with abortion providers. (R. at 13). That number is likely to drop with 

the imposition of new regulations. This law, which will shutter many abortion clinics that 

attempt to comply with its requirements, unduly burdens a woman’s right to choose an abortion 

because it “substantially limit[s] access” to safe, secure abortions. See generally Casey, 505 U.S. 

at 875 (acknowledging a substantial limitation on access is an “unduly burdensome 

interference”). In drawing the same conclusion, a Texas district court accurately explained why 

these laws create such impermissible burdens on women based on access to care: 

The lack of capable and reliable options to dispose of embryonic and fetal 

remains in compliance with the challenged laws would likely cripple the ability of 

healthcare providers to offer surgical abortions and thus is a substantial obstacle 

in the path of a woman seeking a pre-viability abortion. 

Smith, 338 F. Supp. 3d at 636-37. 

Unsurprisingly, the State of Greene appropriates no funding to the Respondents—who 

operate the only abortion clinic in the state—to offset the financial burden of H.B. 222. The 

State’s objective is clear: imposing costly regulations will financially ruin the State’s last 

abortion clinic and force it to close its doors. Once this is achieved, women in the State will no 

longer have access to abortion, effectively abolishing the constitutional right to an abortion. A 
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statute that eradicates abortion is clearly unduly burdensome, and this Court should find, on this 

basis alone, that H.B. 222 violates Casey’s undue burden standard 

2. H.B. 222 is unduly burdensome because it inflicts emotional trauma upon a woman 

exercising her constitutional right to an abortion. 

  H.B. 222 requires healthcare providers to inform women that they have the ultimate right 

to determine the final disposition of fetal remains. For many women, the decision making 

leading up to an abortion is already emotionally traumatic. The calculus involves a variety of 

complex medical, psychological, emotional, familial, economic, and personal factors. After 

making these personal considerations, women should not—after receiving the abortion—have to 

dispose of the fetal remains. Such a consideration would fall under psychological abuse 

disallowed by Casey. 505 U.S. at 877. As such, H.B. 222 is unduly burdensome and must be 

invalidated as unconstitutional. 

C.    Conclusion. 

In conclusion, the State of Greene’s fetal tissue disposition statute, H.B. 222, which 

requires fetal tissue removed after an abortion to be interred or cremated, is unconstitutional 

because it places a substantial obstacle in the path of a woman seeking an abortion in the State 

and, therefore, fails under the undue burden analysis. The applicable standard of review in 

examining this provision is Casey’s undue burden standard because, as stated by Justice 

Ginsberg in her dissenting opinion, this is a case that “implicates the right of [a] woman to 

choose to have an abortion before viability and to obtain it without undue interference from the 

State.” Box, 139 S. Ct. at 1793 (internal quotations omitted). As such, Petitioners have no 

“important and legitimate interest” after the abortion is performed, and any minimal benefits 

conferred are greatly outweighed by the multiple and substantial burdens imposed on abortion 

access. Therefore, H.B. 222 is unduly burdensome and unconstitutional. 
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CONCLUSION 

 

 This Court has long recognized that the Constitution includes a right of privacy in the 

abortion decision, as first asserted in Roe and later upheld in Casey. The State of Greene, in an 

effort to punish women for exercising their constitutional right, enacted two statutes that unduly 

burden the accessibility of abortions. The first, H.B. 411, is a flagrantly unconstitutional pre-

viability ban. The second, H.B. 222,  is subject to the undue burden analysis, which indicates the 

incredibly unduly burdensome impact on a woman’s constitutional right to abortion completely 

outweighs the State of Greene’s purported interests. The State cannot validly assert that the 

legislation actually furthers a legitimate state interest, nor can it prove—by factual evidence—

that the law’s benefits outweigh the burdens imposed upon women. Since these statutes directly 

contravene a century of precedent, this Court should forcefully reject Petitioners’ effort to 

undermine the Constitution and its fundamental principles of liberty, privacy, and bodily 

autonomy. For these reasons, this Court should uphold the findings of the Fourteenth Circuit 

Court of Appeals, striking down these statutes as unconstitutional. 
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