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QUESTIONS PRESENTED 

1. Under the doctrine of stare decisis, is this Court precluded from reexamining its decision 

in Casey when all the factors prove the necessity of protecting the fundamental right to 

abortion prior to viability? 

2. Under the undue burden standard established by Casey, does a statute impose an undue 

burden on a woman’s decision to have an abortion when a statute requires healthcare 

facilities to dispose of fetal remains in the same manner as other human remains, creating 

a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus? 
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RELEVANT PROVISIONS AND STATUTES 

 

U.S. Const. amend. XIV, § 1 provides: 

 

All persons born or naturalized in the United States, and subject to the jurisdiction 

thereof, are citizens of the United States and of the state wherein they reside. No 

state shall make or enforce any law which shall abridge the privileges or immunities 

of citizens of the United States; nor shall any state deprive any person of life, 

liberty, or property, without due process of law; nor deny to any person within its 

jurisdiction the equal protection of the laws. 

 

18 U.S.C. § 1841(a) (2004) provides: 

 

(1) Whoever engages in conduct that violates any of the provisions of law listed in 

subsection (b) and thereby causes the death of, or bodily injury (as defined in 

section 1365 [18 USCS § 1365]) to, a child, who is in utero at the time the conduct 

takes place, is guilty of a separate offense under this section. 

(2)  

(A) Except as otherwise provided in this paragraph, the punishment for that 

separate offense is the same as the punishment provided under Federal law 

for that conduct had that injury or death occurred to the unborn child’s 

mother. 

(B) An offense under this section does not require proof that— 

(i) the person engaging in the conduct had knowledge or should 

have had knowledge that the victim of the underlying offense was 

pregnant; or 

(ii) the defendant intended to cause the death of, or bodily injury to, 

the unborn child. 

(C) If the person engaging in the conduct thereby intentionally kills or 

attempts to kill the unborn child, that person shall instead of being punished 

under subparagraph (A), be punished as provided under sections 1111, 

1112, and 1113 of this title [18 USCS § § 1111, 1112, and 1113] for 

intentionally killing or attempting to kill a human being. 

(D) Notwithstanding any other provision of law, the death penalty shall not 

be imposed for an offense under this section. 

 

STATEMENT OF THE CASE  

I. Statement of Facts 

As the only healthcare provider licensed to perform abortions in the state of Greene 

(“Greene”), Greene Women’s Health Clinic, LLC, and Dr. Elon Sternberger (“the Respondents”) 

provide vital healthcare to Greene’s citizens. R. at 4. Most of the abortions in Greene occur during 
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the first ten weeks of pregnancy. R. at 3. However, surgical abortions are commonly available up 

until twenty-two weeks, a few weeks before viability. R. at 3. In January of 2020, Greene and its 

Attorney General, Floyd Lawson (“the Petitioners”), enacted House Bill 411 (“H.B. 411”) and 

House Bill 222 (“H.B. 222”), which placed a substantial burden on the Respondents and those 

seeking pre-viability abortions. R. at 4-5.  

In enacting H.B. 411, the Petitioners made it illegal for women to obtain an abortion after 

fifteen weeks gestation, but prior to viability. R. at 3-4. H.B. 411 also imposes substantial penalties, 

disciplinary sanctions, felony status, imprisonment, and civil liability for wrongful death upon the 

Respondents if they perform abortions after fifteen weeks. R. at 4. However, abortions after twenty 

weeks are already prohibited in Greene. R. at 9. Additionally, the Petitioners submitted evidence 

at trial that viability is medically impossible at fifteen weeks. R. at 8. Therefore, the Petitioners 

conceded that H.B. 411 bans abortion prior to viability. R. at 8-9.  

In enacting H.B. 222, the Petitioners placed an undue burden on both healthcare providers 

and women seeking abortions. R. at 5. The legislative history indicates that H.B. 222 is to promote 

Greene’s interests in medical ethics and the regulation of the medical profession by requiring the 

disposal of fetal remains in a method demonstrating respect for the life of the unborn. R. at 5. 

Additionally, H.B. 222 requires the Respondents to inform women of their right to determine 

whether to dispose of the fetal remains themselves or elect to have the Respondents bury or cremate 

the remains. R. at 5.  H.B. 222 eliminated the ability of the Respondents to dispose of fetal tissue 

alongside other surgical byproducts and changed the definition of infectious and pathological 

waste to no longer include aborted or miscarried fetuses. R. at 5-6. Furthermore, the Respondents 

must now obtain a burial transmit permit for each fetus and bury or cremate the fetal tissue 

individually. R. at 6. Under H.B. 222, the Respondents can also no longer contract with third 
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parties to incinerate the fetal tissue along with other surgical byproducts or incinerate multiple 

fetuses at once. R. at 6.   

II. Procedural History  

The Respondents challenged both H.B. 411 and H.B. 222, seeking declaratory and 

injunctive relief. R. at 6. The district court granted the Respondent’s motion for summary judgment 

on both challenges. R. at 6. Regarding H.B. 411, the district court concluded that before viability, 

Greene’s interests in potential life cannot justify an abortion ban. R. at 6.  Regarding H.B. 222, the 

district court entered a permanent injunction declaring the fetal disposition provisions 

unconstitutional under the Due Process Clause. R. at 6. The Petitioners appealed to the United 

States Court of Appeals for the Fourteenth Circuit. R. at 6.  

The Fourteenth Circuit affirmed, holding that Greene’s statutes banning abortion and 

regulating the disposition of fetal remains violate the Due Process Clause of the United States 

Constitution. R. at 14. The Petitioners then appealed to this Court, the Supreme Court of the United 

States of America. R. at 21. This Court granted certiorari to address (1) whether all pre-viability 

prohibitions on elective abortions are unconstitutional and (2) whether a state statute requiring 

healthcare facilities to dispose of embryonic and fetal remains in the same manner as other human 

remains imposes an undue burden on a woman’s decision to have an abortion. R. at 21.  

SUMMARY OF THE ARGUMENT 

This Court should affirm the Fourteenth Circuit’s decision because stare decisis 

precludes any reexamination of Casey, and, therefore, H.B. 411 is an unconstitutional ban on 

pre-viability abortion. For the past fifty years, this Court has considered legitimate state interests 

time and time again, and it has proven its ability to strike a balance between those interests and the 

fundamental rights to personal liberty and bodily autonomy. In Casey, this Court held that stare 
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decisis precluded a reexamination of Roe and reaffirmed Roe’s central holding; prior to viability, 

a state cannot prohibit abortion. In applying the stare decisis factors here, this Court should reach 

the same decision that it did in 1992: Roe’s definition of liberty was well-reasoned and elaborated 

with great care. Furthermore, this Court’s well-established precedent is clear: state prohibitions on 

pre-viability abortions are unconstitutional. The Fourteenth Circuit correctly applied this Court’s 

controlling precedent and invalidated H.B. 411 as an unconstitutional ban on pre-viability abortion 

under Casey. Therefore, horizontal stare decisis precludes any reexamination of Casey and 

requires this Court to affirm the Fourteenth Circuit. 

This Court should affirm the Fourteenth Circuit’s decision because H.B. 222 imposes 

an undue burden on a woman’s access to abortion. This Court has established a two-prong test 

under the undue burden standard for evaluating whether a challenged abortion legislation is 

constitutional. Under the purpose prong, this Court analyzes whether there is a legitimate state 

interest and whether it is rationally related to the legislation as written. Under the effect prong, this 

Court examines whether the legislation creates a substantial obstacle to women seeking abortions. 

If the legislation poses an undue burden on a woman’s access to abortion, the legislation is 

unconstitutional.  

  First, under the purpose prong, H.B. 222 does not survive rational basis review because 

demonstrating respect for the life of the unborn is not a legitimate state interest nor is it rationally 

related to H.B. 222. Greene’s interest in the disposal of fetal remains in a “method demonstrating 

respect for the life of the unborn” is not a legitimate state interest because it advocates for a 

recognition that aborted fetuses are persons, and a fetus is not a person for purposes of the 

Fourteenth Amendment. This Court has already determined the judiciary’s role to define 

personhood. Even if this Court rules respect for the life of the unborn is a legitimate state interest, 
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H.B. 222 does not serve that purpose as written because it only controls clinics and not the remains 

themselves. H.B. 222 only dictates the manner health care providers must dispose of tissue 

remains. It does not dictate how women dispose of the tissue on their own. The wording in H.B. 

222 allows a woman the right to dispose of the remains herself. The state has no way of knowing 

whether a woman who chooses to dispose of the remains herself disposes of the tissue in a way 

that is respectful to the unborn. Even if the statute is rationally related to a legitimate state interest, 

the statute is impermissibly vague and violation of the Equal Protection Clause.   

Second, under the effect prong, even if this Court finds the statute is rationally related to a 

legitimate state interest, this Court should strike down the statute because it creates substantial 

obstacles in the path of a woman seeking an abortion of a nonviable fetus. This Court defined the 

undue burden standard in Casey, stating that a statute is unconstitutional when it furthers a valid 

state interest but creates a substantial obstacle for a woman seeking an abortion. H.B. 222 is 

unconstitutional under the undue burden standard, whether this Court only applies the substantial 

obstacle test from Casey or applies the additional benefits and burdens balancing test from 

Hellerstedt I. This Court should adopt Hellerstedt II’s holding that fetal remains disposition 

statutes create substantial obstacles for women seeking abortions due to lack of vendor availability 

and impermissible psychological burdens. H.B. 222 creates a substantial obstacle to a woman's 

access to abortion, because the high financial and administrative hurdles associated with the statute 

will lead to mass clinic closures. H.B. 222 creates an impermissible psychological burden on 

women seeking an abortion or facing a miscarriage by causing women grief and shame. Because 

H.B. 222 fails both the purpose and effect prongs, the statute is invalid.  
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ARGUMENT 

 The ability to seek an abortion safely and legally prior to the viability of a fetus without undue 

interference from the State is both an individual constitutional right and a legitimate public health 

concern. However, through the adoption of H.B. 411 and H.B. 222, the Petitioners have placed an 

undue burden on women seeking pre-viability abortions by attempting to contravene settled 

constitutional law. H.B. 411 prohibits abortion after the fifteen-week mark, in direct violation of 

this Court’s holding in Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833 

(1992); while H.B. 222 places an undue burden on a woman’s access to safe, legal abortion. Id. 

Therefore, both H.B. 411 and H.B. 222 are unconstitutional under this Court’s well-established 

precedent.  

I. THIS COURT SHOULD AFFIRM THE FOURTEENTH CIRCUIT’S 

DECISION BECAUSE STARE DECISIS PRECLUDES ANY 

REEXAMINATION OF CASEY, AND, THEREFORE, H.B. 411 IS AN 

UNCONSTITUTIONAL BAN ON PRE-VIABILITY ABORTION.  

 

The salient issue here is not whether H.B. 411 is a ban or a regulation, nor is it its 

constitutionality under Casey. The question before this Court on certiorari – whether all 

prohibitions on pre-viability abortions are unconstitutional – presupposes that H.B. 411 is a ban. 

And, therefore, because H.B. 411 is a pre-viability abortion ban, it is unconstitutional under this 

Court’s well-established precedent. Rather, this Court has an opportunity to reexamine its decision 

in Casey. However, stare decisis precludes this Court from doing so. Therefore, this Court should 

affirm the Fourteenth Circuit’s decision for the following two reasons: (1) the doctrine of stare 

decisis precludes any reexamination of Casey; and (2) the Fourteenth Circuit correctly held that 

H.B. 411 is an unconstitutional ban on pre-viability abortion.  
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A. The doctrine of stare decisis precludes any reexamination of Casey. 

 

This Court has clearly stated that a decision to overrule precedent must be based on some 

special justification, not mere disagreement with a prior decision. Gamble v. United States, 139 S. 

Ct. 1960, 1969 (2019). While this Court evaluated its decision in Roe v. Wade with only four of 

the stare decisis factors, traditionally there are six: whether (1) the precedent is settled; (2) the 

precedent is wrongly decided; (3) the precedent is unworkable; (4) factual changes have eroded 

the original precedent; (5) legal changes have eroded the original precedent; and (6) reliance 

interests in the original precedent are substantial. See Brandon J. Murrill, Cong. Rsch. Serv., 

R45319, The Supreme Court’s Overruling of Constitutional Precedent, 11-12 (2018). In Casey, 

this Court held that stare decisis precluded a reexamination of Roe. Casey, 505 U.S. at 870; see 

also Roe v. Wade, 410 U.S. 113 (1973). In applying the stare decisis factors here, this Court should 

reach the same decision that it did in 1992: Roe’s definition of liberty was well-reasoned and 

“elaborated with great care.” Casey, 505 U.S. at 871. 

1. This Court’s precedent is settled. 

While this Court’s decisions in Roe and Casey are often at the forefront of an abortion ban 

analysis, this Court has repeatedly reaffirmed Roe and consistently held that state interests cannot 

justify a pre-viability abortion ban or pose an undue burden on women seeking an abortion prior 

to viability. Roe’s holding expanded almost immediately in Doe v. Bolton, 410 U.S. 179 (1973); 

another case decided the same day. In Bolton, this Court held that a state could not limit a woman's 

right to an abortion if sought for maternal health reasons. Id. (defining maternal health as “all 

factors – physical, emotional, psychological, familial, and the woman's age – relevant to the well-

being of the patient”).  
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Furthermore, this Court has consistently invalidated state statutes prohibiting abortions by 

saline injection, requiring married women to obtain the consent of their husbands, requiring minors 

to obtain the consent of their parents without the availability of judicial bypass, requiring abortions 

to be performed only in hospitals after the first trimester, requiring fetal remains to be disposed of 

in a specific manner, requiring doctors to test for fetal viability before aborting a fetus of twenty 

weeks’ gestation or older, and requiring informed consent on fetal development, abortion 

alternatives, and the medical risks of abortion. See Planned Parenthood v. Danforth, 428 U.S. 52 

(1976); City of Akron v. Akron Ctr. for Reprod. Health, Inc., 462 U.S. 416 (1983); Gluch v. 

American College of Obstetricians and Gynecologists, 476 U.S. 747 (1985); Webster, v. 

Reproductive Health Services, 492 U.S. 490 (1989); Sternberg v. Carhart, 530 U.S. 914 (2000); 

Gonzales v. Carhart, 550 U.S. 124 (2007). 

This Court also rejected a state statute requiring doctors to protect the life of a fetus that 

“may be viable” both during and after an abortion, reasoning that only the doctor performing the 

abortion is competent to determine viability, not a state, its courts, or its legislature. Colautti v. 

Franklin, 439 U.S. 379 (1979). Furthermore, in Gonzales, this Court once again reaffirmed Roe, 

holding that prior to viability, a state may not prohibit women from seeking an abortion. Gonzales, 

550 U.S. at 146. As recently as 2016, this Court reiterated Roe’s core principles, holding that a 

state may not ban abortions prior to viability and may only enact regulations if such regulations 

do not pose an undue burden on women seeking an abortion prior to viability. Whole Women’s 

Health v. Hellerstedt, 136 S. Ct. 2292 (2016) (“Hellerstedt I”). 

Here, while these cases involve a multitude of different regulations and prohibitions on 

both abortions and abortion procedures, each one reinforces the fundamental right of a pregnant 

woman to make her own choices regarding her destiny without undue interference from the state. 
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Yet, the Petitioners ask this Court to re-evaluate its decision in Casey and uphold its ban on pre-

viability abortions without any regard to this Court’s well-established jurisprudence. But this 

Court’s power lies in its legitimacy, which is reliant on both its capacity to make legally sound 

decisions when presented with “intensely divisive controversy” and its ability to aptly evaluate 

those decisions if challenged in the future. Casey, 505 U.S. at 864. Therefore, this Court’s 

precedent is settled, and Casey is consistent with almost five decades of decisions.  

2. Casey was not wrongly decided. 

Whether this Court would have decided Casey in the same way now as if it were 

“addressing the issue in the first instance” is of no relevance. Dickerson v. United States, 530 U.S. 

428, 443 (2000). This Court correctly identified the underlying constitutional issue in Casey – 

whether states can “resolve the[] philosophical questions in such a definitive way that a woman 

lacks all choice in the matter” – and logically concluded that a state cannot force a woman to 

endure pregnancy for nine months and experience the pain of labor and delivery against her will. 

Id. The Respondents acknowledge that both men and women of “good conscience” can disagree 

on the moral and spiritual implications of abortion, but this Court’s obligation is to “define the 

liberty of all” not mandate its own personal moral code. Casey, 505 U.S. at 850. Furthermore, in 

Casey, this Court determined that while conventional constitutional doctrine suggests that the 

government can adopt a specific position on issues where reasonable people disagree, it does not 

apply in situations in which choosing one position over another would interfere with a fundamental 

right. Casey, 505 U.S. at 851. A fundamental right such as the right of an “individual, married or 

single, to be free from unwarranted governmental intrusion into matters so fundamentally affecting 

a person as the decisions whether to bear or beget a child.” Eisenstadt v. Baird, 405 U.S. 438 

(1972). Therefore, Casey was not wrongly decided.  
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3. The viability standard is workable.  

The viability line is a clear standard that protects the fundamental right of women to retain 

ultimate control over their own destiny and bodily autonomy. Casey, 505 U.S. at 869. In Casey, 

this Court reaffirmed Roe’s definition of the viability line, placing it as the time at which there is 

a “realistic possibility of maintaining and nourishing a life outside the womb, so that the 

independent existence of the second life can in reason and all fairness be the object of state 

protection that now overrides the rights of the woman.” Id. at 870. Furthermore, the viability line 

is far from being arbitrary, unsatisfactory, or a “moving target” as Greene argues. Rather, the 

viability line has proven to be more than “workable,” as it represents a “simple limitation beyond 

which a state law is unenforceable.” Id. at 855. In fact, every circuit court that has considered a 

pre-viability ban on abortion has recognized Casey as the controlling standard and has applied it 

with ease.  

In the most recent case on this issue, the Fifth Circuit invalidated Mississippi’s fifteen-

week abortion ban because it was clearly before the viability line. See Jackson Women’s Health 

Org. v. Dobbs, 945 F.3d 265 (5th Cir. 2019) cert. granted, 209 L.Ed.2d 748 (U.S. 2021). In Dobbs, 

the Fifth Circuit found Mississippi’s fifteen-week abortion ban to be unconstitutional because it 

placed an “insurmountable, not merely substantial” burden on a large fraction of women seeking 

abortions prior to viability. Id. at 276. The court determined that pre-viability abortion bans are 

facially unconstitutional because they directly conflict with this Court’s holding in Casey. Id. at 

276-77. See also Jackson Women’s Health Org. v. Currier, 760 F.3d 448 (5th Cir. 2014); 

Sojourner T v. Edwards, 974 F.2d 27 (5th Cir. 1992); Causeway Med. Suite v. Foster, 43 F. Supp. 

2d 604 (5th Cir. 1999); Margaret v. Edwards, 794 F.2d 994 (5th Cir. 1986).  
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Additionally, the Eighth Circuit in MKB Mgmt. Corp. v. Stenehjem, 795 F.3d 768, 773 (8th 

Cir. 2015) invalidated six and twelve-week abortion bans, finding that it is an undisputed fact that 

pre-viability abortion bans are unconstitutional. See also Edwards v. Beck, 786 F.3d 1113, 1117 

(8th Cir. 2015). Furthermore, in Isaacson v. Horne, 716 F.3d 1213, 1225 (9th Cir. 2013) the Ninth 

Circuit invalidated the state of Arizona’s twenty-week ban with limited exceptions because it 

prohibited some women from obtaining an abortion prior to viability. The Ninth Circuit 

determined that the ban was unconstitutional under this Court’s “long line of invariant precedent” 

because it deprived some women of their fundamental right to an abortion prior to viability. Id. at 

1217. See also McCormack v. Herzog, 788 F.3d 1017, 1029 (9th Cir. 2015); Guam Soc’y of 

Obstetricians & Gynecologists v. Ada, 962 F.2d 1366, 1368-69 (9th Cir. 1992). Likewise, the 

Tenth Circuit has invalidated statutes banning abortion after six weeks, twenty weeks, and twenty-

two weeks, holding each to be unconstitutional because they defined viability as occurring at an 

earlier point in time despite this Court placing the viability line between twenty-three and twenty-

four weeks. See Jane L. v. Bangerter, 102 F.3d 1112, 1115 (10th Cir. 1996). Therefore, the 

viability line is workable. 

4. There are no changes of law or fact that undermine the viability standard. 

At its very core, the viability line protects women from the state forcing them to sacrifice 

their physical, mental, and emotional health in order to carry a fetus to term. Casey, 505 U.S. at 

846, 852. When this Court established the viability line, it determined that it could not be fixed to 

a particular point in gestation because “viability [is] a matter of medical judgment, skill, and 

technical ability.” Roe, 410 U.S. at 118. Therefore, the validity of the viability line has not changed 

over the past fifty years – even with advancements in medicine and technology – because viability 

is dependent on medicine and technology. Casey, 505 U.S. at 861. This Court was well aware of 
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ongoing medical advances in Casey, and it determined that nothing “ha[s] rendered viability more 

or less appropriate as the point at which the balance of interest tips.” Id. at 860-61 (“the divergences 

from the factual premises of 1973 have no bearing on the validity of Roe’s central holding”). This 

determination is still credible today.  

In fact, in the decades since Roe and Casey, subsequent constitutional decisions have only 

increased the “scope of recognized protection accorded to the liberty relating to. . . decisions about 

whether or not to beget or bear a child.” Casey, 505 U.S. at 857. As previously established, this 

Court has continued to reinforce the central holding of Roe and Casey for nearly fifty years. See 

Washington v. Glucksberg, 521 U.S. 702, 720 (1997); Hellerstedt I, 136 S. Ct. at 2320; Gonzales, 

550 U.S. at 146; Sternberg, 530 U.S. at 921.  

Furthermore, the viability line has remained static – at twenty-three to twenty-four weeks 

– despite recent factual developments. See Casey, 505 U.S. at 860. While American women have 

begun to pursue both “career success and a rich family life,” their ability to do so has developed 

against the backdrop of Roe’s protection. See Danielle H. Sandler & Nichole Szembrot, U.S. 

Census Bureau, Cost of Motherhood on Women’s Temporary Drop in Earnings (June 16, 2020). 

Additionally, a woman’s control over her reproductivity still continues to affect her social, 

economic, and personal trajectory. Id. Likewise, while the access to and reliability of 

contraceptives have increased over the decades, neither advancement is universal. See Aparna 

Sundaram et al., Contraceptive Failure in the United States: Estimates from the 2006-2010 

National Survey of Family Growth, 49 Persp. on Sexual & Reprod. Health 7, 9, 13 (Mar. 2017). 

For instance, in cases of abuse, rape, or incest, the use of contraception is often outside of the 

woman’s control. Id. at 7. Moreover, the viability line accounts for advances in medicine and 

science, such as the increase of knowledge regarding fetal pain; Casey recognized legitimate state 
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interests in protecting fetal life, whenever that “life” begins. Casey, 505 U.S. at 871-76. Therefore, 

there are no changes in law or fact that undermine the viability standard.  

5. The American people have come to rely on the availability of abortion prior to 

viability.  

 

Women have had the right to safe and legal abortion for close to fifty years; this right is 

now an essential part of the fabric of this country and should not be up for debate. In Casey, this 

Court acknowledged that for nearly two decades, the American society had, in reliance on this 

Court’s decision in Roe, “organized intimate relationships and made choices that define their views 

of themselves and their places in society.” Casey, 505 U.S. at 856-60. Three decades later, that 

reliance has solidified even further, as now all women of childbearing age have grown up relying 

on their ability to “participate equally in the economic and social life of the Nation” because of 

their right to control the number of children they bear and when they bear them. Id. at 856. To 

redefine this fundamental liberty now, after nearly fifty-years of precedent from both this Court 

and multiple circuits, would cause immense disruption and profound confusion; something Justice 

Anthony Kennedy warned against in Casey. Id. (“liberty finds no refuge in a jurisprudence of 

doubt”). Furthermore, it would undermine the right to “determine [one’s] life’s course, and thus 

enjoy equal citizenship stature.” Gonzales, 550 U.S. at 172.  

Additionally, in Casey, this Court recognized that overruling Roe would cost a “terrible 

price.” Casey, 505 U.S. at 864. Here, overturning Casey would also cost a terrible price. This Court 

knew that its decisions in Roe and Casey would prompt “inevitable efforts to overturn [them] and 

to thwart [their] implementation,” and yet it concluded that given such efforts, overruling Roe and 

Casey in the absence of “the most compelling reason” would subvert its legitimacy. Id. Here, 

nothing in the past thirty years has diminished this Court’s warning in Casey; in fact, the costs 
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have only grown, as millions of women rely on the right to seek an abortion prior to viability. Id. 

at 867. Therefore, stare decisis precludes this Court from reexamining Casey.  

B. H.B. 411 is unconstitutional because it is a ban on pre-viability abortion, not a 

mere regulation on timeframe and Greene’s interests in potential life are 

insufficient to support its adoption of H.B. 411. 

 

This Court has consistently held that state interests in potential life are not sufficient to 

outweigh the fundamental right to pre-viability abortion. See Roe, 410 U.S. 113; Casey, 505 U.S. 

833. Therefore, the Fourteenth Circuit correctly adhered to vertical stare decisis and invalidated 

H.B. 411.  

1. H.B. 411 is a ban on pre-viability abortion, not a mere regulation on timeframe.  

This Court correctly characterized H.B. 411 as a ban. However, the Petitioners argue that H.B. 

411 is a regulation, and, therefore, Greene’s interests should have been considered by the lower 

courts. See Hellerstedt I, 136 S. Ct. at 2309. In Hellerstedt I, this Court established that a state may 

impose pre-viability regulations on abortion procedures, if such regulations do not pose an undue 

burden on women seeking elective abortions. Id. This undue burden test requires courts to weigh 

the state’s interest in regulating pre-viability abortion against the burden it places on women 

seeking those abortions. However, if H.B 411 is a ban as this Court has presumed, it is 

unconstitutional regardless of Greene’s interests in enacting it. Casey, 505 U.S. 835-36.    

As both the district court and the Fourteenth Circuit correctly noted, Greene has already 

banned all abortions after twenty weeks through a separate statute, indicating that any abortion 

before twenty weeks is a pre-viability abortion. R. at 9. Furthermore, Petitioners concede that a 

fetus cannot survive outside of the womb at fifteen weeks old, and it cannot present any evidence 

of viability at fifteen weeks. R. at 8-9. Based on these concessions, the Fourteenth Circuit correctly 

affirmed the district court’s conclusion that House Bill 411 is a ban; it unquestionably is a ban and, 
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therefore, is unconstitutional. Nonetheless, the Petitioners argue that since the number of abortions 

performed by the Respondents after sixteen weeks is low, H.B. 411 is not banning pre-viability 

abortions, it is merely decreasing the timeframe in which a woman can seek an abortion by one 

week. R. at 5. However, the absence of abortions after fifteen weeks but before viability is not the 

standard by which Greene can “regulate” pre-viability abortions. Rather, the standard is the 

viability line. See Roe, 410 U.S. 113.  

The Petitioners further argue that Gonzales established the possibility for a state’s interest 

in potential life to sufficiently justify a regulation on pre-viability abortions. However, the question 

before this Court in Gonzales was not the validity of a ban on pre-viability abortion, it was whether 

the state could regulate the methods of abortion. Gonzales, 550 U.S. at 146-47. Therefore, this 

Court’s holding in Gonzales has not created an avenue for states to determine whether a woman 

can obtain an abortion prior to viability. The regulation at issue in Gonzales merely determined 

how an abortion could be performed, not whether one could be obtained. This Court’s holding in 

Gonzales is clear; while Greene may “use its voice and its regulatory authority to show its profound 

respect for the life within the woman,” its actions cannot “strike at the right itself.” Gonzales, 550 

U.S. at 157-58 (quoting Casey, 505 U.S. at 874). Yet here, under H.B. 411, women are now unable 

to seek an abortion during the period between the fifteen-week mark and the viability of the fetus. 

R. at 4. Therefore, H.B. 411 exceeds Greene’s constitutional regulatory authority. 

Furthermore, this Court and many circuit courts have rejected the Petitioner’s argument 

that H.B. 411 merely limits the timeframe during which a woman can decide to terminate a pre-

viability abortion. This Court has explicitly rejected state efforts to limit the right to abortion prior 

to viability, holding that, “the availability of abortions earlier in pregnancy does not. . . alter the 

nature of the burden that [the twenty-week LMP ban] imposes on a woman once her pregnancy is 
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at or after twenty weeks but prior to viability.” Colautti, 439 U.S. at 389. Likewise, H.B. 411’s 

limited exceptions (in the event of a medical emergency or severe fetal deformity) do not transform 

it from a ban on pre-viability abortion into a mere regulation on timeframe. See Isaacson, 716 F.3d 

1227. This Court established in Casey that the existence of exceptions for particular circumstances 

does not permit a state to prohibit any woman from seeking an abortion prior to viability. Casey, 

505 U.S. at 879. 

Here, because H.B. 411’s exceptions do not cover all women seeking an abortion after 

fifteen weeks but prior to viability, it acts as a “complete bar to the rights of some women who 

choose to terminate their pregnancies before the fetus is viable.” Isaacson, 716 F.3d at 1228. 

Additionally, the Petitioners’ assertion that H.B. 411 only affects a small number of women is of 

no relevance to its constitutionality. See id. This Court’s precedent is clear: Greene cannot prohibit 

any woman from obtaining a pre-viability abortion. Casey, 505 U.S. at 879. Therefore, H.B. 411 

is an unconstitutional ban on pre-viability abortions.  

2. Greene’s interests in potential life are insufficient to support its adoption of 

H.B. 411.  

 

A state may have legitimate interests from the outset of a pregnancy – including potential 

life, medical ethics, and maternal health – but those interests are not strong enough to support a 

prohibition on pre-viability abortion. Casey, 505 U.S. at 846. In Casey, this Court reaffirmed Roe’s 

central holding, and further established that a state cannot force women to adopt “its own vision 

of the woman’s role, however dominant that vision has been in the course of our history and 

culture.” Casey, 505 U.S. at 852. Rather, the Constitution guarantees each woman the right to 

control her own destiny based on her own “conception of her spiritual imperatives and her place 

in society.” Id.  



 

 

17 

 

Here, Greene cannot differentiate H.B. 411 from other states’ pre-viability bans that this 

Court has invalidated. The fact that H.B. 411 bans abortions after fifteen weeks rather than at a 

different pre-viability point is of no relevance to its constitutionality. Under this Court’s well-

established precedent, Greene’s interests are not strong enough to support a statute that diminishes 

the fundamental right to pre-viability abortion by setting a fixed date in time in which it can 

override the ultimate decision to terminate a pregnancy. See Colautti, 439 U.S. at 389. 

Furthermore, this Court has explicitly stated that “it is not the proper function of the 

legislature or the courts to place viability, which essentially is a medical concept, at a specific point 

in the gestation period.” Colautti, 439 U.S. at 388 (quoting Danforth, 428 U.S. at 64). Again, the 

Petitioners concede that a fetus cannot survive outside of the womb at fifteen weeks old, and they 

cannot present any evidence of viability at fifteen weeks. R. at 4. Thus, Greene cannot circumvent 

the viability standard and create its own timeframe in which a woman can seek an abortion prior 

to viability. This Court has continued to uphold the viability standard because it is a clear line that 

ensures a women’s right to “retain the ultimate control over her destiny and her body.” Id. at 869. 

Here, H.B. 411 extinguishes the fundamental right to make critical decisions regarding bodily 

autonomy by forcing women to alter their futures and carry to term if they have not made this 

decision prior to the fifteen-week mark.  This Court described the right to pre-viability abortion as 

the most central principle of Roe and established its protected status under the fundamental right 

to privacy. Casey, 505 U.S. at 871. Therefore, this Court should invoke the doctrine of stare decisis 

and affirm the Fourteenth Circuit. 
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II. THIS COURT SHOULD AFFIRM THE FOURTEENTH CIRCUIT’S 

DECISION BECAUSE H.B. 222 IMPOSES AN UNDUE BURDEN ON A 

WOMAN’S ACCESS TO ABORTION. 

 

Greene’s fetal remains statute is not rationally related to any legitimate state interest and 

creates unconstitutional obstacles to a woman’s right to safe, legal abortion under the undue burden 

standard. There are two prongs of the undue burden standard: (1) the purpose prong; and (2) the 

effect prong. Planned Parenthood of Greater Texas Surgical Health Servs. v. Abbott, 951 F. Supp. 

2d 891 (W.D. Tex. 2013). First, under the purpose prong, a court analyzes a regulation under 

rational-basis review to determine whether the state has a legitimate governmental interest and if 

the regulation is rationally related to that interest. Id. at 898. Second, under the effect prong, a 

court examines whether the legislation creates a substantial obstacle in the path of a woman 

seeking an abortion of a nonviable fetus. Id. at 899. If a regulation has either an impermissible 

purpose or impermissible effect, the regulation is invalid. Id.  

A. Under the purpose prong of the undue burden standard, H.B. 222 does not survive 

rational basis review because the State's interest in "demonstrating respect for the 

life of the unborn" is not a legitimate state interest and is not rationally related to 

the H.B. 222 as written. 

 

H.B. 222 regulating the disposition of fetal tissue violates substantive due process and is 

not rationally related to any legitimate interest, despite this Court’s decision in Box. Under rational 

basis review, a state must only show that the regulation is rationally related to a legitimate 

government interest. Hayden ex rel. A.H. v. Greensburg Cmty. Sch. Corp., 743 F.3d 569, 576 (7th 

Cir. 2014). Rational basis review is deferential to the state, and the plaintiff bears a heavy burden 

to show that a statute violates substantive due process. Id. at 575. 

The Respondents have met this burden by showing H.B. 222 is not rationally related to any 

legitimate government interest. This Court has a history of invalidating legislation that results in 

arbitrary deprivations of liberty by the government. Glucksberg, 521 U.S. at 728. Greene’s interest 
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in “demonstrating respect for the life of the unborn” results in an arbitrary deprivation of liberty 

because the interest is not rationally related to the H.B. 222 as currently written and instead serves 

to restrict a woman’s access to abortion.   

1. Greene’s interest in “demonstrating respect for the life of the unborn” is not a 

legitimate state interest, because it advocates for an unconstitutional 

recognition that aborted fetuses are persons. 

 

A state interest that advocates for recognizing aborted fetuses as persons is unconstitutional 

because this Court has concluded that the word “person” as used in the Fourteenth Amendment 

does not include the unborn. Roe, 410 U.S. at 158.  In Planned Parenthood of Indiana and 

Kentucky, Inc. v. Commissioner of the Indiana State Department of Health (PPINK), 888 F.3d 

300, 307 (7th Cir. 2018), the Seventh Circuit held the part of the House Enrolled Act No. 1337 

(HEA 1337) that dealt with disposal of fetal remains violated due process and equal protection 

principles. In that case, the court stated no fundamental right was at stake and therefore applied 

rational basis review, which only required the provisions be rationally related to legitimate 

interests. Id.  The state’s interest was requiring the rules for the disposition of fetal remains to be 

the same as the disposition of human remains. Id. at 308. The Seventh Circuit stated the state’s 

interest in the humane and dignified disposal of human remains was not legitimate because it 

required a recognition that “aborted fetuses are human beings, distinct from other surgical 

byproducts, such as tissue or organs,” and the law does not recognize the unborn as persons. Id.  

  In Box v. Planned Parenthood of Indiana and Kentucky, Inc., 139 S. Ct. 1780, 1782 (2019), 

this Court found the state’s interest in the humane and dignified disposal of human remains is 

legitimate. However, the Court clarified the respondents never argued that Indiana’s law created 

an undue burden on a woman’s right to abortion. Id. at 1782. It is important to note that Box was 
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an unsigned ruling where the Court had a 5-4 conservative majority, and both Justices Ginsburg 

and Sotomayer disagreed with the decision to reinstate the fetal remains provision. Id. at 1794.  

In this case, Greene’s interest behind H.B. 222 also requires a recognition that a fetus 

is a person like the interest behind the HEA 1337. This Court should adopt the Seventh 

Circuit’s holding and reject the holding in Box. This Court should revisit the determination in 

Box, because classifying the “disposal of fetal remains in a method demonstrating respect for the 

life of the unborn” as a legitimate state interest sets a dangerous precedent for granting personhood 

rights to a fetus. That specific wording serves to create a recognition that fetal remains are human 

beings distinct from surgical byproducts. As a policy issue, this Court has already determined that 

it is not the judiciary’s role to define personhood when “those trained in the respective disciplines 

of medicine, philosophy, and theology are unable to arrive at any consensus.” Roe, 410 U.S. at 

159. If Box remains good law, this Court is allowing state legislature and judiciary to define 

a term this Court has already said is beyond its scope to define.  

i. The treatment of fetuses as persons in fetal homicide statutes and wrongful 

death statutes is not compelling in fetal remains statutes because those 

statutes deal with potential life, and there is no potential life at stake with 

fetal remains. 
 

Roe v. Wade recognized the interest in protecting potential life as an important and 

legitimate state interest. Id. at 154. This state interest has formed the basis for various fetal 

homicide statutes and wrongful death statutes. However, legislation regulating the burial and 

cremation of fetal remains do not fall under this interest, because the regulations apply after an 

abortion, when no potential life remains. For example, the Unborn Victims of Violence Act of 

2004, 18 U.S.C. § 184, penalizes conduct that results in the death of an unborn child. However, 

the statute relies on the premises that absent the conduct, the pregnancy would have continued, 

and the fetus would have later developed into a child.   
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Here, there is no potential life at stake. H.B. 222 addresses fetal remains, not a fetus that 

may become a child. Therefore, Greene’s argument for treatment of fetuses to match the treatment 

under the fetal homicide statutes and wrongful death statutes does not apply here.  

ii. State interests that focus on public health and safety regarding fetal remains 

disposition are legitimate, while state interests that merely focus on respect 

for the fetus are not legitimate. 

 

Statutes related to public health and safety are valid, unlike statutes related to granting 

personhood rights to fetuses. In Planned Parenthood of Minn. v. State of Minn., 910 F.2d 479 (8th 

Cir. 1990), the Eighth Circuit upheld Minn. Stat. § 145.1621 (1988), a Minnesota fetal disposition 

statute requiring the cremation or interment by burial of fetal remains. Id. at 481. The Minnesota 

statute's stated purpose was "to protect the public health and welfare by providing for the dignified 

and sanitary disposition of the remains of aborted or miscarried fetuses in a uniform manner," 

which the Eighth Circuit found to be legitimate. Id.  

Greene’s H.B. 222 is distinguishable from Minnesota’s statute in Planned Parenthood of 

Minn., because the statute in Minnesota focuses on the interest of the public while Greene’s statute 

focuses on the interest of the fetus. Here, Greene’s interest is “demonstrating respect for the life of 

the unborn,” which focuses on treating the fetus like a person, while in Planned Parenthood of 

Minn., the state’s interest focused on protecting the public. Public health and safety are legitimate 

state interests, while individual fetal personhood is not.  

2. Even if this Court rules that “demonstrating respect for the life of the unborn” 

is a legitimate state interest under Box, H.B. 222 does not serve that purpose as 

written because it only controls clinics and not the remains themselves.  

 

Because H.B. 222 allows a woman full liberty to dispose of the fetus without restriction, 

the law is not rationally related to the state’s interest in demonstrating respect for the life of the 

unborn. The Seventh Circuit addressed this exact issue in PPINK. The court in that case stated that 
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even if it were to conclude that the state’s interest in the humane dignified disposal of human 

remains was legitimate, it was not rationally related to the legislation since the provision in the 

HEA 1337 still allowed a woman the right to determine the final disposal of the remains. PPINK, 

888 F.3d at 309. This means a woman could take the remains and dispose of them in any manner 

that she wishes without restriction, when no other provision allows for people to dispose of human 

remains in any manner they wish. Id.  

Here, like HEA 1337, H.B. 222 only dictates the way health care providers must dispose 

of tissue remains. R. at 5. It does not dictate how women may dispose of the tissue on their own. 

R. at 5. The wording in H.B. 222 allows a woman the right to determine the final disposition of 

the aborted fetus and even the right to dispose of the remains herself. R. at 5. The state has no way 

of knowing whether a woman disposes of the tissue in a way that demonstrates respect for the life 

of the unborn. Under the statute as currently written, a clinic could even encourage women to 

dispose of the remains themselves for the clinic to bypass the purpose of this statue completely. If 

all women elect to handle disposal themselves and dispose of the remains in a way that is 

“disrespectful” to the life of the unborn, the statute no longer serves no purpose. For this statute to 

be rationally related to Greene’s purpose, it would also have to define how women could dispose 

of the tissue on their own or prevent women from disposing of the tissue themselves altogether. 

Otherwise, the absence of wording controlling the disposal of all remains just serves as a pretext 

for controlling clinics.  

3. Even if this Court rules H.B. 222 is rationally related to a legitimate state 

interest, this Court should find H.B. 222 unconstitutionally vague because the 

term “aborted fetus” in the statute is so indefinite as to allow arbitrary and 

discriminatory enforcement.  

 

A law is unconstitutionally vague if it (1) fails to provide those targeted by the statute a 

reasonable opportunity to know what conduct the statute prohibits, or (2) is so indefinite that it 
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allows arbitrary and discriminatory enforcement. Women's Med. Ctr. of Nw. Hous. v. Bell, 248 

F.3d 411, 421 (5th Cir. 2001). In City of Akron, section 1870.16 of the Akron ordinance required 

physicians performing abortions to ensure the disposal of fetal remains in a humane and sanitary 

matter. Akron, 462 U.S. at 416. Akron stated in its defense that its intent was to “preclude the 

mindless dumping of aborted fetuses on garbage piles.” Id. at 451. However, the Court said the 

word “humane” was impermissibly vague when there is criminal liability involved and suggested 

a possible intent to mandate decent burial of fetal remains. Id. Instead of severing the word humane 

from the statute, the Court affirmed the decision to invalidate the entire provision, because the 

Court wanted to emphasize it is the legislature’s job to enact more carefully drawn regulations, not 

a prosecutorial or judicial one. Id.  

 In this case, the legislative history behind H.B. 222 indicates legislators intended to promote 

the disposal of fetal remains in a method demonstrating respect for the life of the unborn, but the 

statute never fully clarifies what fetal remains includes. R. at 5. The statute states that a health care 

facility shall provide for the final disposition of the aborted fetus. R. at 5. Under previous Greene 

legislature, the definition of pathological included tissue, organs, body parts, blood, and body 

fluids. However, H.B. 222 changed the definitions of both infectious and pathological waste to not 

include an aborted fetus or a miscarried fetus, but the statute never clarifies what the term “aborted 

fetus” includes. It is unclear under the amended part of the statute whether the tissues, organs, 

body parts, and blood or body fluids inside the fetus are pathological waste now. The statute also 

does not clarify whether attached parts such as an umbilical cord, placenta, or gestational sac are 

part of an aborted fetus. For example, a provider may be responsible for collecting all the fluids 

associated with an abortion because under the statute, it is unclear whether fluids related to a fetus 

are pathological waste or part of the aborted fetus. The provider may face consequences if he does 
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not send the fluids in a vial along with the other remains for cremation or burial. This Court should 

find the statute unconstitutionally vague because the lack of clarity surrounding the term “aborted 

fetus” allows arbitrary and discriminatory enforcement. Following Akron, this Court should also 

invalidate the entire provision and force Greene to rewrite the statute in a way that clears up any 

vagueness about the term “aborted fetus.”  

4. H.B. 222 violates the Equal Protection Clause because the statute treats women 

who have abortions differently than women who experience miscarriages, 

singling out women who are similarly situated. 

 

The Equal Protection Clause of the Fourteenth Amendment commands that no State shall 

“deny to any person within its jurisdiction the equal protection of the laws.” U.S. Const. amend. 

XIV, § 1. This is a direction that “all persons similarly circumstanced shall be treated alike.” Plyler 

v. Doe, 457 U.S. 202, 216 (1982). In June Medical Services LLC v. Gee, 280 F. Supp. 3d 849, 855 

(M.D. La. 2017), a clinic that provided abortions brought action against Louisiana state officials 

challenging the constitutionality of recently enacted legislature, House Bill 815 (H.B. 815) that 

placed restrictions on abortion. H.B. 815 required physicians who performed abortions to ensure 

the disposition of remains by interment or cremation. Id. at 867. The clinic argued that H.B. 815 

stigmatized women seeking abortions because it treated women seeking abortions differently than 

women experiencing miscarriages and forced women seeking abortion to accept the state’s view 

of fetal personhood. Id. at 868. The clinic argued that the state could express its preference for 

childbirth over abortion, but it could not infringe “on the right to define one's own concept of 

existence, of meaning, of the universe, and of the mystery of human life.” Id. (quoting Casey, 505 

U.S. at 851).  The court allowed the clinic’s Equal Protection violation claim to go forward, 

because the clinic sufficiently pleaded that the statute singled their patients out from women who 

were similarly situated. Id. When a state law treats those who provide or receive abortions 
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differently than others similarly situated, challengers must show the Government regulation is not 

rationally related to a legitimate government interest to succeed on this type of Equal Protection 

Claim. See K.P. v. LeBlanc, 729 F.3d 427, 440 (5th Cir. 2013). 

Here, H.B. 222 is analogous to H.B. 815, because H.B. 222 treats women who have a 

miscarriage at home differently than it treats women who have an abortion at a clinic. Physicians 

must confront women having abortions at a clinic about the final disposition of the remains, while 

women who miscarry at home face no confrontations about the disposition of the remains. Women 

who have abortions at a clinic are subject to the views of Greene regarding fetal personhood and 

the options required by the legislature, while women who miscarry at home are not. Following the 

reasoning in Gee, this Court should hold H.B. 222 is an Equal Protection Clause violation because 

the statute is not rationally related to a legitimate government interest and abortion clinic patients 

are singled out from women who miscarry, even though they are similarly situated.  

B. Under the effect prong of the undue burden standard, even if there is a legitimate 

state interest that is rationally related to the legislation, provisions requiring burial 

or cremation of fetal remains create substantial obstacles in the path of a woman 

seeking an abortion of a nonviable fetus.  

 

Even if this Court finds that statutes requiring the burial or cremation of fetal remains 

serves a legitimate state interest in demonstrating respect for the life of the unborn under the 

purpose prong, the legislation will still fail constitutional muster under the effect prong. A statute 

is unconstitutional in violation of the Due Process Clause of the Fourteenth Amendment when a 

statute furthers a valid state interest but places a substantial obstacle in the path of a woman seeking 

an abortion of a nonviable fetus based on the undue burden standard. Casey, 505 U.S. at 876. In. 

Hellerstedt I, this Court added to the Casey framework by requiring the courts to consider the 

burdens a law imposes on abortion access together with the benefits those laws confer. 136 S. Ct. 

at 2309. The Court implemented this standard because it wanted to see real evidence of the effects 
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and benefits achieved from abortion legislation, rather than blindly accept the legislature’s 

assertions that the statutes promoted health. Ashley Collette, Concern or Calculation: An 

Examination of State Law Mandating the Burial or Cremation of A Fetus, 9 Wake Forest L. Rev. 

Online 1 (2019). However, since then Chief Justice Roberts in his plurality concurrence in June 

Medical Services L.L.C. v. Russo, argued for eliminating the benefits and burdens balancing test 

from Hellerstedt I and just focusing on the undue burden standard from Casey. June Medical, 140 

U.S. at 2136. The circuit courts vary on which approach is controlling under Marks since June 

Medical was a plurality opinion in which Chief Justice Roberts vote was necessary in the holding. 

Marks v. United States, 430 U.S. 188 (1977). Either way, if this Court adopts Chief Justice Roberts’ 

return to Casey’s original undue burden standard or if this Court also keeps the benefits and 

burdens balancing test from Hellerstedt I, fetal remains statutes are unconstitutional under either 

approach in violation of Due Process under the Fourteenth Amendment.  

1. H.B. 222 is unconstitutional under the undue burden standard, whether this 

Court only applies the substantial obstacle test from Casey or applies the 

additional benefits and burdens balancing test from Hellerstedt I.  

 

Under Casey, a statute violates the Due Process Clause of the Fourteenth Amendment when 

the statute furthers a valid state interest but places a substantial obstacle in the path of a woman 

seeking an abortion of a nonviable fetus. Casey, 505 U.S. at 877. Under Hellerstedt I, the undue 

burden standard requires a balancing test of the benefits and burdens of a challenged abortion 

legislation on top of the substantial obstacle test from Casey. 136 S.Ct. at 2309. Hellerstedt I 

presented two challenges of the constitutionality of Texas’s House Bill 2, including the admitting-

privileges requirement and the surgical-center requirement. Id. at 2300. The admitting privileges 

requirement mandated abortion physicians to have admitting privileges at a hospital within thirty 

miles of the abortion location to ensure quick access to a hospital in case of complications. Id. The 
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surgical center requirement mandated abortion clinics maintain the same minimum standards as 

ambulatory centers. Id. In evaluating the admitting privileges requirement, the Court found the 

provision had no health benefit because abortions are safe, and even when complications do arise, 

admitting privileges are not determinative of the quality of care a patient receives. Id. at 2315. This 

requirement did nothing to advance Texas’ interest in protecting women’s health. Id. This Court 

also focused on the fact that the admitting privilege requirement caused the number of clinics to 

drop in half. Id. at 2312. The Court was concerned that these closures would create obstacles such 

as “fewer doctors, longer waiting times, and increased crowding,” as well as longer travel distances 

for women. Id. at 2313. The Court concluded this combination created an undue burden on women. 

Id.  In evaluating the surgical center requirement, the Court again found the provision provided no 

benefit and was arbitrary since abortion was safer than other procedures which had less regulation. 

Id.  at 2315. Not only did the surgical center requirement confer no benefit, but the Court also 

found it would lead to high costs and closures for clinics, meaning women would have to “travel 

long distances to get abortions in crammed-to-capacity superfacilities.” Id. at 2318. The Court was 

concerned women would not get the same “kind of individualized attention, serious conversation, 

and emotional support” under these conditions and quality of care would decline. Id. In this case, 

the requirement would leave Texas with only seven facilities not equipped to meet heightened 

demand. Id. The Court held that when a regulation leads to mass clinic closures and lacks any 

medical benefit, the regulation creates an unconstitutional substantial obstacle to women’s path to 

safe, legal abortion. Id. 

Here, like the Texas House Bill 2, H.B. 222 lacks any medical benefit and will lead to mass 

clinic closures. H.B. 222 lacks any medical benefit to women, because the statute applies after an 

abortion is complete. There is also no benefit to the health and safety of society, as Greene already 
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has sanitary procedures in place for eliminating medical waste such as fetal tissue.  The statute will 

also lead to mass clinic closures, due to the high costs associated with burial and cremation of fetal 

remains. Even if the clinics had the financial means, the clinics will also not be able to comply 

with the requirements due lack of vendor availability. The mass closure of clinics in Greene will 

create substantial obstacles for women seeking abortions of nonviable fetuses.  

In June Medical, abortion clinics challenged the Louisiana Unsafe Abortion Protection Act 

(Act 620), which required doctors performing abortions to have admitting privileges at hospitals 

within 30 miles of where they perform abortions. 140 S. Ct. at 2112. Following precedent of a 

ruling on a nearly identical statute in Hellerstedt I, this Court struck down the act with a 5-4 margin. 

Id. at 2133. Chief Justice Roberts concurred in the judgment but not the plurality’s reasoning. Id. 

(Roberts, C.J., concurring). Justice Breyer, writing for the plurality, cited that Louisiana’s law 

posed substantial obstacles to women seeking an abortion, the law offered no significant health 

benefits, and the law imposed an undue burden on a woman’s constitutional right to an abortion. 

Id. at 2132. In his concurring opinion, Chief Justice Roberts argued that Casey’s undue burden 

standard did not intend to create a balancing test of the benefits and burdens of a legislation. Id. at 

2135 (Roberts, C.J., concurring). He stated this balancing test invites the mysterious weighing of 

unweighted factors and leads to a lack of equal treatment, predictability, and judicial courage. Id. 

He stated the standard should only analyze whether a regulation has the purpose or effect of placing 

a substantial obstacle or burden in the path of a woman seeking an abortion of a nonviable fetus, 

not whether benefits outweigh burdens. Id. His reasoning was there was no meaningful way to 

compare the state's interests in “protecting the potentiality of human life” and the health of the 

woman against the woman's liberty interest in defining her “own concept of existence, of meaning, 

of the universe, and of the mystery of human life,” much less weigh them in a balancing test. Id. 
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at 2136. He went on to say weighing costs and benefits of an abortion regulation was a job for 

legislature, not judiciaries. Id. Under the narrowest ground approach to applying Marks, Chief 

Justice Roberts' separate opinion is controlling because his vote was necessary in holding 

Louisiana’s regulation unconstitutional and he concurred in the judgment on the narrowest 

grounds. Marks, 430 U.S. at 193. So far, the Fifth Circuit, Sixth Circuit and the Eighth Circuit 

have treated Chief Justice Robert’s concurrence as controlling. See Whole Woman's Health v. 

Paxton, No. 17-51060, 2021 WL 3661318 (5th Cir. Aug. 18, 2021); EMW Women's Surgical 

Center P.S.C. v. Friedlander, 978 F.3d 418, 437 (6th Cir. 2020); Preterm-Cleveland v. McCloud, 

994 F.3d 512 (6th Cir. 2021); Hopkins v. Jegley, 968 F.3d 912 (8th Cir. 2020); Little Rock Family 

Planning Services v. Rutledge, 984 F.3d 682, 687 n.2 (8th Cir. 2021). However, the Seventh Circuit 

has continued to follow Hellerstedt I as binding precedent, since there has been no majority ruling 

by this Court. Planned Parenthood of Indiana & Kentucky, Inc. v. Box, 991 F.3d 740 (7th Cir. 

2021). 

Even if this Court follows Chief Justice Roberts’ concurrence in June Medical and only 

applies the undue burden standard from Casey, H.B. 222 is still unconstitutional because H.B. 222 

has the effect of placing substantial obstacles in the path of a woman seeking an abortion of a 

nonviable fetus. This Court does not have to weigh the asserted benefits of H.B. 222 against the 

burdens of the statute to find it imposes an undue burden on abortion access. The main example 

of an undue burden Chief Justice Robert discussed in his concurrence is legislation that leads to 

clinic closures, meaning fewer doctors, longer waiting times, and increasing crowding. June 

Medical, 140 S. Ct. at 2140. Here, H.B. 222 will lead to the same substantial obstacles of mass 

clinic closures under Hellerstedt I and therefore violates the undue burden standard.   
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2. This Court should adopt Hellerstedt II’s holding that fetal remains disposition 

statutes create substantial obstacles for women seeking abortions due to lack of 

vendor availability and impermissible psychological burdens.  

 

Four days after Hellerstedt I, Texas introduced amendments to Title 25 of the Texas 

Administrative Code §§ 1.132–1.136 that limited the disposal of fetal remains to interment, 

incineration followed by interment, or steam disinfection followed by interment. Woman's Health 

v. Hellerstedt, 231 F. Supp. 3d 218, 222 (W.D. Tex. 2017) (“Hellerstedt II”). Whole Woman’s 

Health once again filed suit seeking a temporary restraining order or, alternatively, a preliminary 

injunction citing the legislation placed burdens on women’s right to religious freedom and privacy, 

abortion providers, and the right to safe, legal abortion in case now known as Hellerstedt II. Id. at 

226. The court granted the preliminary injunction holding the regulations were vague as to the 

term “fetal tissue” in violation of due process and the regulations placed an undue burden on 

women’s right to abortion. Id. The court noted there would be substantial threat of irreparable 

harm, the legislation would create more harm than benefits, and the legislation was not in the best 

interest of the public. Id. at 233.  

The court evaluated the legislation under the effect and purpose prongs of the undue burden 

analysis. Id. at 227. The court stated that a government must assert a legitimate state interest, and 

Texas did not assert a legitimate state interest. Id. at 228. Texas Department of Health Services 

(DSHS) stated their interest was in affording “the level of protection and dignity to the unborn 

children as the state law affords to adults and children.” Id. at 229. DSHS claimed the legislation 

advanced a legitimate interest because precedent recognized “the state has a substantial interest in 

potential life.” The court noted the regulation relating to fetal remains did nothing to further this 

interest, because this regulation only came into play after an abortion or miscarriage already 

occurred when there is no potential life to protect. Id. The legislation also did not further the state’s 
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interest because it made an exception for women outside of a clinic, imposing no restriction on 

how women dispose of fetal tissue at home. Id. at 230.  DSHS did not offer any reason why the 

statute treated fetal tissue differently at home versus a clinic. Id. The court said because the statute 

did not regulate disposal of fetal tissue outside a clinic, this regulation was instead a pretext for 

restricting abortions and establishing the beginning of human life as conception. Id.  

Even if the state did have a legitimate interest, the court noted the statute created substantial 

obstacles in the path of women seeking an abortion amounting to an undue burden. Id. at 232. The 

court gave discussed two main burdens the legislation created. First, the regulations were going to 

cause significant logistical challenges for clinics in terms of “sorting procedure, storage, 

transportation, and ultimate disposal.” Id. at 230. Second, the regulations would cause grief and 

shame for women, preventing them from seeking care for abortions and miscarriages from a 

medical facility. Id. The court was concerned there would be difficulty getting vendors who were 

willing and suitable to dispose of the remains. Id. The state did not consider transportation costs, 

administrative costs, or vender availability and their estimate of the costs relied on assumptions 

and unsupported research. Id. at 222. The two vendors the state wanted to use did not have the 

proper permits for storing, transporting, or disposing of fetal remains Id. at 231. The first vendor, 

Carnes Funeral Home, had no experience with fetal remains. Id. The other vendor, Texas Catholic 

Conference of Bishops, was a religious organization and wanted to bury the remains in Catholic 

cemeteries, which raised questions of distressing patients with different religious views. Id. It was 

unclear whether the one anonymous vendor in the state that met the requirements would be willing 

to work with abortion providers and whether the vendor would be able to meet the demand of the 

entire state. Id. The court believed the almost nonexistent number of suitable vendors would make 

it almost impossible for abortion providers to be able to follow regulations. Id. at 232. The court 
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also focused on the fact that current medical waste disposal vendors have dropped abortion clinics 

due to harassment by anti-abortion activists. Id. at 231. Due to the lack of a legitimate state interest 

and the undue burden, the court granted the preliminary injunction and blocked the regulation from 

going into effect. Id. at 233. Later, the regulation was permanently blocked based on the fact the 

legislation created an undue burden and violated the Equal Protection Clause. Brianna M. 

Vinci, Fetal Funerals: An Unconstitutional Attempt to Undermine Abortion Rights, 90 Temp. L. 

Rev. Online 1, 24 (2018).  Having considered both the potential benefits and burdens of the DSHS 

amendments, the court in Hellerstedt II decided that the increased costs, the possible “stigma” on 

women, and the “potentially devastating logistical challenges for abortion providers” were likely 

to “substantially outweigh” the questionable benefit of protecting the dignity of the unborn. 

Hellerstedt II, 231 F.Supp.3d at 232.  

Here, like the fetal remains disposition statute in Hellerstedt II, H.B. 222 creates an undue 

burden for women.  Following the court’s analysis in Hellerstedt II, H.B. 222 is not rationally 

related to a government interest. Greene’s interest in “demonstrating respect for the life of the 

unborn” is very similar to Texas DSHS’ interest in affording “dignity to the unborn children.” If 

this court follows the reasoning in Hellerstedt II, H.B. 222 does not further the interest of 

“demonstrating respect for the life of the unborn” because no potential life is at stake. H.B. 222 

also mirrors the statute in Hellerstedt II, in that it poses no restriction on how women may dispose 

of fetal tissue at home, which undermines the purpose of the statute. Following Hellerstedt II, the 

H.B. 222 also serves as a pretext for restricting abortions and changing the definition of the 

beginning of life to conception. Considering the undue burdens of the statutes in Hellerstedt II, 

Greene’s H.B. 222 leads to the same type of burdens, such as the grief and shame for women and 

the difficulty in finding suitable vendors. This Court should follow the reasoning of the court in 
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Hellerstedt II and find fetal disposition statutes unconstitutional because they impose substantial 

obstacles to a woman seeking an abortion.  

i. H.B. 222 creates a substantial obstacle to a woman's access to abortion, 

because the high financial and administrative hurdles associated with the 

statute will lead to mass clinic closures. 

 

Requiring clinics to dispose of fetal remains creates an unnecessary undue financial and 

administrative burden on abortion clinics. Previously, clinics have disposed of fetal tissue and 

pathological waste through incineration and autoclaving without issue since at least 1973. Collete, 

supra, at 3. Only two states had restrictive fetal disposition legislation before 2016. Id. It was after 

a heavily edited video alleging Planned Parenthood was selling fetal tissue that fetal disposition 

legislation rose to prominence as politicians responded to public outcry. Id. After that video, 

twenty-eight states introduced legislation as a response. Id. However, many of the requirements in 

this new legislation was unnecessary and did not make sense logistically. Under most of these new 

fetal disposition acts, clinics now must obtain forms from women stating how they want the 

remains disposed or sign the rights away to the clinic, which creates its own psychological burden. 

Id. at 8. Clinics then must obtain burial-transit permits for each set of remains, and burial-transit 

permits require death certificates. Id. Death certificates require birth certificates. Id. Then, the 

remains, usually a very small amount of tissue the size of a prune, must go to a qualified funeral 

home or facility that meets the requirements of the legislation. Id. at 11. Many of these facilities 

do not have the experience or set up to deal with remains this small. Id. For example, one of the 

two funeral homes willing to work facilities in Hellerstedt II, that had no prior experience dealing 

with fetal remains, testified that he expected clinics to “individually wrap the fetal tissue in cloth 

and tape so he could transport the tissue, up to twenty–five units at a time, on a stretcher.” 

Hellerstedt II, 231 F.Supp.3d at 231. The court noted this deviated from standard healthcare 
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practices and would impose additional costs. Id. These statutes also state a qualified facility cannot 

cremate or bury the tissue with any other tissue. Collete, supra, at 3. This means each minute 

amount of tissue requires the digging of its own plot or it requires firing up a full cremation furnace 

designed for an adult. Id.   

There are also additional costs, such as embalming, body preparation, costs to dig the 

graves, resodding, headstones, any ceremonies, and casket types. Elizabeth Kimball Key, The 

Forced Choice of Dignified Disposal: Government Mandate of Interment or Cremation of Fetal 

Remains, 51 U.C. Davis L. Rev. 305, 330 (2017).  Under the statutes, clinics are accountable for 

the costs of these services, which average up to $3,000. Id. Clinics will pass some of these costs 

on to the women seeking abortions, many of which are seeking abortions due to desperate financial 

situations in the first place. Id. This is on top of the $500-$800 they are already paying for the 

abortion out of pocket, because most states restrict insurance coverage of abortion procedures. Id. 

The cost of the abortion also does not include the travel expenses related to there being an already 

small amount of spread-out clinics and mandatory waiting periods. Id. This type of legislation just 

serves as another obstacle for low-economic status women that serves no real purpose, except to 

regulate clinics out of business. Collette, supra, at 11.  

Even if a clinic has the means to fund these administrative obstacles, the other hurdle is 

finding qualified vendors willing to work with an abortion clinic. Vinci, supra, at 32. Abortion 

clinics already face challenges finding outside organizations to work with them because of the 

stigma surrounding abortion, including struggling to find office space or purchase new furniture. 

Id. Outside businesses do not want to face threats, protests, or decreased business because of 

working with abortion providers. Id. All these factors lead to clinic closures. This Court has already 

decided that clinic closures is an example of an undue burden posing substantial obstacles in the 
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path of a woman seeking an abortion. Hellerstedt I, 136 S. Ct. at 2318. Once licensed clinics close, 

it is unlikely the clinics will reopen, and it is unlikely new facilities to fill the gap will open. Id.  

Here, H.B. 222 significantly burdens a woman's access to abortion, because it will be more 

difficult and expensive for healthcare facilities to dispose of fetal remains and to find vendors to 

handle this task in compliance with the law. H.B. 222 requires the same hurdles as most fetal 

remains legislation, including burial transit permits, individual burials, individual cremations, and 

qualified vendors. R. at 6. However, the statute does not address the costs of these measures or the 

availability of vendors. It is also unclear how these requirements, such as burial transit permits, 

serve the state’s interests in the respect for the life of the unborn.  

Even if there are enough suitable vendors to meet the demand, the unnecessary high costs 

alone will lead to an undue burden on women and clinics.  In Tucson Woman’s Clinic v. Eden, the 

Ninth Circuit ruled that a significant increase in the cost of abortion or the supply of abortion 

providers can constitute an impermissible substantial obstacle to women. Tucson Woman's Clinic 

v. Eden, 379 F.3d 531, 542 (9th Cir. 2004). In that case, the Arizona Department of Health Services 

sought to introduce regulations of many areas of abortion such as: “administration, personnel, 

staffing requirements, the abortion procedure itself, patient transfer and discharge, medications, 

medical records, equipment, and physical facilities.” Id. at 537. The regulations also required 

inspections, access to medical records, and ultrasound prints. Id. The court found these 

unnecessary requirements would cost providers “tens of thousands of dollars in expenses” to 

comply, forcing some to stop practicing medicine altogether. Id. at 542. It would also lead to 

increased cost delays and deter patients from obtaining abortions with the delay increasing health 

risks. Id.  This case is an example of where a court found that significantly increasing costs posed 

an undue burden on providers and patients. Id. 
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Here, Greene clinics should be in the business of healthcare, not in the business of funerals. 

A clinic’s focus should be providing safe and quality care to women. Forcing Greene clinics to 

foot the bill of these expensive statutory requirements will lead to diminished resources and care 

that could be going towards women, as well as mass clinic closures. Like the requirements in 

Tucson Woman’s Clinic, Greene’s requirements will lead to tens of thousands of dollars in costs 

for clinics, perhaps more. This Court should follow the Ninth Circuit’s holding that increased costs 

pose an undue burden. The costs could lead to many clinics closing their doors. Like the admitting 

privileges requirement that forced half of Texas’ forty clinics to close and the surgical center 

requirement that would have left Texas with just 7 clinics in Hellerstedt I, burial and cremation 

requirements will also force many of Greene’s clinics to close. Like the admitting privileges 

requirement that forced half of Texas’ forty clinics to close and the surgical center requirement 

that would have left Texas with just seven clinics in Hellerstedt I, burial and cremation 

requirements will also force many of Greene’s clinics to close. Hellerstedt I, 136 S.Ct. at 2318. 

This Court should follow the holdings in Hellerstedt I and Tuscon where legislation that leads to 

substantial clinic closures and increased costs creates a substantial obstacle in the path of a woman 

seeking abortion and is therefore unconstitutional.  

ii. H.B. 222 creates an impermissible psychological burden on women seeking 

an abortion or facing a miscarriage by causing women grief and shame.  

 

Forcing women at a clinic to choose whether to have fetal tissue remains buried or cremated 

sends the message that state legislature equates fetal remains to a person and that life begins at 

conception, causing immense psychological burdens on women. Vinci, supra, at 36. These statutes 

force women to live by a view that may be contrary to their religious or moral beliefs. Id. The 

burial and cremation requirement may be even contrary to their religion if their religion has 

different rules for the disposal of the dead which can be a violation of the Establishment Clause. 
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Id. at 37. Women do not have to face this level of psychological burden about bodily waste after 

any other surgical procedure. These statutes simply serve to shame women seeking abortions into 

thinking that they are making the final resting choices of another person. However, this is not the 

case as the law does not recognize a fetus as a person. These statutes encourage women to not deal 

with the remains in a safe and sanity manner through their clinics and raise major privacy concerns. 

Collette, supra, at 12. Because burial and cremation services and burial transit permits require a 

death certificate that becomes permanent public record, many women will opt to take matters into 

their own hands to avoid this form of public humiliation of having an abortion on record in publicly 

available legal documents. Id. The other issue is that death certificates require birth certificates 

raising complications about when life begins. Id. at 8.  

Legislation that leads to a negative psychological impact creates a substantial obstacle in 

the path of a woman seeking an abortion. Other courts have already held legislation that creates 

psychological burdens on women to be invalid. See Thomas J. Molony, Can the State Proclaim 

Life After Death? Hellerstedt and Regulating the Disposition of Fetal Remains, 70 Fla. L. Rev. 

1047, 1052 (2018). In Margaret S. v. Edwards, 488 F. Supp. 181, 222 (E.D. La. 1980), the court 

held a Louisiana statute requiring the disposal of fetal remains to be consistent with the disposal 

of human remains unconstitutional because that statute as written created psychological burdens 

on women by requiring them to choose the method of disposal, equating abortion with the taking 

a human life. Id. The court expressed how forcing women to decide funeral arrangements would 

have a “chilling [e]ffect” on a woman’s right to abortion because the legislation is an impermissible 

attempt to influence a woman’s decision. Id. at 223. In that statute, both parents had the right to 

choose the disposal method, creating an even greater psychological burden on women by requiring 

them to communicate with the potential father. Id. at 222.  
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After defeat in Edwards, Louisiana tried again with a new fetal remains disposition 

requirement in Margaret S. v. Treen, 597 F. Supp. 636 (E.D. La. 1984), and the court once again 

found that it posed an impermissible psychological burden on women. The provision at issue 

required physicians to tell a woman that she must choose between burial or other means of disposal 

for the “remains of the child” within 24 hours after the abortion. Id. at 670. The court stated that 

not only did the use of the phrase “remains of the child” reveal intent of the legislature to 

impermissibly raise the status of a fetus to a person, but it also required physicians to confront 

women with a choice equating abortion to the taking of a human life. Id. This requirement 

interfered with the physician-patient relationship because it required physicians to inform a woman 

about the fetal remains disposition even if the physician thought doing so would be harmful to the 

woman. Id. at 671. The court then stated this provision could “only serve to increase the woman's 

feelings of guilt and impose a psychological burden on her” and thus found the requirement 

penalized women exercising a constitutional right to choose abortion and served no state interest. 

Id. 

Here, like the statutes in Treen and Edwards, H.B. 222 also creates an impermissible 

psychological burden on women by requiring the facility to inform the mother that she has the 

right to choose the final disposition of the remains. The mother must make a conscious choice of 

whether to handle the disposal herself or to have the clinic handle the disposal. This is analogous 

to physicians having to confront women in Edwards. Greene’s requirement to make a woman 

make a choice about the disposition of fetal remains, equating them to the taking of a life, is likely 

to increase a woman’s feeling of guilt and shame. The state may also cause psychological burdens 

by imposing views on to women contrary to their religion or world view. Requiring a special 

disposition of fetal remains, different from that of typical pathological waste, rises to the level of 
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granting personhood rights to fetuses. Greene imposes a view on women that may be contrary to 

their religious beliefs about when life begins. Greene also imposes a view on women about what 

Green considers the “respectful” disposal of fetal remains which may also be contrary to their 

beliefs about death. Greene only provides two modes of disposition by the clinic, cremation or 

burial, neither of which may align with a woman’s religion. R. at 5. While it is true that H.B. 222 

allows a woman the option to dispose of the remains herself, most women facing abortion do not 

have the means for special disposition nor may they want to handle the disposition themselves. 

For example, a woman may want the clinic to dispose of the remains by donating the remains to 

research and science, which the statute does not cover. However, if the woman does not have the 

means to pursue this disposition herself and needs the assistance of the clinic, she must choose 

between the options of disposition the state believes are “respectful.” The state may force low-

economic status women to adopt the state’s views about the respectful disposition of remains, even 

if those methods are disrespectful under their own religion or worldview. A statute that leads to 

this type of psychological burden creates a substantial obstacle in the path of a woman’s access to 

abortion. Therefore, this Court should find H.B. 222 unconstitutional because it fails both the 

purpose and effect prongs, violating the undue burden standard.  

CONCLUSION 

 For the foregoing reasons, the Respondents respectfully ask this Court to affirm the Fourteenth 

Circuit’s decision and find that H.B. 411 and H.B. 222 are unconstitutional under this Court’s well-

established precedent. 

 

Respectfully submitted, 

Counsel for Respondent 

 


