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QUESTIONS PRESENTED 

1. Whether duly enacted state laws which were drafted through democratic process and 

designed to protect women’s health, the integrity of the medical profession, and effectuate 

the will of the people by banning pre-viability prohibitions on unnecessary, elective 

abortions, are unconstitutional? 

2. Whether a state statute which properly recognizes fetal and embryonic remains as human 

life and seeks to dignify them with the same proper burial procedures as other human 

remains imposes an undue burden on a woman’s ability to obtain an abortion by requiring 

that she be given a choice as to who disposes of them? 
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BRIEF for the PETITIONERS 

TO THE HONORABLE SUPREME COURT OF THE UNITED STATES: 

Petitioners, Floyd Lawson and the State of Greene, Appellees in Docket No. 21-2010 

before the United States Court of Appeals for the Fourteenth Circuit, respectfully submit this brief 

on the merits in support of their request that this Court reverse the judgment of the United States 

Court of Appeals for the Fourteenth Circuit. 

OPINIONS BELOW 

The opinion of the Court of Appeals for the Fourteenth Circuit appears in the record on 

pages 2-14. The opinion of the District Court for the Northern District of Greene 1 is not reported 

but may be found in reference on pages 3-6. The Order granting certiorari by the Court appears on 

page 21 of the record. 

CONSTITUTIONAL AND STATUTORY PROVISIONS USED 

The Tenth Amendment to the United States Constitution provides: “The powers not 

delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved 

to the States respective, or to the people.” U.S. Const. amend. X.  

The United States Constitution, Article I, Section 8. 

The Fourteenth Amendment’s Due Process Clause provides, in relevant part: “nor shall 

any State deprive any person of life, liberty, or property, without due process of law; nor deny to 

any person within its jurisdiction the equal protection of the laws.” U.S. Const. amend. XIV. 

Greene State Annotated Section 16-34-3-2(a) provides, in relevant part, that a woman must 

be afforded “the right to determine the final disposition of an aborted fetus.” 

 
1 Sternberger v. Lawson, 2020 WL 56789 (N.D. Greene 2020). 
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Greene State Annotated Section 16-37-3 provides, in relevant part, that “[a]n abortion 

clinic or health care facility having possession of an aborted fetus shall provide for the final 

disposition for the aborted fetus.” 

Greene State Annotated Section 16-34-3-4(a) states that fetuses must be “interred or 

cremated” and “may not be cremated by simultaneous cremation.”  

STANDARD OF REVIEW 

This Court reviews the constitutionality of a statute with the presumption that the statute is 

constitutional and with an unlimited, de novo standard of review. United States v. Lynch, 881 F.3d, 

812 (10th Cir. 2018). A lower court’s decision to grant permanent injunctive relief is scrutinized 

for abuse of discretion. eBay Inc. v. MercExchange, LLC., 547 U.S. 388, 391 (2006). 

Summary judgment is only appropriate when “the movant shows that there is no genuine 

dispute as to any material fact and the movant is entitled to judgment as a matter of law,” Fed. R. 

Civ. P. 56(a). “The evidence of the nonmovant is to be believed, and all justifiable inferences are 

to be drawn in [the nonmovant’s] favor.” Tolan v. Cotton, 572 U.S. 650, 651 (2014) (per curiam). 

As a result, this Court “may examine the record de novo without relying on the lower courts’ 

understanding,” Eastman Kodak Co. v. Image Tech. Servs., 504 U.S. 451, 465 n.10 (1992), and 

gives “no deference to the lower court’s decision.” Whatley v. CAN Ins. Co., 189 F.3d 1310, 1313 

(11th Cir. 1999). 

STATEMENT OF THE CASE 

Factual Background 

Every year, approximately 25,000 unborn lives in the State of Greene are tragically lost to 

abortion, and an additional 1,000 are sadly never born due to miscarriages. (R. at 3). The majority 

of these heartbreaking losses occur when the mother is between eight to ten weeks pregnant, in 
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what is known as the embryonic stage of pregnancy. (R. at 3). Until then, the mother has two 

alternative forms of abortion available to her. (R. at 3). The first, a medical abortion, is an at-home 

procedure in which the mother consumes a type of poison, killing the life inside of her. (R. at 3). 

Although a medical abortion is only available up until the tenth week of pregnancy, the second 

type, known as a surgical abortion, is a gruesome procedure performed in a facility and is available 

beyond twenty-two weeks of pregnancy when the child is older and more fully developed. (R. at 

3). 

Appalled by the growing health crisis, in 2018, the citizens of the State of Greene turned 

to the polls to make their voices heard,and their concerns came through loud and clear when they  

voted out the incumbent Governor and a majority of legislators, who ran on radical, progressive-

minded tickets, and instead chose to support new representatives who stressed traditional family 

values with strong, pro-life stances. (R. at 3). Responding to the will of the people, the new 

advocates passed House Bill 411 through both houses of the legislature and presented the 

“Gestational Age Act” (“Act”) to the Governor, which he promptly signed into law. (R. at 3). The 

Act makes it a felony to knowingly and intentionally perform an illegal abortion and provides that 

anyone who does so is subject to disciplinary sanctions and liability for wrongful death. (R. at 4). 

The Act took an aggressive stance punishing these felons in order to stop dilation and evacuation 

procedures, which  are typical after fifteen weeks of pregnancy, when a child is able to open and 

close its fingers and respond to stimuli. (R. at 4). In order to stop the brutal and abusive loss  of 

unborn lives and to decrease the inherent medical risk to the mother, which grows with each week 

of pregnancy, the State of Greene banned abortions after fifteen weeks except in the cases of 

medical emergency or in the event of a severe fetal abnormality. (R. at 3-4).  
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 Dedicated to its goals of serving the people, safeguarding women’s health, and protecting 

unborn lives, the legislature also adopted House Bill 222 in 2020. (R. at 5). House Bill 222 is 

designed to promote ethical medical practices and regulate the medical profession by ensuring and 

requiring that abortion providers and clinics care for the aborted child’s remains with dignity, just 

as they would any other lost human life. (R. at 5). The Bill mandates that a clinic must acquire a 

burial permit and that it either inter or cremate the child, and it forbids clinics from classifying the 

deceased child as infectious or pathological waste, as has been done previously, before disposing 

of the body in a mass grave or mass incineration. (R. at 5-6). Recognizing that a mother may not 

want disinterested strangers handling the disposition of her child, however, the Bill also requires 

that a mother be informed of her choice either to arrange for the final disposition of her child’s 

remains or to allow the clinic to do it for her. (R. at 5). 

Procedural History 

Dr. Elon Sternberg, a doctor at Greene Women’s Health Clinic, and the Clinic itself 

(collectively “Respondents”) immediately jumped at the opportunity to file suit the day that House 

Bill 411 went into effect, proclaiming that they were acting on behalf of both their own interests 

and those of potential future patients (R. at 4). Less than twenty-four hours later, the District Court 

issued a temporary restraining order and limited discovery to the issue of viability. (R. at 4). The 

District Court hinged its decision on the singular idea that the State of Green’s laws were not 

compliant with the Supreme Court’s viability framework, forcing the State to argue a narrow 

position against that agenda rather than in support of its own laws. (R. at 4). Respondents moved 

for summary judgment after offering evidence claiming that viability was not possible at fifteen 

weeks, and the State conceded it had not submitted evidence rebutting that claim. (R. at 4). In 

opposition to Respondents’ motion for summary judgment, the State of Greene argued that the Act 
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only limits the time frame in which women can decide to have an abortion. (R. at 4). The District 

Court rejected the State of Greene’s’ argument and granted Respondents’ summary judgment, 

concluding the State’s non-existent interests were insufficient to justify a fifteen-week ban. (R. at 

5). At the same time the District Court heard argument on the issue of viability, it also heard 

arguments over the fetal remains provisions. (R. at 6). The District Court initially issued a 

preliminary injunction, preventing the State from exercising the provisions contained with those 

statutes as well, and then subsequently issued a permanent injunction, declaring the statutes 

unconstitutional under the Due Process Clause of the Fourteenth Amendment. (R. at 6). 

The State of Greene appealed the District Court’s decision to the Fourteenth Circuit Court 

of Appeals, arguing that the District Court refused to account for the State’s interest in protecting 

unborn life. (R. at 7-8). In addition, the State of Greene argued the District Court ignored prior 

case law, which holds that the state’s interest in regulating abortion procedures in conjunction with 

the benefits they offer is constitutional if it outweighs any burden the regulation might impose on 

abortion access, while ignoring the legislative history behind the Act and that the Act only limits 

the timeframe in which a woman is able to obtain an abortion. (R. at 7). The Court of Appeals 

conceded that restrictions on pre-viability abortion are not per se unconstitutional in light of state 

interests,  before concluding that the Act is the equivalent of an outright prohibition, 

notwithstanding that the Act allows women to obtain an abortion up to fifteen weeks (R. at 9). The 

Court of Appeals subsequently declared that the Supreme Court and all the subordinate federal 

courts were entitled to strike down democratically enacted state laws and held that the State of 

Greene’s Gestational Age Act was unlawful. (R. at 10). 

As to the fetal remains provisions, the State of Greene argued its legislature, on behalf of 

the people, enacted the laws with the purpose of expressing profound respect for unborn lives. (R. 
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at 11). The State also argued the laws properly advance this legitimate state interest, and as such, 

are valid and proper under rational-basis review, which only allows a court to invalidate legislation 

that is an absolutely arbitrary depravation of liberty. (R. at 12). The Fourteenth Circuit 

acknowledged that the Supreme Court has recognized a state’s legitimate interests in proper 

disposal of fetal remains, but then proceeded to apply the heightened standard of review under 

Casey’s undue burden test rather than the rational-basis review all state laws are properly subjected 

to. (R. at 11-12). The court opined that women are unable to handle the psychological impact of 

being offered a choice, (R. at 11), and concluded the State of Greene’s failure to impose restrictions 

on the mother’s conduct if she wishes to give child a proper burial means the laws are not rationally 

related to the State’s interest. (R. at 12). In addition, despite the plethora of laws recognizing that 

an unborn child is a person, such as state and federal fetal homicide and wrongful death statutes 

(R. at 13), the court elucidated that it was troubled that the State had assumed a similar belief in 

this case. (R. at 12). For these reasons, and despite contrary precedent which have found that states 

have a valid interest in promoting respect for human life during all stages of the pregnancy, (R. at 

13), the Fourteenth Circuit also declared the fetal remains provisions unconstitutional. (R. at 14). 

SUMMARY OF THE ARGUMENT 

This Court should rule that a State has a right to prohibit elective and unnecessary 

abortions. There is no right to abortion anywhere in the Constitution, and neither the Constitution 

nor any of its amendments require that such a fictitious right be maintained or protected by an 

artificial level of heightened scrutiny. Rigid adherence to stare decisis has produced a flawed, 

unworkable standard that has fostered confusion within the lower courts, uneven application of the 

law, and precluded the application of duly enacted laws passed by democratically elected 

legislatures. This Court should overturn those precedents because they are horrendously wrong, 
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unworkable, damaging, anti-democratic, and outdated in light of current science and technology. 

This Court should conclude that so long as a legislature’s enactments are rationally related to 

furthering a compelling government interest such as health, safety, and morals, they will be upheld. 

This Court should conclude the line of cases establishing abortion precedent set by Roe and Casey 

are unconstitutional, and the undue burden test and the plethora of other tests before and after 

impose an improper standard of review. 

This Court should further hold the State of Greene’s fetal remains provisions are 

constitutional because they are rationally related to several legitimate government interests. The 

lower court erroneously applied the undue burden standard from Casey, as statutes such as these  

are properly subject to rational basis review. These statutes promote the State of Greene’s 

legitimate interests by safeguarding women’s health, protecting the ethical integrity of the medical 

field, and seeking to protect and dignify unborn lives. Furthermore, even if Casey’s level of 

heightened scrutiny is applied, the State of Greene’s statutes will pass the undue burden test. 

ARGUMENT 

I. This Court Should Hold That a Pre-Viability Prohibition Is Constitutional 

When Rationally Related to a Legitimate Government Interest.  

Stare decisis (et non quieta movere) is a guiding principle of American jurisprudence that 

instructs the court “not to disturb what is settled.” Stare decisis, Black’s Law Dictionary (11th ed. 

2019). After almost half a century and despite thousands of cases being litigated in the courts, 

however, abortion jurisprudence is still a hotly debated, uncertain, and ever-changing topic within 

both the courts and the political arena. The laws governing abortion are in a constant state of 

entropy, ever-changing and unstable, and this Court has failed to provide any predictable set of 

rules or guidance for the lower courts, the States, or the Nation to follow. However, the doctrine 

of stare decisis is not “constitutionally required,” Agostini v. Felton, 521 U.S. 203, 235 (1997), 
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and it is more than mere “mechanical formula of adherence to the latest decision.” Helvering v. 

Hallock, 309 U.S. 106, 119 (1940). This Court can and will overturn past decisions when there are 

ample reasons for doing so. See Smith v. Allwritght, 321 U.S. 649, 664-65 (1994); see also United 

States v. IBM Corp., 517 U.S. 843, 856 (1996) (stare decisis does not protect a decision where the 

court’s reasoning is poor, unconvincing, unworkable, or at odds with recent decision).  

This Court should overturn all abortion precedents and hold that pre-viability prohibitions 

on abortion are constitutional. State decisis is at its weakest when the Court interprets the 

Constitution because that understanding can only be overturned by either constitutional 

amendment or by overruling prior decisions. Agostini, 521 U.S. at 235. This Court’s abortion 

jurisprudence is fractured, unstable, and completely unmoored from the Constitution. There is 

nothing in the text of the Constitution or any of its Amendments that creates the right to abortion. 

The right to an abortion is a fictional liberty created by a judicially activist Court playing the part 

of the legislature in Roe v. Wade, 410 U.S. 113 (1973). That Court manufactured the artificial right 

from the “penumbra” of privacy rights granted to the people by the Constitution and protected it 

with strict scrutiny under the Fourteenth Amendment’s Due Process Clause. Although a later Court 

saw the error in its folly and replaced that standard with undue burden and its unique and 

mysterious undue burden standard of heightened scrutiny, the Court failed to actually provide any 

substantive rational to support the so-called right of abortion. Planned Parenthood v. Casey, 505 

U.S. 833 (1992).  

Abortion jurisprudence should be set aside because the principle of stare decisis does not 

support maintaining it. When deciding whether to overturn precedent, the courts generally look at 

the quality and reasoning used in past precedents, the workability of the standard, developments 

since the decision was handed down, and reliance on the precedent. See e.g., Janus v. AFSCME, 
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138 S. Ct. 2448 (2018). Abortion jurisprudence fails on every count: the precedents are grievously 

and egregiously wrong; they are hopelessly and utterly unworkable; they have inflicted damage to 

the States, the Courts, and the Nation; they have been overcome by factual and legal developments; 

and they provide no reliance interests.  

A. The Constitution Does Not Create or Protect a Right to Abortion or Prevent the 

States from Enacting Laws That Restrict Access to Abortion. 

The Constitution of the United States of America does not limit, in any way, a state’s ability 

to regulate or restrict access to abortion. Out of all the powers denied to the states, abortion is not 

one of them. See U.S. Const. art. I, § 8 (specifically denying states numerous powers but making 

no mention of the ability to regulate or prohibit abortion). Neither is the right to abortion protected 

by the Fourteenth Amendment’s Due Process Clause. That clause, which provides “nor shall any 

State deprive any person of life, liberty, or property, without due process of law; nor deny to any 

person within its jurisdiction the equal protection of the laws,” U.S. Const. amend. XIV, § 1, is 

properly designed to protect the fundamental rights of American citizenship which are “deeply 

rooted in this Nation’s history and tradition.” Washington v. Glucksberg, 521 U.S. 702, 720-21 

(1997) (cleaned up). Yet, despite nearly fifty years of abortion jurisprudence, courts have 

continuously failed to anchor abortion in either the text of the Constitution or in the history or 

traditions of this Nation. The so-called right is completely untethered from any constitutional 

mooring and is nothing more than “a rule in search of justification.” Knick v. Township of Scott, 

139 S. Ct. 2162, 2178 (2019). Even the Court in Roe, seemingly desperate to find a basis that 

would justify its newly-discovered right, could only uncertainly state “we feel it is” maybe “in the 

Ninth Amendment's reservation of rights to the people” or possibly “in the Fourteenth 

Amendment’s concept of personal liberty and restrictions upon state action.” 140 U.S. at 153.  
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Of all the rights protected by the Fourteenth Amendment, the imaginary right to abortion 

is not one of them. That Amendment, “unlike other provisions within the Constitution . . . confers 

no substantive rights and creates no substantive liberties.” San Antonio Indep. Sch. Dist. v. 

Rodriguez, 411 U.S. 1, 60 (1973) (Stewart, J., concurring). Neither the text nor history of that 

Amendment mentions abortion as a so-called right, and no amount of liberally construing its text 

or intentions will make it so. By the end of 1849, eighteen of thirty States had enacted statutes 

codifying the pre-existing common law restrictions and prohibitions on abortion. James S. 

Witherspoon, Reexamining Roe: Nineteenth Century Abortion Statutes and the Fourteenth 

Amendment, 17 St. Mary’s L.J. 29, 33 (1985). By the end of 1864, that number had grown to 

twenty-seven of thirty-six States, and at the time of the Fourteenth Amendment’s ratification in 

1868, thirty states and six territories (out of thirty-seven states), including twenty-five of the thirty 

ratifying states, had specifically enacted statutes that criminalized elective abortions. Id. It is 

utterly implausible and defies rational belief that the same “majority of the States” that had 

“restrict[ed] . . . abortions for at least a century” or outright barred the procedure via affirmative 

acts of their own legislatures somehow meant to produce the same unenumerated right the Court 

in Roe claimed to discover. Roe, 410 U.S. at 174 (Rehnquist, J., dissenting). 

The so-called right to abortion only exists today because of the Court’s folly in Roe and its 

indulgent progeny, which have erected an impermissible barrier thwarting the State legislatures’ 

ability to exercise their right to free and democratic governance. The right to abortion was neither 

created by nor meant to be protected by the Constitution or the Fourteenth Amendment. While 

there is “no precise formula,” McGowan v. Maryland, 366 U.S. 420, 425-26 (1961), it is clear that 

the States are permitted “a wide scope of discretion in enacting laws” with a constitutional 

presumption of validity. Rodriguez, 411 U.S. at 60 (Stewart, J., concurring). The only time the 
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“constitutional safeguard[s]” of the Fourteenth Amendment are triggered is when a law “rests on 

grounds wholly irrelevant to the achievement of the State’s objective” and “will not be set aside if 

any state of facts reasonably may be conceived to justify it.” McGowan, 366 U.S. at 425-26. 

Because there is no support for abortion anywhere in the Fourteenth Amendment nor its 

application of heightened scrutiny on state action, judicial review of abortion restrictions is 

properly limited to a rational basis review, the same as each and every other law. Glucksberg, 521 

U.S. at 728. As long as abortion restrictions are rationally related to a legitimate government 

interest, as they are here, they are Constitutional. Id. On the contrary, the Tenth Amendment clearly 

and specifically states that “[t]he powers not delegated to the United States by the Constitution, 

nor prohibited by it to the States, are reserved to the States respectively, or to the people.” U.S. 

Const. amend. X. 

B. This Court Should Overrule All Precedents Which Maintain That Abortion is a 

Right Protected by The Constitution and Subject to Heightened Scrutiny.  

The only reason this question comes before the Court today is because of nearly fifty years 

of improperly founded and underdeveloped precedent. Under murky and unstable precedent, cases 

like Roe and Casey have created a flawed and entirely unworkable standard by doggedly 

maintaining state legislatures may not impose “undue burdens” on a woman’s ability to obtain an 

abortion “[b]efore viability.” Casey, 505 U.S. at 777. This problematic standard is not only unclear 

but also imposes an impregnable, anti-democratic obstacle that prevents state legislatures from 

obeying the will of the people and enacting laws designed to protect their citizens’ health, the 

integrity of medical professions, and unborn lives—what this Court has labeled as “important 

[State] interests.” Roe, 410 U.S. at 154.  

This Court’s abortion precedents are grievously and egregiously wrong. They are 

unmoored from constitutional text, they have no foundation in America’s history or tradition, and 
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they are critically reliant upon an imaginary right to privacy that simply does not exist. As a 

consequence, abortion precedents are hopelessly unworkable, a fact demonstrated by the lower 

court’s inability to even interpret, much less consistently apply, Casey’s undue burden test, whole-

fraction analysis, or Hellerstedt’s balancing equation. Whole Women’s Health v. Hellerstedt, 136 

S. Ct. 2292 (2016). The perpetual state of chaos created by lower courts’ erratic application and 

inconsistent approaches has negatively impacted both this Nation’s view of the Court’s neutrality 

and its ability to act as an impartial arbiter of the laws. Further exacerbating the problem is that 

abortion jurisprudence is still mired in the stagnant stereotypes of the mid-nineteenth century, 

despite a half century of social, legal, factual, and scientific developments since Roe was 

conceived. Neither the States, the people, nor the lower courts are able to turn to past holdings for 

any type of guidance. The standards required to pass judicial scrutiny are in constant flux, 

sometimes reversing or changing on a daily basis, and they differ drastically by jurisdiction, 

creating a perpetual cycle of litigation in which States struggle to defend duly enacted laws in court 

from the moment they are drafted and sometimes before they even go into effect. The solution this 

Court should employ is to overturn all precedents holding that abortion is a right protected by the 

Constitution and subject to its unique and prejudicial heightened scrutiny standard of undue 

burden. 

1. This Court’s Abortion Precedents Are Grievously and Egregiously Wrong. 

Roe, Casey, and all of their progeny are wrong. The line of cases from Roe forward which 

stalwartly maintain Roe’s central tenant—that the right to abortion is a fundamental, protected 

right—is wrong. The result of those cases is nearly fifty years of unintelligible precedent which 

contradicts the fundamental tenants of democratic governance and judicial procedure. There is 

nothing in the Constitution creating the right to an abortion, and there is nothing in the history or 
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traditions of this Nation indicating abortion is a right meant to be protected. Unfortunately, because 

the so-called right has no actual foundations in the law itself, this Nation has been left adrift with 

nothing but tenuous case law for guidance. 

The problem began in Roe, when the Court fabricated the right to an abortion out of thin 

air; the judiciary’s obstinate adherence to stare decisis maintained this fictitious right, causing 

adherence to convoluted and contradictory guidelines. . Rather than affixing the right in 

substantive law, text, or history, however, the Court in Roe foolishly chose to tether it to the “right 

to privacy.” 410 U.S. at 152-53. In its desperation to justify its newfound right, the Court neglected 

to account for the fact that the right to privacy is also, in many ways, also a judicial construct. 

There is no explicit general right to privacy granted by the Constitution. It is not an enumerated 

right, and there is no textual provision within the four corners of the Constitution that affirmatively 

grants the people of the United States the right to privacy. Instead, the right to privacy is an implied 

right that applies in specific contexts and was first recognized by the Court a mere eight years 

before its decision in Roe. See Griswold v. Connecticut, 381 U.S. 479 (1965).  

Unlike the Court in Roe dealing with abortion, the Griswold Court predicated the right to 

privacy in the “penumbra” cast by the First Amendment’s protections, the Third Amendment’s 

quartering prohibitions, the Fourth Amendment’s protections against unreasonable searches and 

seizures, the Fifth Amendment’s protections against self-incrimination, and the Ninth 

Amendment’s reservation of rights to the people. Id. at 483-85. The Griswold Court did precisely 

what neither Roe nor Casey nor any subsequent case has managed to do: it linked the right to the 

actual Constitution and this Nation’s traditions and history. See id. at 486 (protecting the right of 

privacy within the context of marriage and stating that “[w]e deal with a right of privacy older than 

the Bill of Rights -- older than our political parties, older than our school system”)). 
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By the time Casey was taken up on writ nineteen years later, the Court was well aware of 

its shortcomings and recognized that Roe was predicated in faulty logic and on weak grounds. 

Thus, the Casey Court attempted to shore up abortion’s foundations by relying on a woman’s 

“personal decisions,” 505 U.S. at 853. In doing so, the Court abandoned stare decisis and abortion 

jurisprudence for the first time—trashing Roe’s trimester framework and instead replacing it with  

an undue burden standard. Id. at 876-77. Even so, the Court critically failed to establish any actual 

purposeful or legitimate underpinning for the right in the Constitution itself. Even a broad reading 

of the Fourteenth Amendment’s Due Process Clause, which prevents deprivations of “life, liberty, 

and property,” cannot be so generously construed as to create or protect the right to “the purposeful 

termination of a potential life.” Harris v. McRae, 448 U.S. 297, 325 (1980). 

 Undeniably, the Constitution protects privacy interests. Casey attempted to save Roe’s 

flawed holding by linking abortion “to personal decisions relating to marriage, procreation, 

contraception, family relationships, child rearing, and education,” “the private realm of family 

life,” and “the right of the individual.” Casey, 505 U.S. at 851. Yet, both Roe and Casey still share 

the same fatal flaw: the right to abortion is completely untethered and has no basis in the text of 

the Constitution or this Nation’s history or traditions. The rights mentioned by the Casey Court are 

specific rights. They are derived from the text of the Constitution, our Nation’s history, and our 

traditions, not some general right to privacy that simply does not exist.  

Further, the so-called right to an abortion is an abomination amongst other liberty interests. 

It is a “unique act,” Casey, 505 U.S. at 852, that is utterly “different in kind from” any other right 

or liberty interest. Thornburg v. Am. Coll. of Obstetricians & Gynecologists, 476 U.S. 747, 792 

(White, J., dissenting). Nowhere in the Constitution, in any of its amendments, or in any 

jurisprudence is there a right to kill another living being, and there is no other right or liberty that 
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can be twisted or construed to grant the citizens of the United States the ability to intentionally 

“terminat[e] a potential life.” Harris, 448 U.S. at 325. Neither the right to privacy nor the 

Fourteenth Amendment can be perverted to support such a right. The Court in Griswold 

propounded upon the “sanctities . . . and the privacies of life.” 381 U.S. at 484 (emphasis added). 

The Fourteenth Amendment specifically protects deprivations of “life.” U.S. Const. amend. XIV, 

§ 1 (emphasis added). There is no way to materially or meaningfully connect life with death. 

Such precedents, when “grievously [and] egregiously wrong,” Ramos v. Louisiana, 140 S. 

Ct. 1390, 1414 (2020), must be abandoned and overturned. Roe and Casey were “egregiously 

wrong when decided,” Id. at 1415; see, e.g., Korematsu v. United States, 323 U.S. 214 (1944), and 

they are still “egregiously wrong based on later legal or factual understandings or developments.” 

See, e.g., Nevada v. Hall, 440 U.S. 410 (1979). Thankfully, this Court has never felt constrained 

to follow badly reasoned principles, see, Smith v. Allwright, 321 U.S. 649, 665 (1944), and “‘has 

shown a readiness to correct its errors even though of long standing,’ [p]articularly where 

constitutional issues are involved.” Vasquez v. Hillery, 474 U.S. 254, 269 (1986) (Powell, J., 

dissenting) (quoting United States v. Barnett, 379 U.S. 681, 699 (1964)).  

2. Abortion Precedents Are Hopelessly Unworkable 

The undue burden standard and all abortion jurisprudence is utterly and hopelessly 

“unworkable.” Montejo v. Louisiana, 556 U.S. 778, 792 (2009). Roe and Casey belie the 

fundamental precepts of stare decisis. Stare decisis is honored by the courts because it “promotes 

the evenhanded, predictable, and consistent development of legal principles, fosters reliance on 

judicial decisions, and contributes to the actual and perceived integrity of the judicial process." 

Payne v. Tennessee, 501 U.S. 808, 827 (1991). Abortion jurisprudence fails to achieve even one 

of those worthwhile objectives. Instead, it has had the exact opposite effect in every regard. The 
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undue burden standard imposed by Casey is a singular, unworkable standard that is unique within 

the legal world. It is applied in no other context, and no other right is afforded such a unique or 

ubiquitous gatekeeper.  

The doctrine of stare decisis is intended to “permit[] society to presume that bedrock 

principles are founded in the law rather than in the proclivities of individuals,” Vasquez, 474 U.S. 

at 265-66. Yet, this Court’s abortion jurisprudence and its heightened scrutiny standard are “poorly 

reasoned,” Janus, 138 S. Ct. at 2479; decisions that were concocted by a judicially activist court 

playing in a political arena that lack any legitimate foundation in the law, the Constitution, or the 

Nation’s history or tradition. See supra, Part II-A. Neither Casey nor this Court’s subsequent 

decisions have provided any guidance on how the undue burden standard should be either 

interpreted or applied, and since its inception, courts at all levels have struggled to interpret exactly 

what it requires. See June Med. Servs. L.L.C. v. Russo, 140 S. Ct. 2103 (2020) (exemplifying the 

uncertainty when a 5-4 court produced three interpretations of what Casey might mean).  

Subsequent decisions have only further muddied the principle without providing any true 

clarity. Unsurprisingly, lower courts have struggled to provide principled and predictable 

outcomes regarding what Casey requires. See Nat’l Abortion Fed’n v. Gonzales, 437 F.3d 278, 

283-85 (2d Cir. 2006) (discussing the numerous contexts and narrow grounds under which courts 

have examined laws while ignoring other important questions of the law); Planned Parenthood of 

Idaho, Inc. v. Wasden, 376 F.3d 908, 922-24 (9th Cir. 2004) (examining the numerous separate 

evaluations that must be made in each case depending on the facts at hand), cert denied, 544 U.S. 

948 (2005); A Woman's Choice-East Side Women's Clinic v. Newman, 305 F.3d 684, 687 (7th Cir. 

2002) (noting that “[w]hen the Justices themselves disregard rather than overrule a decision—as 

the majority did in Stenberg, and the plurality did in Casey—they put courts of appeals in a 
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pickle”); Greenville Women's Clinic v. Bryant, 222 F.3d 157, 164 (4th Cir. 2000) (noting that there 

is “considerable debate among the circuits” regarding abortion standards); Manning v. Hunt, 119 

F.3d 254, 268 n.4 (4th Cir. 1997) (stating the “circuits are divided” in when to apply what standard 

when faced with facial abortion challenges in light of Casey); Jane L. v. Bangerter, 102 F.3d 1112 

(10th Cir. 1996) (noting the standard applicable to pre-viability abortion regulations after Casey is 

a matter of dispute); Planned Parenthood v. Miller, 63 F.3d 1452 (8th Cir. 1995) (stating the 

circuits are split regarding whether the Court has overruled their facial challenge standard for 

abortion cases); Barnes v. Mississippi, 992 F.2d 1335, 1337 (5th Cir. 1993) (echoing that judging 

the constitutionality of state statutes regulating abortion after Casey “has become neither less 

difficult nor more closely anchored to the Constitution”). 

Problematically, insubstantial and ever-changing rationales and standards propounded by 

the various courts have provided absolutely no guidance from which state legislatures may receive 

authority or guidance. The “completely unworkable method” of applying heightened scrutiny 

under the undue burden standard is an onerous impairment to a state’s legitimate interests that has 

resulted in State legislatures that are left unable to conduct lawmaking and second-guessing as to 

which of their duly enacted laws will be struck down next. City of Akron v. Akron Ctr. for 

Reproductive Health, Inc., 462 U.S. 416, 454 (1983) (O’Conner, J., dissenting). A state’s only 

recourse is to follow the will of the people, pass laws regulating health care or medical ethics, and 

then immediately begin litigating the constitutionality of those laws in the courts. In conjunction 

with the undue burden’s heightened level of scrutiny, states are forced to struggle simply to uphold 

and justify the constitutionality of their own laws—often before the laws ever go into effect and 

against fictitious plaintiffs with fictitious and speculative harms.  
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As Justice Thomas noted in June Medical, “the fact that no five Justices can agree on the 

proper interpretation of our [abortion] precedents today evinces that our abortion jurisprudence 

remains in a state of utter entropy.” 140 S. Ct. at 2152 (Thomas, J., dissenting). Issues like abortion 

are “fraught with judgments of policy and value” and “opinions are sharply divided,” Maher v. 

Roe, 432 U.S. 464, 479 (1977), and the judicial chaos in courts at all levels is the result of this 

ghastly, erratic, and unprincipled abortion jurisprudence. The proper course in a free and 

democratic society is to leave such decisions up to the legislative branches, and the present disorder 

and confusion are the natural and proximate consequences of an overly activist Court playing in 

the realm of politics best reserved to the legislatures. Such judicial overreach “inevitably invites 

an unelected federal judiciary to make decisions about which state policies it favors and which 

ones it dislikes.” Garcia v. San Antonio Metro. Trans. Auth., 469 U.S. 528, 546 (1985). The proper 

response is to return the regulation regarding abortion to State legislatures and uncuff their hands 

from the undue burden standard of heightened review. See June Medical, 140 S. Ct. at 2136 

(Roberts, C.J., concurring in judgment). It is the will of people, voiced through their State 

legislatures, that should govern and not the Courts  as an “ex officio medical board with powers to 

approve or disapprove medical and operative practices and standards throughout the United 

States.” Akron, 462 U.S. at 456 (O’Connor, J., dissenting). Roe and Casey are hopelessly 

unworkable, and this Court should overturn abortion jurisprudence, returning the question to the 

legislatures where it belongs. 

3. Abortion Precedents Have Damaged the States, Legislatures, and the Courts. 

Despite the fact that the doctrine of stare decisis is intended to ensure the law “will not 

merely change erratically” and “will develop in a principled and intelligible fashion.” Vasquez, 

474 U.S. at 265, this Court’s inconsistent and incoherent abortion jurisprudence is responsible for 
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“significant negative jurisprudential [and] real-world consequences.” Ramos, 140 S. Ct. at 1415 

(Kavanaugh, J., concurring in part). Courts should be neutral arbiters of the law, yet the Court’s 

inability to articulate discernable guiding principles, justify its holdings, or solidify the 

jurisprudence with any legitimate textual, historical, or traditional rationale has changed this 

Nation’s perception of the judicial system. Courts are intended to be neutral arbiters of the law that 

deliver unbiased interpretations of the law, yet abortion jurisprudence has interjected the courts 

into a hotly contested and incredibly divisive political issue. Not only has this affected the Nation’s 

perception of the Court’s fairness and neutrality, but it also continues to routinely prevent States 

from democratically passing laws affecting the will of the people.  

Pre-viability, the undue burden standard prevents a State from prohibiting abortions. 

Casey, 505 U.S. at 777. This “completely unworkable method” of applying heightened scrutiny is 

an undue impairment to a state’s legitimate interests. City of Akron, 462 U.S. at 454 (O’Conner, 

J., dissenting). This unworkable standard has not only impaired the States’ ability to effectuate 

their police powers and protect their people by isolating the debate “outside the arena of public 

debate and legislative action,” Glucksberg, 521 U.S. at 720, but it has also undermined principles 

of democratic governance. Duly enacted laws and regulations do not violate the Due Process 

Clause of the Fourteenth Amendment and are proper so long as there are “reasonabl[y] and 

substantially related to public health, safety, morals or general welfare.”  Euclid v. Ambler Realty 

Co., 272 U.S. 365, 395 (1926). The undue burden standard’s level of heightened scrutiny 

impermissibly interferes with a State’s ability to pass such laws by subjecting them to an 

unconstitutional, impossible-to-meet inquiry. Even if a State’s populace were to unanimously vote 

to enact a provision, the undue burden barbaric gatekeeping standard would strike it down, wholly 

negating the will of the people. 
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Therefore, this Court’s abortion jurisprudence is anti-democratic. It disserves the 

fundamental precepts of “democratic self-governance,” Garcia, 469 U.S. at 547, by making it 

impossible for states to enact laws and regulations that accurately reflect the will of the people. 

Representatives to state legislatures are elected directly by the people in competitive, democratic 

contests and by popular vote. Citizens flock to the ballot box during every election cycle to make 

their voices heard and to elect advocates who will fight to pass laws that reflect their beliefs. These 

duly elected are best situated not only champion the people’s wants and desires but to also 

communicate with the people such that new laws continue to reflect the people’s concerns and 

interests. 

Our system of government was intentionally designed to reflect this democratic system. It 

was purposefully calculated to be “a Constitution established by the people and unalterable by the 

government,” The Federalist No. 53 (James Madison). Nevertheless, the activist Court in Roe 

tossed aside and ignored this fundamental precept that serves as the guiding principle for our entire 

Nation. This exalted tenet was enshrined in the Tenth Amendment which states “[t]he powers not 

delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved 

to the States respectively, or to the people.” U.S. Const. amend X. (emphasis added). The decisions 

in Roe and Casey, however, along with the undue burden standard and its artificial and improper 

level of heightened scrutiny, prevent the States from passing laws designed to effect legitimate 

state interests such as protecting unborn lives, safeguarding women’s health, and defending the 

integrity of the medical profession. Rather than allowing the States to enact laws, the court 

“extend[ed] constitutional protection to an asserted right [and] place[d] the matter outside the arena 

of public debate and legislative action.” Glucksberg, 521 U.S at 720. Abortion jurisprudence is 

“one of the most contentious and controversial [topics] in American society,” Stenberg v. Carhart, 
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530 U.S. 914, 947 (2000) (O’Connor, J., concurring), and yet judicial precedents have taken 

discussion and decisions regarding abortion away from state legislatures, and thus out of the hands 

of the people, and placed them squarely before the bench of the judiciary instead. 

Even so, judicial command of abortion dialogue has inevitably damaged the Nation’s 

perception of the Court. Such a divisive and contentious issue inevitably calls for heated debate 

concerning polarized discussion revolving around discordant values. The courts are intended to be 

neutral arbiters of the law and deciders of fact, yet the judiciary’s foray into the political arena by 

creating and championing a hotly contested issue such as abortion has guaranteed that the Nation 

perceives the court as anything but impartial. Abortion is a “unique act,” Casey, 505 U.S. at 852, 

that is utterly “different in kind from” any other right or liberty interest, Thornburgh 476 U.S. at 

792 (White, J., dissenting), which grants the ability to intentionally “terminat[e] a potential life.” 

Harris, 448 U.S. at 325. Leaving command of such a polarizing subject in the hands of the 

judiciary has resulted in a perception of bias and favoritism. 

The undue burden standard is a judicially created doctrine with an artificial standard of 

review, and its privileged application of heightened scrutiny is applied in no other context and 

against no other type of law. The activist Roe Court concocted the right to abortion, and the Court 

has been dutifully devising exclusive standards and select applications of judicial principles in 

detrimental and harmful attempts to justify and uphold it ever since. Courts use the large-fraction 

test, another singular application of a special rule, Casey, 505 U.S. at 895, against facial challenges 

to abortion laws, and ordinary rules of statutory construction are instantly and summarily 

abandoned when the court confronts a regulation touching on abortion. Gonzales v. Carhart, 550 

U.S. 124, 153 (2007). 
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In addition, in fashioning an entirely new balancing test, the Court applied the undue 

burden standard in Whole Women’s Health v. Hellerstedt in a way that will “surely mystify lower 

courts for years to come.” 136 S. Ct. at 2326 (2016) (Thomas, J., dissenting). Hellerstedt requires 

courts to apply a balancing test “in which unweighted factors mysteriously are weighed.” June 

Med. Servs., 140 S. Ct. at 2136 (Roberts, J., concurring) (internal citations omitted). Yet, there is 

no legitimate or impactful way to apply weight to the States’ interests, their desire to effectuate 

the will of the people, to safeguard women’s health and the integrity of the medical profession, 

and to balance those against a woman’s concept of her “own concept of existence, of meaning, of 

the universe, and of the mystery of human life.” Casey, 505 U.S. at 851. The only result from such 

an ephemeral test is “‘equality of treatment is . . . impossible to achieve; predictability is destroyed; 

judicial arbitrariness is facilitated; judicial courage is impaired.” June Med. Servs., 140 S. Ct. at 

2136 (Roberts, J., concurring) at 2135-36. (quoting Antonin Scalia, The Rule of Law as a Law of 

Rules, 56 U. Chi. L. Rev. 1175, 1182 (1989)). 

As the Court explained in Casey, its own legitimacy is derived from “substance and 

perception.” Casey, 505 U.S. at 864-69. Yet, fifty years of abortion jurisprudence has achieved 

nothing except to diminish the Nation’s perception of judicial impartiality. This Court interjected 

itself into a realm that it had no rightful purpose interfering with. It tampered with a question that 

should have been left to democratic rule and political process by inventing special rules, imposing 

elite and exclusive standards, and it has failed in any clear and meaningful way to establish how 

those rules or standards should be interpreted or applied.  

The fact that the Court is aware of these problems—and abjectly refuses to correct them—

only serves to exacerbate that acuity. As Justice O’Conner observed in Thornburgh, “abortion is 

not the only constitutional issue on which this Court is divided [but it] has generally refused to let 
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such disagreements, however longstanding or deeply felt, prevent it from evenhandedly applying 

uncontroversial legal doctrines to cases that come before it.” 476 U.S. at 814 (O’Connor, J., 

dissenting). Year after year, however, the courts routinely strike down State laws regulating 

aborting, undercutting both democratic rule and its own legitimacy in the eyes of the people. Such 

“head-on confrontations between the life-tenured branch and the representative branches of 

government” will inevitably erode “[t]he public confidence essential to the former.” United States 

v. Richardson, 418 U.S. 166, 188 (1974) (Powell, J., concurring). The inevitable result is harmful, 

“real-world effects on the citizenry, not just . . . on the law and the legal system,” Ramos, 140 S. 

Ct. at 1415 (Kavanaugh, J., concurring in part).  

4. Legal and Factual Developments Have Rendered Abortion Precedents Obsolete. 

Nearly five decades of social, economic, and scientific advancements have exemplified 

exactly how wrong the Court’s decision in Roe is. The invention of a liberty interest somehow 

predicated upon the general right to privacy and unmoored from the text of the Constitution and 

the Nation’s history and traditions has produced a so-called right that is completely unlike any 

other. It is inconsistent with every other substantive due process holding this Court has handed 

down, and no other court and in no other context has ever held there is a right to “the purposeful 

termination” of human life. Harris, 448 U.S. at 325.  

Roe is rife with antiquated and detestable stereotypes of women’s roles in society that have 

no place in today’s world. Roe plainly suggested, for example, that without access to abortion, a 

woman would be doomed to “a distressful life and future.” 410 U.S. at 153. That Court not only 

wrongfully equated the idea of childbearing with a woman’s inability to have an independent and 

positive life outside the home, it also dangerously conflated motherhood with destruction of a 

woman’s social status and independent economic viability. Roe’s conclusion is reliant upon the 
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antiquated misconception that motherhood renders a woman’s economic viability completely 

moot, making her completely dependent upon her husband and family and utterly devastating her 

ability to contribute to either society in any other fashion such as wage-earning.  

The Court in Casey inanely justified abortion as necessary for “women to participate 

equally in the economic and social life of the Nation” such that they could “control their 

reproductive lives.” 505 U.S. at 856. This is as unequivocally false. Roe envisioned a world where 

a woman had to choose between having a child and a family or being a successful and productive 

member of society, but that is no longer the case. Since Roe, almost half a century of legislative 

enactments at both the state and federal levels and a near half-century of judicial policy have 

ensured this is not now, nor will it ever be, the case. Current policies now offer assistance with 

childcare, protect a woman’s leave time post-pregnancy, and prevent discrimination against 

pregnancy in hiring and advancement policies. The Pregnancy Discrimination Act, 42 U.S.C. § 

2000e et seq., prohibits discrimination against women on the “basis of pregnancy, childbirth, or 

related medical conditions” and ensures that they will be treated equally “for all employment-

related purposes, including receipt of benefits under fringe benefit programs.” 42 U.S.C. § 

2000e(k). Health conditions related to pregnancy may be protected under the Americans With 

Disabilities Act, 42 U.S.C. § 12101 et. seq., which requires employers to provide reasonable 

accommodations to satisfy health needs. Under the Family Medical Leave Act, 29 U.S.C. 2601 et. 

seq., a new mother may be eligible for up to twelve weeks of leave from her place of employment, 

and her job is protected for up to twelve weeks in each twelve-month period. Under the Fair Labor 

Standards Act, 28 U.S.C. 201 et. seq., employers are required to provide safe, private places and 

“reasonable break time for an employee to express breast milk for her nursing child.” 29 U.S.C. § 

207(r)(1)(A),(B). 
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In 1973, parents were required to care for their children or face criminal penalty, but all 

fifty states now have “safe haven” laws which allow a mother to leave an unwanted “newborn 

directly in the care of the state until it can be adopted.” McCorvey v. Hill, 385 F.3d 846, 851 (5th 

Cir. 2004) (Jones, J., concurring). These laws enable young parents to leave their children in the 

custody of any fire or police department so they never inflict “cruelty to the child [or] an anguish 

to the parent” by being unable to “provide for the nurture and care of the infant.” Casey, 505 U.S. 

at 853. Whereas before, a single mother might struggle to provide for herself or her children, the 

Department of Agriculture’s Food and Nutrition Service, Women, Infants and Children (WIC), 

provides low-income pregnant women and children up to five years of age with subsidized 

supplemental food, nutrition education, and health care referrals. Additionally, infants can be 

insured for free through the Children’s Health Insurance Program via the Pregnancy Assistance 

Fund.  

Broad and dramatic changes have in the law occurred since Roe was written, and the 

majority of states now recognize the unborn human life and protect it regardless of an arbitrary 

line drawn by the court. Since Roe, thirty-six have states enacted statutes classifying the killing of 

an unborn child as homicide, Paul Benjamin Linton, The Legal Status of the Unborn Child Under 

State Law, 6 U. St. Thomas J.L. & Pub. Pol’y 141, 143 (2011), and twenty-two of twenty-nine 

states that have retained capital punishment for murder prohibit the killing of a woman while 

pregnant. Id. at 146 n.27. Thirty states have rejected viability as a relevant factor in determining 

viability for non-fatal injuries to an unborn life and concluded that recovery for damages can be 

brought regardless of the stage of pregnancy. Id. at 146. Forty-three states allow for recovery under 

wrongful death statutes for prenatal injuries resulting in stillbirth. Id. Viability is a concept with 
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no other meaning or use outside of abortion jurisprudence, and this Court's adherence to it ignores 

the fact that it is now "a doctrinal anachronism discounted by society." Casey, 505 U.S. at 855. 

Abortion precedents that hold no State has any interest in unborn life prior to the point of 

viability, yet current scientific knowledge and advanced understandings of fetal development 

demonstrate exactly how outdated and wrong Roe and Casey’s understanding of science and fetal 

development is. For example, we now know “a baby develops sensitivity to external stimuli and 

to pain much earlier than was . . . believed” when precedents were set, McCorvey, 385 F.3d at 852 

(Jones, J. concurring), and it is now widely recognized—and the Court has acknowledged— “a 

fetus is a living organism while within the womb.” Gonzales, 550 U.S. at 147. The medical world 

now absolutely recognizes the fact that “fusion of sperm and egg” creates a “complete and living 

organism.” Maureen L. Condic, When Does Human Life Begin? The Scientific Evidence and 

Terminology Revisited, 8 U. St. Thomas J. L & Pub. Pol’y 44, 70 (2013). In contrast to the 

unfounded stone-age philosophy believed when Roe was decided in 1973, we now know that a 

child has matured to point that it can feel pain and respond to stimuli by twelve weeks. W.G. 

Derbyshire & John C. Bockmann, Reconsidering Fetal Pain, 46 J. Med. Ethics 3, 6 (2020).  

Abortion’s negative side effects are not only limited to the termination of unborn life. “The 

medical, emotional, and psychological consequences of an abortion are serious and can be lasting.” 

L. v. Matheson, 450 U.S. 398, 411 (1981). Abortion can easily result in numerous complications 

including cervical perforation, blood clots, uncontrolled hemorrhaging, infection, pelvic 

inflammatory disease, cardiac arrest, respiratory arrest, preterm birth in subsequent pregnancies 

and more. P.K. Coleman, Abortion and Mental Health: Quantitative Synthesis and Analysis of 

Research Published 1995-2009, 199 Brit. J. of Psychiatry 180-86; H.M. Swingle et al., Abortion 

and the Risk of Subsequent Preterm Birth: A Systematic Review and Meta-Analysis, 54 J. Reprod. 
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Med. 95 (2009); J.M. Throp et. al., Long-Term Physical and Psychological Health Consequences 

of Induced Abortion: Review of Evidence, 58 Obstet. & Gynecol. Survey 67, 75 (2003).  

We also now have data which demonstrates the rate that complications occur grows more 

pronounced if the abortion is performed later in pregnancy, when the relative risk of mortality 

increases by 38% for each additional week. L. Bartlett et al., Risk Factors for Legal Induced 

Abortion-Related Mortality in the United States, 103 Ob. & Gyn. 729 (2004). Late-term abortions 

require a greater degree of cervical dilation, which can result in a greater chance of hemorrhaging, 

and abortions taking place after fifteen weeks carry inherent risks of infection, bleeding, damage 

to genitourinary and gastrointestinal organs, and cervical laceration. Id. 

The Casey Court sought to justify the use of abortion as an alternative form of 

contraception, yet medical advancements have also rendered this concept a nullity. That Court 

reached the conclusion that “viability marks the earliest point at which the State’s interest in fetal 

life is constitutionally adequate.” 505 U.S. at 860. This mistaken theory is abjectly wrong and 

subject to logical fallacy. “[P]otential life is no less potential in the first weeks of pregnancy that 

it is at viability or afterward,” and “the State’s interest in protecting potential human life exists 

throughout the pregnancy. City of Akron, 462 U.S. at 461 (O’Connor, J., dissenting). Medical 

developments and the advancement of science has provided more than sufficiently “good reasons 

. . . for the Court to reevaluate its jurisprudence” and overturn horrible precedent. MKB Mgmt. 

Corp. v. Stenehjem, 795 F.3d, 773 (8th Cir. 2015). 

5. Reliance Interests Do Not Support Abortion Precedent. 

Abortion jurisprudence is a completely anti-democratic and unworkable set of standards 

that has produced almost five decades of inconsistent and unreliable results. Abortion precedent 

certainly does “not establish the sort of reliance interests” necessary to maintain a defective and 
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unpredictable jurisprudence that has been unable to produce a single coherent rule for the nation 

to follow. Arizona v. Gant, 556 U.S. 332, 349 (2009). This Court’s abortion cases have been 

“decided by the narrowest of margins” and “defied consistent application by the lower courts.” 

Payne, 501 U.S. at 829. The 5-4 opinion issued in June Medical Services exemplifies this problem. 

Merely two years ago, this Court failed to produce even a single coherent interpretation of Casey, 

instead producing three different understandings of what might be correct and what might satisfy 

Casey’s requirements. See June Med. Servs., 140 S. Ct. at 2103. This confusion is exemplified by 

the fact that courts are utterly confounded and absolutely mystified when trying to figure out how 

to apply this Court’s abortion jurisprudence, and the result is an inconsistent, uneven application 

of the law. Cf. Planned Parenthood of Ind. & Ky., Inc. v. Adams, 937 F.3d 973 (7th Cir. 2019) 

(enjoining a parental notification law that complied with Hellerstedt and Casey); Planned 

Parenthood of Ind. & Ky., Inc. v. Box, 991 F.3d 740 (7th Cir. 2021) (refusing to apply the Chief 

Justice’s opinion in June Medical Services).2 When the Supreme Court of the land cannot produce 

a single voice clarifying what a fifty-year-old liberty interest actually means, no other court can be 

expected to reasonably rely upon the precedent. 

Any reliance on the Court’s holdings in Roe or Casey is not only unreasonable, but both 

individuals and State legislatures alike must proceed with extreme hesitation and caution, trudging 

through unprecedented waters. The American people and the States have been “on notice for 

years” that the ever-unsettled abortion laws might change at a moment’s notice or at the faintest 

whiff of any political whim. Janus, 138 S. Ct. at 2484. Courts have shown a proclivity for 

overturning duly enacted legislation designed to protect the people or impeding it from going into 

 
2 As the narrowest grounds for the Court’s decision to reverse, Chief Justice Roberts’s opinion is 

controlling. See, e.g., Marks v. United States, 430 U.S. 188, 193 (1977). 



29 

effect—sometimes on a weekly or biweekly basis. Compare Whole Women’s Health et. al. v. 

Jackson et. al., No. 21A24, 594 U.S. ___ (2021) (denial of an emergency application for injunctive 

relief preventing Texas law criminalizing abortion after six weeks via Texas Senate Bill 8 on Sept. 

01, 2021) with United States v. Texas, Civ. No. 1:21-cv-796 (W.D. Tex. filed Sept. 09, 2021) 

(United States Department of Justice suing the State of Texas on September 9, 2021, because Texas 

Senate Bill 8 went into effect) and Memphis Ctr. for Reproductive Health et. al., v. Slattery et. al., 

No. 20-5969 (6th Cir. Filed Sept. 10, 2021) (United States Court of Appeals for the Sixth Circuit 

upholding a prohibition barring the State of Tennessee’s “heartbeat” bill which criminalized 

abortion after fetal cardiac activity is detected at six weeks gestation from going into effect 

September 10, 2021).  

The fact that abortion jurisprudence is so utterly splintered is not shocking. Roe and Casey 

are derived from a divisive, politically polarizing topic that should have been litigated in the halls 

of the legislature and not argued before the bench of the judiciary. State legislatures and 

economically- and politically-motivated private clinics with political agendas have been locked in 

an unending battle for the past five decades, attempting to sort out what this liberty interest requires 

with little-to-no direction from the Court. The unfortunate result is that abortion precedent simply 

does not “not provide a clear or easily applicable standard,” meaning that “arguments for reliance 

based on its clarity are misplaced.” South Dakota v. Wayfair, Inc., 138 S. Ct. 2080, 2086 (2018).  
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II. This Court Should Reverse the Court Below and hold that the Fetal Remains 

Provisions are Constitutional. 

This Court should rule that the applicable standard in this case is rational basis review 

and that the State of Greene’s fetal remains provisions pass that test. Abortion is not a 

fundamental liberty interest protected by the Fourteenth Amendment because it is not contained 

in the text of the Constitution or in this Nation’s history or traditions, and the State of Green has 

sufficient interests in the disposal of fetal remains, establishing medical ethics, and regulating the 

medical field such that the statutes should be upheld. The provisions come armed with a 

presumption of validity and do not have to be perfectly tailored to achieve their objectives. 

Alternatively, should this Court apply heightened scrutiny, the provisions will pass that standard 

because there are legitimate state interests in safeguarding women’s health, protecting unborn 

lives, and maintaining standards within the medical profession.  

A. The Proper Standard is Rational Basis Review, Not Heightened Scrutiny. 

1. The Fetal Remains Provisions Do Not Implicate a Fundamental Right. 

The Due Process Clause of the Fourteenth Amendment is designed to protect against State 

deprivations of “life, liberty, or property without due process of law.” U.S. Const. amend. X. 

Because this clause speaks to “process,” the Court has “long struggled to define” what substantive 

rights it is actually meant to protect. McDonald v. City of Chicago 561 U.S. 742, 811 (2010) 

(Thomas, J., concurring). As a result, the Court has liberally expanded the meaning of “liberty” 

under the Due Process Clause during the past century to mean something drastically different than 

and far beyond those “fundamental” liberties which are “deeply rooted in this Nation’s history and 

tradition.” Glucksberg, 521 U.S. at 720-21. The clause has been so broadly and so liberally 

construed at times in the past that the courts’ decisions have become so utterly incomprehensible 

and undefinable that they are borderline meaningless. Timbs v. Indiana, 139 S. Ct. 682, 692 
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(Gorsuch, J., concurring); see, e.g., Obergefell v. Hodges, 574 U.S. 644, 651-52 (2015) (examining 

“rights that allow persons, within a lawful realm, to define and express their identity”); Casey, 505 

U.S. at 851 (stating that “the right to define one’s own concept of existence, of meaning, of the 

universe, and of the mystery of human life”). 

Substantive Due Process requires a law be fair and reasonable and supported by an 

adequate justification for enacting the law. Nebbia v. New York, 291 U.S. 502, 537 (1934). Most 

laws--those which do not implicate a fundamental liberty interest--need only be rationally related 

to a legitimate State interest in order to be upheld. Glucksberg, 521 U.S. at 728. Heightened 

scrutiny is only ever applied if a fundamental liberty interest is somehow implicated by the law in 

question. Problematically, however, the Court’s own substantive due process precedents allow the 

Court to fashion fundamental rights without any textual constraints. The predictable result is  some 

of the Court’s most notoriously incorrect decisions are among those precedents. See, e.g., Roe, 410 

U.S. 113; Timbs v. Indiana, 139 S. Ct. at 692 (Gorsuch, J., concurring). 

The Constitution does not protect the right to abortion. The United States does not have a 

history of laws protecting abortion, and there is nothing in the text, history, or structure of the 

federal Constitution that creates the right to an abortion. See supra, Part I-1-A. In contrast, there 

is a long-standing tradition of honoring the lives of a deceased and affording those individuals who 

pass before us proper burial rights. The “[d]uties to protect the dignity of the human body after its 

death are deeply rooted in our nation's history.” Newman v. Sathyavaglswaran, 287 F.3d 786, 790 

(9th Cir. 2002). The idea that “every person . . . has a right to Christian burial,” Rex v. Stewart, 12 

AD. & E. 773 (1840), is a longstanding tradition that can be traced back through the common law 

where, “[i]n 17th century England, and in much of Europe, [there existed] duties to bury the dead 

and protect the dignified disposition of the body.” Sathyavaglswaran, 287 F.3d at 790. This duty 
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then “carried over into New England colonial practice where . . . every family was considered to 

have a right of burial in the churchyard of the parish in which they lived.” Id. 

Although unfortunate, it is unsurprising that the courts have confused the intimately related 

concepts of abortion and burial, since this Court’s “oxymoronic substantive due process doctrine 

has no basis in the Constitution.” Timbs, 139 S. Ct. at 692 (Gorsuch, J., concurring). Completely 

untethered from any constitutional basis, there is no “guiding principle to distinguish fundamental 

rights that warrant protection from nonfundamental rights that do not.” McDonald, 561 U.S. at 811 

(Thomas, J., concurring).  

2. The Fetal Remains Provisions Satisfy Rational Basis Review. 

Rational basis review is an extremely deferential standard to the State legislature that places 

a “high burden” on the plaintiff to demonstrate any statute’s impropriety. State v. Alger, 858 

N.W.2d 346, 362 (Wis. 2015). When a non-fundamental liberty interest is at stake, as it is in this 

case, the government only needs to demonstrate that the intrusion upon that liberty is rationally 

related to a legitimate government interest for that statue to be upheld. Glucksberg, 521 U.S. at 

728. Rational basis review is so deferential to the States that a law or regulation must be upheld as 

constitutional so long as there “is any conceivable state of facts that supports the policy” or any 

legitimate goal that a rational legislature might have thought the measure would further—whether 

or not this was actually the law’s goal or whether or not the law actually furthers it. Hayden v. 

Greensburg Cmty. Sch. Corp., 743 F.3d 569, 579 (7th Cir. 2014); see also FCC v. Beach Commc’n, 

Inc., 508 U.S. 307 (1993). As a result, a law that does not involve fundamental rights is “accorded 

[such] a strong presumption of validity,” Beach Commc’n, 508 U.S. at 314-15, that the legislature 

does not even “need not actually articulate at any time the purpose or rationale” behind the law 

itself. Heller v. Doe, 509 U.S. 312, 319 (1993). 
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Almost four decades ago, “[t]his Court [] acknowledged that a State has a legitimate 

interest in ‘proper disposal of fetal remains.’” Box v. Planned Parenthood of Ind. & Ky. Inc., 139 

S. Ct. at 1782 (quoting Akron, 462 U.S. at 452, n. 45). In order to support that interest, the State of 

Greene enacted the fetal disposition statutes. Under those statues, a woman must be afforded “the 

right to determine the final disposition of an aborted fetus,” Greene St. Ann. § 16-34-3-2(a), and 

an abortion clinic in possession of an aborted fetus must dispose of the deceased body just as it 

would for any other person. (R. at. 6.) In order to achieve its objective of advancing medical ethics 

and dignifying unborn lives, the State of Greene chose to exclude “an aborted fetus or miscarried 

fetus” from the statutory definitions of infectious or pathological waste.” Greene St. Ann. § 16-

34-3-4(a).  

The Court of Appeals for the Fourteenth Circuit incorrectly concluded that the statutes as 

written did not further the State’s legitimate interest of ensuring the proper disposal of fetal 

remains. (R. at 12.) In its discussion, the court stated that it was unable to find the rational 

connection between the means and the objective because a mother, unlike an abortion clinic, is 

empowered dispose of fetal remains in any manner in which she chooses. Id. However, the lower 

court ignores the fact that rationally related laws do not have to be “perfectly tailored” to their 

stated objective. Box, 139 S. Ct. at 1782. It is sufficient that the state simply draws a “rational” 

connection between the two. Armour v. City of Indianapolis, Inc., 556 U.S. 673, 685 (2012). The 

statutory provisions do in fact achieve that end: they declassify human remains as infectious or 

pathological waste—a title no human should ever be subject to—and ensure that human remains 

are not subjected to the undignified practice of interment in mass graves or subject to mass 

incineration. 
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Further, the court below summarily ignored the fact that the State of Greene’s amended 

laws fail to impose any additional burdens such as cost or procedural requirements on the mother 

by allowing her to dispose of her unborn child in any manner she wishes. A grieving mother is not 

similarly situated to an abortion clinic or any other doctor. She will not necessarily have access to 

the same resources, personnel, equipment, means, or knowledge as to how to properly acquire 

permits or follow procedure, and she may not be in a position to bear any extra costs. The State of 

Greene’s statues enable a mother to freely give her child the proper “dignified” “Christian burial” 

that it is entitled to without facing obstruction. Sathyavaglswaran, 287 F.3d at 790.  

There is no indication anywhere within the fetal remains provisions in House Bill 222 that 

they are intended to burden abortion. These laws regulate the disposition of embryonic and fetal 

tissue after abortion, stillbirth, or miscarriage, and are a proper and legitimate method via which 

the State of Greene is able to use “its voice and its regulatory authority to show its profound respect 

for the life within the woman.” Gonzales, 550 U.S. at 157. As the legislative history demonstrates, 

these laws were specifically enacted to promote medical ethics within the profession by ensuring 

that these unborn lives are given the proper dignity and respect common to every other living 

individual. (R. at 5.)  

Even if the questioned statutes “advocate[] for [and] inherently require[]” the moral 

conclusion that “aborted fetuses are human beings,” as the court below opines (R. at 12), it is well 

within the permissible boundaries of the State’s authority to “enact persuasive measures which 

favor childbirth over abortion, even if those measures do not further a health interest.” Casey, 505 

U.S. at 157. Indeed, this Court has explicitly held that laws and regulations which encourage 

childbirth are “rationally related to the legitimate governmental objective of protecting potential 

life.” Matheson, 450 U.S. at 413. The lower court erroneously concluded this would create an 
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“impermissible psychological burden” (R. at 12), that would prevent the mother from obtaining an 

abortion, yet the Gonzales Court acknowledged that it was not only permissible that a regulation 

and the knowledge it contained might influence some women to choose childbirth over abortion 

but that this effect was also sufficient to advance the state interest in protecting potential life. 550 

U.S. at 157. The fetal remains provisions only require  the mother be given the choice as to whether 

she or the clinic handle the child’s remains after the procedure is finished. The fact that knowledge 

of this choice might persuade “some women” from “carry[ing] the infant to full term” means that 

the statutes are rationally related to the State’s interests. Id. at 160. 

Likewise, it is utterly irrelevant to rational basis review whether upholding the fetal 

remains provisions “inherently require[] a recognition that aborted fetuses are human beings” or 

whether the laws “recognize that an aborted fetus is a person. (R. at 12-13). The Court of Appeals 

incorrectly determined that the fetal remains provisions were impermissibly overinclusive because 

they treat the unborn child as too human by providing it with the dignity deserved of every human, 

and yet also impermissibly underinclusive because the law does not treat the unborn child as 

human enough since the mother is permitted to give her child a proper burial without direct State 

oversight intruding into and regulating her conduct in her own homes. Planned Parenthood v. 

Minnesota, 910 F.2d 479, 488 (8th Cir. 1990).. However, the lower court neglects the fact that 

rational basis review is so highly deferential to a state legislature that it is utterly tolerant of both 

overinclusive and underinclusive laws. Duly enacted legislation such as this was passed through 

both houses of the State of Greene’s legislature and subsequently signed into law by its governor, 

and those facts alone arm the law with a presumption of rationality. See Beach Commc’n, 508 U.S. 

at 314. Legislative classifications are valid unless they bear no rational relationship to the State's 

objectives, see, e.g., Massachusetts Bd. of Ret. v. Murgia, 427 U.S. 307, 314 (1976), and they “do[] 
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not violate the Equal Protection Clause merely because the classifications are imperfect.” 

Dandridge v. Williams, 497 U.S. 471, 485 (1970); see also Washington v. Confederated Bands & 

Tribes of Yakima Indian Nation, 439 U.S. 463 (1979). Even if the fetal remains provisions are to 

“some extent both underinclusive and overinclusive, and hence the line drawn by [the legislature] 

imperfect, it is nevertheless the rule that in a case like this 'perfection is by no means required.'" 

Vance v. Bradley, 440 U.S. 93, 108 (1979) (quoting Phillips Chemical Co. v. Dumas School 

District, 361 U.S. 376, 385 (1960)). 

B. The Fetal Remains Provisions Satisfy the Undue Burden Standard. 

In the alternative, should this Court utilize an undue burden standard, the fetal remains 

provisions satisfy said standard. No court can simply strike down legitimately state regulations 

simply because it believes “they may be unwise, improvident, or out of harmony with a particular 

school of thought.” Williamson v. Lee Optical of Okla., Inc., 348 U.S. 483, 488 (1955). The ability 

to regulate abortions is a political question that falls squarely within the powers that “are reserved 

to the states respectively, or to the people,” U.S. Const. amend. X, yet both the States and this 

Court are constrained by an abysmal line of cases beginning in Roe and extending through Casey 

into modern day jurisprudence which hold that a State may not impose an “undue burden” on a 

woman’s obtaining an abortion by “placing a substantial obstacle in the path of a woman’s choice.” 

Casey, 505 U.S. at 877-78. Even if this Court somehow finds the fetal remains statutes are subject 

to heightened scrutiny, they would still pass the undue burden test. Under that test, an abortion 

regulation must be upheld if it is reasonably related to a legitimate state interest and poses no 

substantial obstacle to abortion. See June Med. Servs., 140 S. Ct. 2103; Casey, 505 U.S. at 878.  

In Roe, the Court identified three State interests sufficient to justify regulating abortion: an 

interest in safeguarding mothers’ health, protecting the potential life of the unborn child, and 
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maintaining standards within the medical profession. Roe, 410 U.S. at 154. The Hellerstedt Court 

subsequently concluded Casey’s undue burden test should be conducted as a balancing test in 

which the Court weighs “the burdens a law imposes on abortion access together with the benefits 

those laws confer” Hellerstedt, 136 S. Ct. at 2309-10. Thus, so long as a state regulation on 

abortion advances a State interest in the mother’s health, the unborn life of the child, or the integrity 

of the medical field, as they do here, the regulation does not fail the undue burden analysis. Whole 

Woman’s Health v. Smith, 338 F. Supp. 3d 606, 623 (W.D. Tex. 2018).  

The statutes achieve State of Greene’s trifold purposes, as the State simply requires the 

mother be informed of her “right to determine the final disposition of an aborted fetus.” Greene 

St. Ann. § 16-34-3-2(a). Although this statute is not intended to do so, the fact that it may have the 

incidental effect of encouraging a mother to carry the child to term is sufficient to justify the State’s 

interest in the unborn life. See Gonzales, 550 U.S. at 157. In addition, legislative history behind 

House Bill 222 demonstrates that the statutes are designed to promote the State’s interest in 

“medical ethics” and “regulate the medical profession by ensuring” that fetal remains are disposed 

of in a manner that “demonstrat[es] respect for the life of the unborn.” (R. at 5.) The Statutes 

achieve this effect by ensuring that that clinics and doctors “fully inform” the mother of all 

information prior to her having an abortion, Casey, 505 U.S. at 882, and by ensuring they will treat 

the unborn human life with dignity and respect. Informing the mother also has the effect of 

reducing the risk of “devastating psychological consequences” by allowing her to consider the 

“impact on the fetus,” something that is “relevant, if not dispositive, to the decision.” Id. In such a 

way, because it “cannot be questioned that psychological well-being is a facet of health,” the State 

of Greene also furthers its interest in the safeguarding mother’s health. Id.  
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The Court has held that regulations which do not have a significant impact on a mother’s 

choice are permissible as long as there is also a legitimate state interest. See Akron, 462 U.S. at 

429; Harris, 448 U.S. at 315; Maher, 432 U.S. at 473-74. The fetal remains provisions do not 

impose a significant impact on the mother’s choice—they do not even regulate her activity. The 

only conduct regulated by the State of Greene is that of the doctor performing the abortion or of 

the abortion clinic in disposing of the fetal remains, not any action by mother. Greene State 

Annotated Section § 16-34-3-2(a) requires the abortion clinic to inform the mother she has a right 

to choose who disposes of the fetal remains, but it does not require her to make said choice. 

Likewise, the remaining requirements only apply the healthcare facility charged with disposing of 

the remains (that they obtain a burial permit, do not contract out the work to a third party, or 

perform simultaneous cremations.) See Greene St. Ann § 16-34-3-4(a). These provisions in no way 

impact the mother since “she need not be told of the disposition means [or] consulted about the 

provider’s particular choice for disposition.” Minnesota, 910 F.2d at 486-87. Further, it is 

significant that these remaining provisions only come into effect after the abortion has been 

performed. Although these after-the-fact requirements certainly “touch[] on abortion,” they do not 

in any way “interfere[] with or burden[] a woman’s right to choose to have an abortion.” Id. at 487. 

At best, these statutes merely “acknowledge[] the existence of abortion and [regulate issues] 

related to abortion” without ever “interfer[ing] with or burden woman’s right to choose to obtain 

to have an abortion.” Id.  

C. Conclusion 

For the aforementioned reasons, this Court should rule that the applicable standard in this 

case is rational basis review and that the State of Greene’s fetal remains provisions pass that test. 

Abortion is not a fundamental liberty interest protected by the Fourteenth Amendment because it 
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is not contained in the text of the Constitution or in this Nation’s history or traditions, and the 

State of Green has sufficient interests in the disposal of fetal remains, establishing medical 

ethics, and regulating the medical field such that the statutes should be upheld. The provisions 

come armed with a presumption of validity and do not have to be perfectly tailored to achieve 

their objectives. Alternatively, should this Court apply heightened scrutiny, the provisions will 

pass that standard because there are legitimate state interests in safeguarding women’s health, 

protecting unborn lives, and maintaining standards within the medical profession.  

CONCLUSION 

For the aforementioned reasons, this Court should hold pre-viability abortions are 

constitutional and reverse the Fourteenth Circuit’s decision which bars the Gestational Age Act 

and the fetal remains provisions from going into effect. This Court should overturn all precedents 

which hold abortion is a constitutional right subject to a heightened standard of review because 

those precedents are grievously and egregiously wrong, they are utterly and hopelessly 

unworkable, they have inflicted severe damage to the judiciary and to the States, and they are so 

conflicted and unreliable that they produce no reliance interests. The fetal remains provisions do 

not implicate a fundamental liberty interest, and thus are properly subject to rational basis review, 

not heightened scrutiny, but nevertheless satisfy the heightened scrutiny standard. Therefore, this 

Court should reverse the Fourteenth Circuit below and find the State of Greene’s democratically 

enacted laws constitutional. 


