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QUESTIONS PRESENTED 

1. Whether all pre-viability prohibitions on elective abortions are unconstitutional?  
 
2. Whether a state statute requiring healthcare facilities to dispose of embryonic and fetal 

remains in the same manner as other human remains imposes an undue burden on a woman’s 

decision to have an abortion?  
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STATEMENT OF FACTS 
 

In January 2020, the State of Greene (the “State” or “Petitioner”) enacted House Bill 411, 

entitled the “Gestational Age Act” (“H.B. 411” or the “Act”), which the Governor signed into 

law. R. at 3. H.B. 411 provided that, in most cases, an abortion cannot be performed until a 

physician first determines and documents a fetus’s probable gestational age. R. at 3. Except in a 

medical emergency or in the case of a severe fetal abnormality, a person shall not perform, 

induce, or attempt to perform or induce an abortion of an unborn human being if the probable 

gestational age of the unborn human being has been determined to be greater than fifteen weeks. 

R. at 3. 

H.B. 411 also provided that an abortion “shall be permitted if: a. A licensed physician in 

the State of Greene determines abortion is necessary to protect the heath or life of the mother; or 

b. The pregnancy resulted from rape or incest.” R. at 3 n. 1. The legislature found that the State 

had compelling interests in protecting women’s health. R. at 4. The intent of the Act was to stop 

the “barbaric practice” of dilation and evacuation procedures, preserve pre-natal life, and 

preserve the dignity of the medical profession. R. at 4. The law restricted the provisions of 

abortion only by one week in the State as the Greene Women’s Health Clinic, LLC (the “Clinic” 

or “Respondent”) stopped providing medical abortions at sixteen weeks. R. at 4–5. 

Later in 2020, the State adopted House Bill 222 (“H.B. 222”), collectively known as the 

fetal remains provisions. R. at 5. These provisions regulated the disposition of embryonic and 

fetal tissue resulting from the termination of a pregnancy, whether through abortion, still birth, or 

miscarriage. R. at 5. H.B. 222 was intended to promote the legitimate interests in “medical 

ethics” and regulate “the medical profession by ensuring that abortion providers, like other health 
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care facilities, dispose of fetal remains in a method demonstrating respect for the life of the 

unborn.” R. at 5.  

Further, H.B. 222 determined the manner in which healthcare facilities disposed of 

embryonic and fetal tissue along with aborted fetuses. R. at 5. It provided that a woman must be 

afforded “the right to determine the final disposition of an aborted fetus.” Greene St. Ann. § 16-

34-3-2(a). R. at 5. A healthcare facility must inform a woman that she has the ultimate right to 

determine the final disposition of the remains. R. at 5. Women may choose to dispose of the 

aborted fetus themselves, but in most instances, women allow the abortion facility to dispose of 

the fetus. R. at 5. If women elect for the healthcare facility to handle the disposal, then she need 

have no further involvement in the disposal. R. at 5. 

Prior to adopting H.B. 222, a healthcare facility disposed of fetal remains through 

incineration along with surgical byproducts. R. at 5. Facilities would often incinerate numerous 

fetuses simultaneously pursuant to Greene St. Ann. § 35-2-1(a), which allowed for either the 

burial or cremation of fetuses. R. at 5. After adopting H.B. 222, healthcare facilities were 

required to dispose of a fetus if a woman decided to not dispose of it herself. R. at 5. This 

required healthcare facilities to acquire a burial transmit permit for the final disposition of an 

aborted fetus pursuant to Greene St. Ann. §§ 16-37-3, 23-14-31-5, which included interment and 

cremation under Greene St. Ann. § 16-34-3-4(a). R. at 5–6. Further, healthcare facilities are no 

longer able to contract with third parties to incinerate aborted fetuses with other surgical 

byproducts or to incinerate multiple fetuses at one time. R. at 6. Now, healthcare facilities must 

bury or cremate aborted fetuses individually. R. at 6. 
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STATEMENT OF THE CASE 
 

Dr. Elon Sternberger (“Respondent”), a physician at the Clinic, and the Clinic 

(collectively “Respondents”) challenged the constitutionality of H.B. 411 and H.B. 222 under 

Casey’s viability and undue burden standards. R. at 4, 6. The District Court for the Northern 

District of Greene held that the state statutes were unconstitutional and concluded that (1) all pre-

viability bans on abortion were invalid and (2) the fetal remains provisions posed an undue 

burden on a woman’s right to terminate her pregnancy. R. at 5–6.  

The pre-viability provision banned all elective abortions after 15 weeks. R. at 4. The fetal 

remains provisions required (1) that the Clinic afford a woman the right to determine the final 

disposition of an aborted fetus, and (2) if a woman did not choose to dispose of a fetus herself, 

the Clinic was required to either bury or cremate each fetus individually pursuant to the burial 

transmit requirements for the transportation and disposal of the human remains. R. at 5–6. 

The district court denied the State’s motion for summary judgment and granted 

Respondents’ motion for summary judgment as to both statutes. R. at 2. As to the pre-viability 

statutes, the court held that the provisions violated Casey’s viability standard, despite compelling 

state interests. R. at 2. As to the fetal remains provisions, the district court held that women’s 

rights were violated under the Due Process Clause. R. at 6. The district court also granted a 

permanent injunction in favor of Respondents enjoining enforcement of the pre-viability and 

fetal remains statutes. R. at 3. The State appealed. R. at 2. The Fourteenth Circuit Court of 

Appeals affirmed the district court’s rulings on similar grounds. R. at 10. This Court granted 

certiorari to decide (1) whether all pre-viability prohibitions on elective abortions are 

unconstitutional, and (2) whether a state statute requiring healthcare facilities to dispose of 
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embryonic and fetal remains in the same manner as other human remains imposes an undue 

burden on a woman’s decision to have an abortion. R. at 21.  

STANDARD OF REVIEW 
 

 A challenge to the constitutionality of a statute is reviewed de novo. Entm’t Prods., Inc. 

v. Shelby County, 721 F.3d 729, 733 (6th Cir. 2013). A lower court’s order granting or denying 

an injunction is reviewed for an abuse of discretion, however, the Court has plenary review of 

the issues of law underlying a lower court’s decision. Castrol, Inc. v. Pennzoil Co., 987 F.2d 939, 

943 (3d Cir. 1993). A district court’s findings of fact are reviewed for clear error. Estate of 

Brennan ex rel. Britton v. Church of Scientology Flag Serv. Org., Inc., 645 F.3d 1267, 1272 

(11th Cir. 2011).  

 A grant or denial of summary judgment is reviewed de novo. B&G Enters., Ltd. v. United 

states, 220 F.3d 1318, 1322 (11th Cir. 2000). Summary judgment is proper where there is no 

genuine dispute of any material fact and the moving party is entitled to judgment as a matter of 

law. Bostic v. Schaefer, 760 F.3d 352, 370 (4th Cir. 2014). A dispute of fact is genuine if a 

“reasonable jury could return a verdict for the nonmoving party” and is material if it affects the 

outcome of the case.  Libertarian Party of Va. v. Judd, 718 F.3d 308, 313 (4th Cir. 2013). The 

“facts and all justifiable inferences arising therefrom” are reviewed “in the light most favorable 

to the nonmoving party.” Id. at 312.  

SUMMARY OF THE ARGUMENT 
 

First, pre-viability prohibitions on elective abortions are constitutional. This Court should 

reject heightened scrutiny on pre-viability prohibitions and abolish the viability standard so that 

legitimate state interests—in the protection of life, a mother’s health, and proper regulation of the 
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medical profession—may be considered. Further, this Court should hold that H.B. 411 is 

rationally related to legitimate state interests, and thus, is constitutional.  

A standard of heightened scrutiny for pre-viability prohibitions on elective abortion is 

improper. Abortion is neither a liberty under the Due Process Clause nor a fundamental right 

deserving of such heightened protection. Heightened protection for such cases counters current 

substantive due process precedent and the Court’s precedent applying heightened scrutiny to 

abortion cases is unsettled, unworkable, and possesses no reliance interests. Even if this Court 

chooses to maintain a heightened scrutiny standard, it should at the very least abandon the 

arbitrary viability standard so that valid state interests may be upheld. The viability standard 

suffers from the same unworkability and unsettledness as heightened scrutiny and should be 

abandoned. 

Second, a woman’s right to determine the final disposition of an aborted fetus through 

regulated disposition methods and the State’s interest to dispose of fetal remains with dignity do 

not violate substantive due process. A woman’s right to terminate her pregnancy precedes the 

application of the fetal remains provisions, so any claimed burden fails to impede a woman’s 

ultimate decision to terminate her pregnancy. Moreover, the fetal remains provisions regulate a 

healthcare facilities’ disposition methods, not a woman’s access to an abortion. As a result, the 

fetal remains provisions do not amount to an unconstitutional burden on a woman’s ultimate 

decision to terminate her pregnancy.  

Further, the State’s fetal remains provisions are rationally related to the State’s legitimate 

interest in recognizing the dignity and humanity of fetal remains. While it may be true that states 

are not required to treat fetal remains the same as other human remains, it does not follow that 

those states cannot recognize the dignity and humanity of the unborn. Thus, because the fetal 
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remains provisions adopted by the State do not constitute an undue burden and are rationally 

related to a legitimate state interest, the provisions are valid under the Due Process Clause. 

In sum, this Court should reverse the Fourteenth Circuit’s judgment by granting the 

State’s motions for summary judgment and denying Respondents’ motion for summary 

judgment. Further, this Court should reverse the Fourteenth Circuit’s order entering a permanent 

injunction in favor of Respondents. Thus, the constitutionality of the viability and fetal remains 

statutes should be upheld. 

ARGUMENT 
 

I. THIS COURT SHOULD REJECT A HEIGHTENED STANDARD OF REVIEW IN ABORTION CASES 
AND UPHOLD PROHIBITIONS ON ELECTIVE, PRE-VIABILITY ABORTIONS AS CONSTITUTIONAL 
IF SUCH PROHIBITIONS PASS RATIONAL BASIS REVIEW. 

Abortion prohibitions such as H.B. 411 are wrongfully subjected to heightened scrutiny. 

Since Roe v. Wade, 410 U.S. 113, 155–157 (1973), and this Court’s decision in Planned 

Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 876–78 (1992), this Court has 

subjected all prohibitions on abortion to heightened scrutiny. In Roe this heightened scrutiny 

standard was strict scrutiny, but when that standard proved unworkable, the Court transformed it 

into Casey’s “undue burden” standard. Roe, 410 U.S. at 154–56; Casey, 505 U.S. at 871, 876–

78; see also Steven H. Aden & Clark D. Forsythe, Constitutional Law & Abortion Primer, 

https://aul.org/wp-content/uploads/2018/10/Constitutional-Law-and-Abortion-Primer-SCAN.pdf. 

(Accessed on 9/11/2021). This Court should reverse its use of a heightened scrutiny standard in 

abortion cases and bring its abortion law into conformity with the rest of its constitutional 

jurisprudence. Prohibitions or restrictions on abortion should be upheld so long as they pass 

rational basis review, like other governmental action. United States Dep’t of Agric. v. Moreno, 

413 U.S. 528, 533 (1973). This Court should uphold the constitutionality of H.B. 411 under the 

rational basis test.  
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A. Abortion Prohibitions Are Wrongfully Subjected to Heightened Scrutiny 

Roe and Casey’s imposition of heightened scrutiny on abortion prohibitions and 

restrictions has no basis in constitutional jurisprudence or in the Constitution. These cases 

wrongfully “subjected the restriction of abortion to heightened scrutiny without even attempting 

to establish that the freedom to abort was rooted in this Nation’s tradition.” Lawrence v. Texas, 

539 U.S. 558, 588 (2003) (Scalia, J., dissenting). This standard is in direct contravention to 

Glucksberg’s binding “history and tradition” test for determining whether an action is a right 

deserving of heightened scrutiny review. Id.; Washington v. Glucksberg, 521 U.S. 702, 720–21 

(1997). This has wrongfully transformed abortion into a “super” right for which even multiple, 

compelling state interests cannot justify upholding reasonable restrictions or prohibitions. John 

Hart Ely, The Wages of Crying Wolf: A Comment on Roe v. Wade, 82 YALE L.J. 920, 935 

(1973). 

B. Heightened Scrutiny Is Inappropriate Because Abortion Is Not A “Liberty” 
Protected Under the Fourteenth Amendment.  

Abortion is not a protected liberty under either the Due Process Clause of the Fourteenth 

Amendment or any other constitutional provision. It is certainly not a fundamental right because 

it has no grounding or protection in the United States history or traditions. Indeed, “[w]hat is 

frightening about Roe is that this super-protected right is not inferable from the language of the 

Constitution, the framers’ thinking regarding the specific problem in issue, any general value 

derivable from the provisions they included, or the nation’s governmental structure.” Id. at 935– 

36; see also Aden & Forsythe, supra, at 34–35. 

1. Abortion is not a constitutional right because it has no basis in the 
Constitution nor in history and tradition of the United States. 

The history and constitutional jurisprudence of the United States reveals that there has 

never been a recognized right to abortion in this country. The Roe and Casey Court grossly 
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departed from settled substantive due process tests by failing to ground a supposed “right” to 

abortion in American common law or tradition. Instead, the right and its current legal standard as 

laid out in Casey are “a product of its authors' own philosophical views about abortion, and it 

should go without saying that it has no origins in or relationship to the Constitution and is, 

consequently, as illegitimate as the standard it purported to replace.” Stenberg v. Carhart, 530 

U.S. 914, 982 (2000) (Thomas, J., dissenting).  

Abortion fails the Court’s “history and tradition” test to determine fundamental liberties. 

To “direct and restrain [the Court’s] exposition of the Due Process Clause,” Glucksberg laid out 

the essential test in which an activity is deemed a fundamental liberty. 521 U.S. at 721. To 

classify as a fundamental right, a liberty must be “deeply rooted in this nation’s history and 

tradition” in that it has historically and consciously been seen by the American people as a 

fundamental right and stands as “implicit in the concept of ordered liberty” Id. at 721 (citing 

Snyder v. Massachusetts, 291 U.S. 97, 105 (1934); Palko v. Connecticut, 302 U.S. 319, 325–26 

(1937)).  

This standard for determining the existence of a right has been in constant use in 

American constitutional jurisprudence well before Roe. Aden & Forsythe, supra, at 29; see 

Meyer v. Nebraska, 262 U.S. 390 (1923). Yet, abortion has never been classified by this Court 

among those few “fundamental” rights deserving of heightened scrutiny protection. Thornburgh 

v. Am. Coll. of Obstetricians & Gynecologists, 476 U.S. 747, 789 (1986) (White, J., dissenting).  

While the Roe opinion attempted to paint the right to abortion as deeply grounded in 

world history and Anglo-American law, 410 U.S. at 129–151, an analysis of the history of 

abortion reveals that it “could not qualify as a constitutional right at any point in Anglo-

American history” Clark D. Forsythe, A Draft Opinion Overruling Roe v. Wade, 16 GEO. J.L. & 
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PUB. POL’Y 445, 461–62 (2018). To the contrary, the historical record overwhelmingly shows 

that abortion has historically been seen as a common law crime and that at the time of the 

Fourteenth Amendment’s passage the States had largely banned abortion outright. Id. at 461–65; 

James Witherspoon, Reexamining Roe: Nineteenth Century Abortion Statutes and the Fourteenth 

Amendment, 17 ST. MARY’S L.J. 29, 30-31 (1985); see also Joseph Dellapenna, Dispelling the 

Myths of Abortion History (2006). These prohibitions were based in large part on the state’s 

stated interest in protecting the unborn life in the womb. Witherspoon, supra, at 31.   

Further, a liberty to abortion cannot be grounded in an amorphous right of privacy. This 

is “disingenuous” as abortion is by no means a private act. Judge Henry Friendly, The Court’s 

and Social Policy: Substance and Procedure, 33 U. MIAMI L. REV. 21, 34 (1978). The general 

right to privacy from government invasion is a far cry from the positive right to terminate the life 

of a preborn child. Casey, 505 U.S. at 984 (Scalia, J., dissenting). Instead, “[i]n discovering 

constitutional infirmities in state regulations of abortion that are in accord with our history and 

tradition, we may have lured judges into ‘roaming at large in the constitutional field.’” 

Thornburgh, 476 U.S. at 785 (Burger, J. dissenting) (citing Griswold v. Connecticut, 381 U.S. 

479, 502 (1965) (Harlan, J., concurring)).  

Abortion fails this Court’s due process tests for being classified as a fundamental right 

and should not be entitled to heightened scrutiny. In fact, the Casey plurality conspicuously 

declined to hold that abortion was a fundamental right. Paul Benjamin Linton, Planned 

Parenthood v. Casey: The Flight from Reason in the Supreme Court, 13 ST. LOUIS U. PUB. L. 

REV. 15, 20 n.30 (1993); see also Brief of the United States as amicus curiae, in support of 

Respondents at 6 n.2, Casey, 505 U.S. 833 (Nos. 91-744 and 91-902) (1992).  
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Despite Roe’s attempt to suggest that the American people view abortion as a 

longstanding and traditional right, “it is clear that the people have never—not in 1787, 1791, 

1868, or at any time since—done any such thing” Thornburgh, 476 U.S. at 789 (1986) (White, J., 

dissenting). Thus, “[a]s the origins of this jurisprudence readily demonstrate, the putative right to 

abortion is a creation that should be undone.” June Med. Servs. L.L.C. v. Russo, 140 S. Ct. 2103, 

2149 (2020) (Thomas, J., dissenting). 

2. The factors of stare decisis preclude the use of heightened scrutiny in 
abortion cases.  

The doctrine of stare decisis and its factors also urge the reversal of the use of heightened 

scrutiny standard in abortion cases. The doctrine is at its weakest when we interpret the 

Constitution. Agostini v. Felton, 521 U.S. 203, 235 (1997). The finality of the Court’s 

interpretation of the Constitution has caused it to put certain safeguards in place to allow it to 

reverse and fix a faulty interpretation of the Constitution. Ramos v. Louisiana, 140 S. Ct. 1390, 

1405 (2020). When considering whether the Court has properly interpreted a constitutional 

provision, the Court looks at the decision’s workability as well as “the quality of the decision’s 

reasoning; its consistency with related decisions; legal developments since the decision; and 

reliance on the decision.” Janus v. AFSCME, Council 31, 138 S. Ct. 2448, 2478 (2018); 

Franchise Tax Bd. v. Hyatt, 139 S. Ct. 1485, 1499 (2019). This Court’s abortion jurisprudence is 

not protected by stare decisis because it has proven inconsistent, unworkable, out of line with 

recent developments in the law, and not supported by reliance interests. This Court should not 

hesitate to reject heightened scrutiny for abortion cases and return to a rational basis standard 

when reviewing abortion prohibitions and restrictions.  
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i. Heightened scrutiny in abortion cases has proven unworkable.  

Heightened scrutiny for abortion cases has proven unworkable at providing a viable 

framework for adjudicating abortion regulations. “Since the Court decided Roe, Members of this 

Court have decried the unworkability of our abortion case law and repeatedly called for course 

corrections of varying degrees.” Casey, 140 S. Ct. at 2151 (Thomas, J., dissenting). While Roe 

put forward a strict scrutiny standard, it was not until twenty years later that Casey conducted a 

“wholesale abandonment of major aspects of Roe.” Paul Benjamin Linton & Maura K Quinlan, 

Does Stare Decisis Preclude Consideration of Roe v. Wade?: A Critique of Planned Parenthood 

v. Casey, 70 CASE W. RES. 283 (2019). Casey, seeing flaws in Roe’s standard, attempted to 

revise it by introducing an undue burden standard. Casey, 505 U.S. at 954–56 (Rehnquist, J., 

dissenting). Yet, this standard has been difficult to apply, with the Court most recently turning to 

a substantial burden and balancing test in Whole Women’s Health v. Hellerstedt, 136 S. Ct. 2292 

(2016) and June Med. Servs., with no broad consensus as to the exact test to apply and no 

analysis of legitimate state interests at play.  

ii. Roe and Casey were wrongly decided and are deeply unsettled.  

Roe and Casey’s essential holdings were wrongly decided by the Court and remain 

deeply unsettled, even decades after the Court handed down these decisions. “Roe is grievously 

wrong for many reasons, but the most fundamental is that its core holding—that the Constitution 

protects a woman’s right to abort her unborn child—finds no support in the text of the Fourteenth 

Amendment.” June Med. Servs., 140 S. Ct. at 2150 (Thomas, J., dissenting). It also made an 

individual’s “claimed interest” the basis of a determination of constitutional rights rather than 

adhering to traditional fundamental rights analyses. Phillip A. Rafferty, Roe v. Wade: A Scandal 

Upon the Court, 7 RUTGERS J. LAW & RELIG. 1, 26–27 (2005).  
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Roe and Casey’s heightened scrutiny standard also remains deeply unsettled to this day. 

Far from settling the abortion issue in the law, Roe and Casey have only inflamed debate and 

placed the Court at the center of a deeply divisive political issue. Casey, 505 U.S. at 996 (Scalia, 

J., dissenting).  The flaws in the Roe’s decision caused two of the justices who signed onto the 

opinion to “recant[]” only several years later. Forsythe, supra, at 450–51 (citing Thornburgh, 

476 U.S. at 782–85 (1986) (Burger, J., dissenting); John C. Jeffries, Jr., Justice Lewis F. Powell 

Jr.: A Biography 341 (1994) (referring to Roe and Doe as “the worst opinions I ever joined”)). 

“Roe fanned into life an issue that has inflamed our national politics in general, and has obscured 

with its smoke the selection of Justices to this Court in particular, ever since.” Casey, 505 U.S. at 

996.  

Further, “Roe, Casey, and Hellerstedt have been repeatedly criticized by numerous 

federal and state judges for standards that cannot be consistently applied.” Clarke D. Forsythe & 

Rachel N. Morrison, Stare Decisis, Workability, and Roe v. Wade: An Introduction, 18 AVE 

MARIA L. REV. 48 (2020); see, e.g., Isaacson v. Horne, 716 F.3d 1213, 1233 (9th Cir. 2013) 

(Kleinfeld, J., concurring). Far from creating a reasoned and rational test, the Court’s current 

framework has only stirred controversy and further deepened scholar’s confusion in this area of 

law. “Retaining Roe cannot promote stability—a value of stare decisis, according to Payne—

unless Roe is currently stable, and the evidence is clear that Roe remains deeply unsettled forty-

five years after it was decided.” Forsythe, supra, at 458.  

iii. Using heightened scrutiny to judge abortion restrictions is inconsistent 
with the rest of the Court’s constitutional rights framework. 
 

Heightened scrutiny when reviewing abortion restrictions remains deeply inconsistent 

with the rest of the Court’s substantive due process jurisprudence and with the text of the 

Constitution. Gamble v. United States, 139 S. Ct. 1960, 1989 (2019) (Thomas, J., concurring). It 
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turned abortion into a fundamental right, loosely basing its decision on substantive due process 

but then not following the well-established “history and tradition” test. Id. at 1988–89. Far from 

strictly adhering to this Court’s prior precedent on constitutional rights, the Court beginning in 

Roe, judicially enacted its own version of Mills On Liberty as the foundation of the Due Process 

Clause without a thought as to the ramifications. Friendly, supra, at 36. This view is based on no 

“historical or doctrinal pedigree” and creates a situation in which the manufactured heightened 

scrutiny standard of this Court’s abortion jurisprudence precludes the consideration of any state 

interest, no matter how compelling. Carhart, 530 U.S. at 982–83 (Thomas, J., dissenting). Thus, 

states are barred, not only from advancing their “profound and legitimate respect for fetal life,” 

but any other interest which does not pass a manufactured heightened scrutiny test. Id. 

iv. The American people do not rely on abortion as a fundamental right.  
 

Further, a heightened scrutiny standard for abortion prohibitions is not relied on by the 

American people, particularly American women. An assumption in Casey was the theory that 

Roe could not be abandoned because American women now relied on the widespread availability 

of abortion to preserve their equal status in society. Forsythe, supra, at 485. Besides this being a 

“unique example of the Court emphasizing reliance interests in the non-commercial context,” 

there is no actual evidence that this is the case. Forsythe, supra, at 485. Instead, Casey seemed to 

wrongly suggest that American women relied on abortion as contraception. Id.  

Further, Respondents suggest that repealing Roe would relegate women once again to 

unequal status in American society. Yet, women have largely gained equality in the United 

States with no evidence that those gains stem from the availability of abortion. Erika Bachiochi, 

A Putative Right in Search of A Constitutional Justification: Understanding Planned Parenthood 

v. Casey’s Equality Rationale and How It Undermines Women’s Equality, 35 QUINNIPIAC L. 
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REV. 593, 634 (2017). Indeed, “the right to abortion arguably hinders the authentic equality of 

women by promoting cultural hostility towards pregnancy and motherhood.” Bachiochi, supra, 

at 634. Further, many women are at the forefront of the debate to ban abortion. Given this 

debate, heightened scrutiny review in abortion cases has decidedly not been relied on by society 

and this Court should not let “reliance interests” keep it from overturning Roe and Casey’s 

heightened review standard. This Court should abandon heightened scrutiny review in abortion 

cases.  

II. EVEN IF THIS COURT RETAINS HEIGHTENED SCRUTINY FOR ABORTION RESTRICTIONS, IT 
SHOULD REJECT VIABILITY AS THE POINT AT WHICH STATES ARE PROHIBITED FROM 
RESTRICTING THE PROCEDURE.  

Even if this Court chooses to retain a standard of heightened scrutiny in abortion cases, it 

should at the very least abandon the viability standard so that valid and compelling state interests 

may be taken into account when considering pre-viability prohibitions. This would correct a 

standard that multiple members of the Court have admitted is unworkable and arbitrary and 

allow narrowly tailored prohibitions to be upheld. This Court should reject the viability standard 

and uphold the constitutionality of H.B. 411.  

A. The Viability Standard Arbitrarily Fails to Allow Compelling Governmental 
Interests to Be Considered. 

A key flaw with the viability standard is its inability to allow consideration of 

prohibitions or regulations that are narrowly tailored to further compelling state interests. This is 

because, under the standard, “the people and the legislatures of the 50 States are constitutionally 

disentitled to weigh the relative importance of the continued existence and development of the 

fetus, on the one hand, against a spectrum of possible impacts on the mother, on the other hand.” 

Doe v. Bolton, 410 U.S. 179, 221–23 (1973) (White, J., dissenting).  
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1. The State has several compelling governmental interests especially in 
preserving life.  

The State has several compelling interests, but none more important that in protecting 

human life in the womb. Because the viability standard does not allow the state to express that 

interest through appropriate prohibitions and regulations on abortion, the standard should be 

overturned. Whether acknowledged as a separate life, or simply seen as a potential life, 

protection of children in the womb is an extremely compelling interest: 

The governmental interest at issue is in protecting those who will be citizens if their 
lives are not ended in the womb. The substantiality of this interest is in no way 
dependent on the probability that the fetus may be capable of surviving outside the 
womb at any given point in its development, as the possibility of fetal survival is 
contingent on the state of medical practice and technology, factors that are in 
essence morally and constitutionally irrelevant. The State's interest is in the fetus 
as an entity in itself, and the character of this entity does not change at the point of 
viability under conventional medical wisdom.  

 
Thornburgh, 476 U.S. at 795 (White, J. dissenting).   
 

The viability standard capriciously cuts off the state’s ability to protect this interest at 

viability, a standard even Justice Blackman as he was writing his opinion in Roe acknowledged 

was extremely “arbitrary.” Akron v. Akron Ctr. for Reprod. Servs., 462 U.S. 416, 461(1983); see 

also Randy Beck, The Essential Holding of Casey: Rethinking Viability, 75 UMKC L. REV. 713, 

723 (2007) (quoting Cover Memorandum Accompanying Draft of Roe v. Wade, quoted in David 

Garrow Liberty & Sexuality 580 (2005)). 

Yet the advancement of medical technology as well as serious philosophical and moral 

doubts about grounding a definition of legal personhood in viability show that the viability 

standard should no longer be used. Beck, supra, at 725–28. Indeed, Justice Scalia has noted that: 

Precisely why is it that, at the magical second when machines currently in 
use (though not necessarily available to the particular woman) are able to keep an 
unborn child alive apart from its mother, the creature is suddenly able (under our 
Constitution) to be protected by law, whereas before that magical second it was 
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not? That makes no more sense than according infants legal protection only after 
the point when they can feed themselves. 

 
Casey, 505 U.S. at 891 (Scalia, J. dissenting). Mandating an end to the state’s interest at 

the precise point where the state may have the greatest interest in protecting life is not 

grounded at all in proper constitutional jurisprudence. Stenberg, 530 U.S. at 982 (Thomas, 

J., dissenting).  

The viability standard also prohibits states from properly regulating a medical procedure 

even though state legislatures have always had broad discretion to regulate the medical 

profession and medical procedures. Gonzalez v. Oregon, 546 U.S. 243, 270–72 (2006). This is a 

proper use of the State’s police power to protect its citizens through health and safety regulation 

of the medical profession. Id. The viability standard refuses to grant this historical authority to 

the state and instead cuts off regulatory or prohibitory power per se in direct violation of the 

state’s historic police powers over the medical profession.  

The viability standard also stops states from properly fulfilling their traditional role of 

advancing proper societal values through legislation. The Court has previously held that a state 

may legitimately under its police power’s advance childbirth as a societal value over abortion. 

Harris v. McRae, 448 U.S. 297, 324–26 (1980). Yet, the viability standard arbitrarily stops states 

from advancing this legitimate interest through its legitimate police powers. Not only does such a 

standard assume a medical fact that the life protected by such prohibition is merely “potential,” 

but it inserts its “reasoned judgement” in place of the legislature’s careful balance of the 

community’s interest through debate and careful consideration of the facts. Casey, 505 U.S. at 

581 (Scalia, J., dissenting). The legislature, not the courts are best capable of making such “value 

judgements.” Id.  
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 Casey’s viability standard enforces a blanket prohibition on prohibitions that advance 

valid state interests, even those that are capable of passing strict scrutiny review. Even the 

formulator of the viability standard was concerned about this effect and federal judges who 

agreed with Roe and Casey’s core holdings have questioned why the decisions cabin a state’s 

interest so harshly. Casey, 530 U.S. at 956–57; Friendly, supra, at 35. Not only is the State’s 

interest in protecting fetal life estopped by the viability standard, but all other interests including 

the proper regulation of the medical profession and the health of the mother. Yet, “the State's 

interest, if compelling after viability, is equally compelling before viability.” Thornburgh, 476 

U.S. at 795 (White, J. dissenting). A standard such as viability, “should not overcome the 

judgment of 30 state legislatures. . . . Casey must be overruled.” Stenberg, 530 U.S. at 955 

(Rehnquist, J., dissenting).  

B. The Viability Standard is Unworkable and Harmful to Judicial Integrity.  

The viability standard also holds no precedential value because it has proven unworkable 

in application and provides no ability for the State’s proper interest before viability to be 

considered. Beck, supra, at 735–36. As viability has shifted due to the advance of medical 

technology, multiple lower appellate courts have struggled to apply the standard and have argued 

that such a standard is too strict in its cabining of state interests, despite the supposed clarity the 

undue burden standard was supposed to have brought to the issue. Isaacson, 716 F.3d at 1233 

(Kleinfeld, J., concurring) (“Viability is the ‘critical fact’ that controls constitutionality. That is 

an odd rule, because viability changes as medicine changes. As Casey noted, between Roe v. 

Wade in 1973 and the time Casey was decided in 1992, viability dropped from 28 weeks to 23 or 

24 weeks, because medical science became more effective at preserving the lives of premature 

babies.”), cert. denied, 134 S. Ct. 905 (2014); A Woman’s Choice-East Side Women’s Clinic v. 

Newman, 305 F.3d 684, 687 (7th Cir. 2002) (Easterbrook, J.) (“When the Justices themselves 
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disregard rather than overrule a decision—as the majority did in Stenberg, and the plurality did 

in Casey—they put courts of appeals in a pickle. We cannot follow Salerno without departing 

from the approach taken in both Stenberg and Casey; yet we cannot disregard Salerno without 

departing from the principle that only an express overruling relieves an inferior court of the duty 

to follow decisions on the books.”), cert. denied, 537 U.S. 1192 (2003). 

This unworkability is also proven by this Court’s recent decisions in Hellerstedt and June 

Med. Servs. Both the majority and minority of the Court in both cases struggled to apply a proper 

standard to balance pre-viability abortion restrictions, implicitly acknowledging that compelling 

state interests exist pre-viability. Hellerstedt, 136 S. Ct. at 2320; June Med. Servs., 140 S. Ct. at 

2133–43, 2181. Because of Casey’s unworkability, Hellerstedt sought to formulate a balancing 

test and June Med. Servs. sought to create some version of a substantial burden standard leaving 

confusion as to how to apply the undue burden standard. Yet, this difficulty in formulating a 

standard of review is based on the Court’s adherence to an arbitrary viability standard for which 

the state’s interest is not properly accounted. 

C. Changes In Fact And Law Urge Overturning The Viability Standard. 

The stare decisis protection given the viability standard is also undercut by factual and 

legal changes that have occurred since its formulation. Factual changes include the advance in 

medical technology that not only proves the existence of life in the womb but also the greater 

importance of the state in protecting that life. However, this advancement in medical technology 

especially highlights the viability standard’s vagueness. As medical technology has advanced 

and viability has been set earlier and earlier in pregnancy, it has become clear that under a 

viability standard the state’s interest in life in the womb is arbitrarily tied to the state of medical 

technology in a certain area. Beck, supra, at 730. Under this standard, a state’s interest is 

relegated to dependency on medical technology and the possibility “that fetuses in rural areas 
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enjoy less possibility of legal protection than those in cities with state-of-the-art neonatal 

facilities. Id. Other changes in fact that support the overturn of the viability standard include 

hundreds of state laws making the case for the state’s compelling interest in prohibiting abortion 

before viability, a rising amount of data showing abortion to be dangerous for women, and the 

lack of an evidentiary record in either Roe or Casey. Forsythe, supra, 479–83. 

Changes in law since Roe and Casey that necessitate abandoning the viability standard 

include the widespread rejection of Roe and Casey among the states through legislation and 

judicial disapproval. Id. at 483–86. Further, the vast majority of the states have in other areas 

since Roe enacted robust pre-natal protection laws from wrongful death statutes to property and 

tort protections. Id. at 483–85. Indeed, “[a]s reflected in the democratic acts of elected 

representatives, over four decades, at the state and federal level, the people have supported 

increasing limits on abortion that contradict what Roe in fact enacted.” Id. at 485. This also 

shows the viability standard’s contradiction with traditional American law. Hamilton v. Scott, 97 

So. 3d 728 (Ala. 2012) (Parker, C.J., concurring) (“[T]his Court reaffirms that the lives of 

unborn children are protected by Alabama’s wrongful-death statute, regardless of viability. . . . 

Roe v. Wade does not bar the result we reach today and . . . [there is a] diminishing influence of 

Roe’s viability standard.” (internal citations omitted)). These changes in the law and facts show 

that the viability standard should be abandoned.  

D. There Is a Lack Of Reliance On The Viability Standard. 

Much like there are no reliance interests to support the heightened standard of review 

used in abortion cases, there are no reliance interests that support the viability standard. Even if 

women, do rely upon abortion as a right, a fact which the is in serious doubt, see infra II.B.2.iv, 

the viability rule cannot be the cause of such reliance because “[t]he sorts of career and family 
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planning decisions the Casey joint opinion emphasized do not depend on a right to abortion that 

continues well over halfway through pregnancy.” Beck, supra, at 714.  

Further, the fact that the vast majority of states have overwhelmingly passed laws 

attempting to restrict or ban abortion shows clearly that no reliance interests have been created 

by the viability standard. Forsythe, supra, at 487; see also Quill Corp. v. North Dakota, 504 U.S. 

298, 317 (1992). Instead, the opposite is true. “[W]hile some precedential islands manage to 

survive indefinitely even when surrounded by a sea of contrary law, a good many others 

disappear when reliance interests never form around them or erode overtime.” Direct Mktg. 

Ass’n v. Brohl, 814 F.3d 1129, 1151 (10th Cir. 2016) (Gorsuch, J., concurring). It is time for the 

viability standard to disappear.  

E. This Court Should Overturn the Viability Standard and Allow Compelling State 
Interests To Be Considered.  

Even if this Court retains a standard of heightened scrutiny for abortion cases, it should 

reject viability as the point at which the procedure is restricted and uphold pre-viability bans that 

show a compelling governmental interest that is narrowly tailored. This case rests in no way on 

the morality or ethical nature of abortion. Rather it is about who gets to decide whether abortion 

is moral or ethical: the judiciary or the people through their elected representatives by a careful 

evaluation of state interest.  H.B. 411 properly advances the state’s interest in the protection of 

unborn human life, regulation of the medical profession, and in promoting proper societal 

interests. This Court should allow such an evaluation of state interest by dispensing with the 

viability standard. The viability standard “has no basis in the Constitution” and should be 

overruled. Casey, 505 U.S. at 169. (Thomas, J., dissenting).  
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III. A WOMAN’S RIGHT TO DETERMINE THE FINAL DISPOSITION OF AN ABORTED FETUS 
THROUGH REGULATED DISPOSITION METHODS AND A STATE’S INTEREST TO DISPOSE OF 
FETAL REMAINS WITH DIGNITY DO NOT VIOLATE SUBSTANTIVE DUE PROCESS.  
 

In the State of Greene, not only is a woman afforded the right to terminate her pregnancy, 

however, she is also afforded the right to determine the final disposition of an aborted fetus, 

which is neither impeded nor unduly burdened by the State’s interest to dispose of fetal remains 

with dignity through regulated disposition methods. Though a state “may not prohibit a woman 

from making the ultimate decision to terminate her pregnancy,” Gonzales v. Carhart, 550 U.S. 

124, 146 (2007) (quoting Casey, 505 U.S. at 879), it may use “its voice and its regulatory 

authority to show its profound respect for the life within the woman.” Gonzales, 550 U.S. 124, 

157 (2007). This inevitably follows from Roe v. Wade, in that it “did not declare an unqualified 

‘constitutional right to an abortion,’” but rather established that a woman is protected “from 

unduly burdensome interference with her freedom to decide whether to terminate her 

pregnancy.” Casey, 505 U.S. at 874–75 (first quoting Maher v. Roe, 432 U.S. 464, 473–74 

(1977); then citing Bolton, 410 U.S. at 189, 198 (“[A] pregnant woman does not have an absolute 

constitutional right to an abortion on her demand.”); and then citing Harris, 448 U.S. at 314). 

Thus, notwithstanding Casey and its progeny, it would be “an overstatement to describe” the 

nature of the abortion right “as a right to decide whether to have an abortion ‘without 

interference from the State.’” Casey, 505 U.S. at 875 (quoting Planned Parenthood of Central 

Missouri v. Danforth, 428 U.S. 52, 61 (1976)). 

Here, a woman’s right to terminate her pregnancy precedes the application of the fetal 

remains provisions, so any claimed burden fails to impede a woman’s ultimate decision to 

terminate her pregnancy. Moreover, the fetal remains provisions regulate a healthcare facilities’ 

disposition methods, not a woman’s access to an abortion. Further, the State’s fetal remains 



 22 

provisions are rationally related to the State’s legitimate interest in recognizing the dignity and 

humanity of fetal remains. As a result, the fetal remains provisions do not amount to an 

unconstitutional burden on a woman’s ultimate decision to terminate her pregnancy, and thus, do 

not violate substantive due process.  

A. The Fetal Remains Provisions Do Not Impose An Undue Burden Upon A 
Woman’s Access To An Abortion.  
 
“Only where state regulation imposes an undue burden on a woman’s ability to [procure 

an abortion] does the power of the State reach into the heart of the liberty protected by the Due 

Process Clause.” Casey, 505 U.S. at 874. Thus, “[a]n undue burden exists, and therefore a 

provision of the law is invalid, if its purpose or effect is to place a substantial obstacle in the path 

of a woman seeking an abortion.” Id. at 878. Nevertheless, “[r]egulations which do no more than 

create a structural mechanism by which the State . . . may express profound respect for the life of 

the unborn are permitted, if they are not a substantial obstacle to the woman’s exercise of the 

right to choose.” Id. at 877. Consequently, “[n]ot all burdens on the right to decide whether to 

terminate a pregnancy will be undue.” Id. at 876.  

To determine whether a regulation prohibits a woman from making the ultimate decision 

to terminate her pregnancy, and thus, imposes “a substantial obstacle” in her path, a court is 

required to “consider the burdens a law imposes on abortion access together with the benefits 

those laws confer.” Hellerstedt, 136 S. Ct. at 2309, 2316 (quoting Casey, 505 U.S. at 887–98). 

Thus, because the undue burden standard was meant to reconcile “the State’s interest with the 

woman’s constitutionally protected liberty,” Casey, 505 U.S. at 876, the potential burdens 

imposed by the fetal remains provisions must be addressed with regard to a woman’s ultimate 

decision to terminate a pregnancy in the State of Greene.  
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1. The fetal remains provisions do not burden a woman’s ultimate decision to 
have an abortion, but rather are meant to apply to a woman after she has 
exercised her right to terminate her pregnancy and to regulate healthcare 
facilities’ disposition methods.  
 

The fetal remains provisions are only relevant after a woman has elected to terminate her 

pregnancy, and thus, do not regulate nor burden a woman’s access to an abortion, but rather 

regulate healthcare facilities’ disposition methods. In Planned Parenthood of Minnesota v. 

Minnesota, 910 F.2d 479, 486 (8th Cir. 1990), the Eighth Circuit held that Minnesota’s fetal 

disposition statute did not burden a woman’s access to an abortion, because the “only conduct 

regulated [wa]s that of the [healthcare facilities] where abortions [were] performed, or the 

physician attending the woman who . . . had a miscarriage or abortion.” The court further noted 

that a woman was not required to be informed of the “disposition means” nor was she “consulted 

about the particular provider’s choice for disposition.” Id. at 486–87, n.14 (“[P]roviders already 

obtain[ed] the woman’s consent to allow the facility to dispose of the remains in the manner it 

deem[ed] appropriate.”). Thus, instead of “regulating abortion,” the fetal disposition statute 

“acknowledge[d] the existence of abortion,” and though it “touche[d] on abortion,” it did not 

interfere with or burden a woman’s ultimate decision to terminate her pregnancy. Id. at 487.    

i. The fetal remains provisions are only relevant after a woman has elected 
to terminate her pregnancy and to inform a woman of her right to 
determine the final disposition of an aborted fetus, and thus, do not 
regulate nor burden a woman’s access to an abortion.  
 

A woman’s right to determine the final disposition of an aborted fetus and a healthcare 

facility’s obligation to inform her of that right do not touch on her right to terminate her 

pregnancy, because § 16-34-3-2(a) is only applicable after a woman has had an abortion. In the 

State of Greene, a healthcare facility must afford a woman “the right to determine the final 

disposition of an aborted fetus,” Greene St. Ann. § 16-34-3-2(a), however, she is not required to 
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exercise that right nor is she required to exercise that right prior to receiving an abortion. The 

provision simply requires healthcare facilities to inform her of that right. R. at 5.  

Like the statute in Planned Parenthood of Minnesota that did not interfere with a 

woman’s access to an abortion, § 16-34-3-2(a) does not impose an undue burden on a woman’s 

decision to terminate her pregnancy. In Planned Parenthood of Minnesota, the Eighth Circuit 

noted that because healthcare facilities already obtained women’s consent to dispose of fetal 

remains in a manner the facilities deemed appropriate, the statutes that subsequently regulated 

disposition methods could not be said to interfere with a woman’s access to an abortion. In fact, 

the fetal disposition statute acknowledged the existence of abortion, and because it only “touched 

on abortion,” the statute was not unduly burdensome. Similarly, § 16-34-3-2(a) acknowledges 

the existence of abortion and a woman’s opportunity to be informed of her decision concerning 

the disposition of fetal remains. Thus, § 16-34-3-2(a), which affords women the right to 

determine the final disposition of fetal remains is no different than the disposition requirements 

in Planned Parenthood of Minnesota that afforded women the opportunity to consent to a 

healthcare facility’s disposition method without imposing an undue burden.  

ii. The fetal remains provisions do not regulate nor burden a woman’s 
access to an abortion but rather regulate a healthcare facilities’ disposition 
methods.  
 

The fetal remains provisions regulate the conduct of a healthcare facility, not the conduct 

of a woman seeking an abortion in the State of Greene. Like in Planned Parenthood of 

Minnesota, where the fetal disposition statute only regulated the conduct of healthcare facilities, 

the fetal remains provisions in the State of Greene require that a healthcare facility—not a 

woman seeking an abortion—dispose of fetal remains through interment or cremation. Greene 

St. Ann. § 16-34-3-4(a); R. at 5–6. Additionally, the provisions in the State of Greene do not 
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require women to be informed of the disposal process, only that they be informed of their right to 

determine the final disposition of fetal remains. R. at 18.  Similarly, in Planned Parenthood of 

Minnesota, women were not required to be informed of the “disposition means” nor were they 

required to be consulted about the provider’s choice for disposition, which was held to be 

appropriate and did not unduly burden a woman’s ultimate decision to terminate her pregnancy.  

Further, women may choose to dispose of the aborted fetus themselves, but women often 

allow the healthcare facility to dispose of the fetus. R. at 5. However, if a woman elects for the 

healthcare facility to handle the disposal, she need have no further involvement in the disposal 

and all disposal requirements are imposed on the healthcare facility. R. at 5. Thus, like the 

statutes in Planned Parenthood of Minnesota that only regulated the conduct of healthcare 

facilities, the fetal remains provisions only regulate healthcare facilities’ disposition methods and 

do not unduly burden a woman’s decision to terminate her pregnancy because a woman is not 

required to dispose of the fetal remains herself.  

2. Potential logistical difficulties and increased costs assumed by healthcare 
facilities do not burden a woman’s access to abortion.  
 

Despite the incidental effects of increased costs and logistical difficulties resulting from 

provisions that require healthcare facilities to dispose of fetal remains either through interment or 

individual cremation, have not been shown to adversely affect a woman’s ultimate decision to 

terminate her pregnancy. The fact that the fetal remains provisions serve a purpose “not designed 

to strike at the right itself” and “ha[ve] the incidental effect of making it more difficult or more 

expensive to procure an abortion cannot be enough to invalidate [them].” Casey, 505 U.S. at 874. 

In sum, provisions regulating abortion are relevant to the extent they adversely affect a woman’s 

access to abortion. Id. at 875. 
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In Casey, the Court addressed cost and logistical concerns in two of the five provisions 

regulating abortion. 505 U.S. at 879–901. Though the Court noted that increased costs and 

potential delays could “at some point . . . become” substantial obstacles, they did not because the 

cost was slight, or the cost was not shown to be enough to “impose a substantial obstacle to a 

woman’s choice” to terminate her pregnancy. Id. at 886, 901 (quoting Danforth, 428 U.S. at 80). 

A woman’s right to terminate of her pregnancy was preserved despite these costs. Id.  

Further, in Planned Parenthood of Minnesota, the court noted that “without specifics as 

to the cost, [it could] []not say that the cost of disposal w[ould] be an unconstitutional burden on 

[the healthcare facility’s] clients.” 910 F.2d at 487 & n.16 (“The Supreme Court has indicated 

that costs of up to $19.40 per patient do not create a burden sufficient to strike down an abortion 

regulation.” (citing Planned Parenthood Ass’n of Kansas City, Inc. v. Ashcroft, 462 U.S. 476, 

489–90 (1983))). Thus, despite the cost difference between “eliminat[ing] the aborted material 

into the sanitary sewer system” and mandating “group disposition methods,” the increased costs 

were permissible and did not constitute an undue burden. Planned Parenthood of Minnesota, 910 

F.2d at 487 & n.16 (explaining that these regulations were permissible because the cost would be 

spread among multiple patients).  

The increased costs and difficulties that the Clinic may suffer as a result of the fetal 

remains provisions do not amount to unconstitutional burdens because they do not adversely 

affect a woman’s access to an abortion and have not been shown to impose a substantial obstacle 

to a woman’s choice. In Casey and Planned Parenthood of Minnesota, the courts held that the 

increased costs did not constitute an undue burden on a woman’s ultimate decision to terminate 

her pregnancy, because they were slight, or the healthcare facility failed to demonstrate that the 

cost would create a burden sufficient to strike down the abortion regulations. The Fourteenth 
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Circuit noted that because healthcare facilities would have to find vendors to comply with the 

fetal remains provisions and bear the costs that result from those provisions, the Clinic’s ability 

to provide abortion services to women would be frustrated. R. at 11.  However, it has not been 

shown that these considerations will materialize or, if they do, that they will adversely affect a 

woman’s access to an abortion in the State, R. at 18, because a woman is still afforded the right 

to terminate her pregnancy.  

Further, because the fetal remains provisions are in accord with a woman’s choice and 

not in opposition, any costs borne by healthcare facilities after a woman has decided to terminate 

her pregnancy cannot then burden that decision. Notwithstanding the costs to comply with the 

burial transmit permit requirement and disposition methods under Greene St. Ann. §§ 16-34-3-

4(a), 23-14-31-5, those costs have not been shown to hinder the Clinic from providing abortion 

services. Additionally, the extent to which healthcare facilities may choose to shift those costs to 

women seeking an abortion has not been determined and has not been shown to burden a 

woman’s right to an abortion as that service is still provided by the Clinic. See R. at 18. As 

reasoned in Casey and Planned Parenthood of Minnesota, even if these costs are known, cost 

differences may be permissible despite an increase from previous disposition methods. 

Moreover, these costs may be slight. This Court noted in Casey that if costs are slight, they are 

not enough to burden a woman’s access to an abortion. Plus, any costs shifted to women seeking 

an abortion may also be slight, and again, may not be enough to burden that right. However, 

because these cost differences were not shown, the Fourteenth Circuit erred in concluding that 

the fetal remains provisions did burden a woman’s right to terminate her pregnancy.    

Similarly, it has not been shown that the logistical difficulties of finding new vendors to 

comply with the fetal remains provisions, see R. at 6, will be any different than when the Clinic 
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first sought vendors to dispose of fetal remains with other surgical byproducts or with multiple 

fetuses at one time. In fact, in Planned Parenthood of Minnesota, the healthcare facility was 

required to change dispositions methods that implicated logistical changes; however, it was not 

enough to burden a woman’s choice to terminate her pregnancy because healthcare facilities 

were already using particularized disposition methods. Here, even if logistical changes are 

shown, they may not constitute a substantial obstacle to a woman’s access to an abortion because 

so long as the Clinic continues to provide abortion services it will be pressed to address logistical 

changes associated with complying with disposal regulations. Further, the Clinic was already 

subject to fetal remains provisions prior to enacting H.B. 222 and managed to address the 

logistical difficulties associated with complying with those regulations. In short, the Clinic has 

not shown that the new logistical changes cannot be similarly managed under the new fetal 

remains provisions.  

3. The fetal remains provisions do not impose impermissible psychological 
burdens on a woman because a woman’s consent is not necessary for 
disposition and she is not required to know of a healthcare facility’s 
disposition methods.  
 

If a woman does not want to exercise her right, the healthcare facility is not required to 

involve her any further, as her consent is not necessary for the disposition of the remains. While 

the patient must be informed of her right to determine the final disposition of the fetal remains, it 

does not rise to the level of “placing a substantial obstacle in the path of a woman’s choice.” 

Casey, 505 U.S. at 877. Thus, even if a woman’s belief about the status of embryonic and fetal 

tissue and the meaning of an abortion or miscarriage diverges from the State’s viewpoint, her 

belief is still preserved because she is not required to exercise her right to determine the final 

disposition of the remains. Ultimately, a woman can still choose to terminate her pregnancy. 
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In Gonzales v. Carhart, the Court acknowledged that a woman’s ultimate decision to 

terminate her pregnancy is “fraught with emotional consequence” and so “some doctors may 

prefer not to disclose precise details of the means that will be used, confining themselves to the 

required” formalities. 550 U.S. at 159. The Court also noted that “[i]t is self-evident that a 

mother who comes to regret her choice to abort must struggle with grief more anguished and 

sorrow more profound when she learns, only after the event, what she once did not know.” Id. at 

159–60. Thus, a “lack of information concerning the way in which the fetus will be” aborted 

should be of concern to a state and the provisions that a state implements as a result. Id. at 159 

(“States are free to enact laws to provide a reasonable framework for a woman to make a 

decision that has such profound and lasting meaning.” (emphasis added) (citing Casey, 505 U.S. 

at 873, 879–901 (explaining that states may require informed consent warnings, waiting periods, 

detailed record keeping, and parental notice or consent before a woman can obtain an abortion))).  

Though a woman must be afforded and informed of her right to determine the final 

disposition of her aborted fetus, her consent is not required under the fetal remains provisions. 

However, Casey does note that informed consent warnings are permissible. Thus, the State’s 

provision affording a woman the right to determine the final disposition of her aborted fetus does 

not impose an undue psychological burden. Like in Gonzales, where the state’s concern was to 

limit information when implementing provisions and to inform a woman of her rights, the State’s 

provision strikes a balance by not requiring the woman’s consent to dispose of the fetus. R. at 18. 

Hence, a woman is not subject to the psychological burden that she may face in making that 

decision, because a woman need not exercise her right after she is informed of it. R. at 5. In the 

State of Greene, a woman is provided both an opportunity to exercise her right to terminate her 

pregnancy and to determine the final disposition of her aborted fetus.  
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Furthermore, though a woman may be informed of her decision to determine the final 

disposition of her aborted fetus, the healthcare facility is not required to inform her of the means 

of disposition nor of the state’s interest in the dignified disposal of fetal remains. R. at 5. Because 

the fetal remains provisions do not require a healthcare facility to inform a woman of its disposal 

methods, R. at 5, a woman is not afforded the opportunity to experience any undue psychological 

burdens because of her belief diverging from the State’s viewpoint. As articulated in Gonzales 

and Casey, the State is free to provide a reasonable framework for a woman to make a decision 

that can have a profound impact. Thus, instead of imposing a burden on a woman’s decision, the 

fetal remains provisions alleviate a woman’s decision by not requiring a healthcare facility to 

disclose disposal methods, and in turn, protects a woman from any undue burden that may not 

comport with her belief system.  

In sum, the fetal remains provisions do not impose an undue burden on a woman’s 

ultimate decision to terminate her pregnancy.  

B. The Fetal Remains Provisions Survive Rational Basis Review.     
 
The fetal remains provisions satisfy rational basis review. Under the Due Process Clause 

of the Fourteenth Amendment, review is “highly deferential” to the point where government 

action “must be ‘utterly lacking in rational justification.’” Brown v. City of Michigan City, 462 

F.3d 720, 733 (7th Cir. 2006) (quoting Turner v. Glickman, 207 F.3d 419, 426 (7th Cir. 2000)). 

R. at 19. Thus, to satisfy rational basis review, a statute must “be rationally related to legitimate 

government interests.” Glucksberg, 521 U.S. at 728. However, “the Constitution does not require 

[a state] to draw the perfect line nor even to draw a line superior to some other line it might have 

drawn. It requires only that the line actually drawn be a rational line.” Armour v. City of 

Indianapolis, 566 U.S. 673, 685 (2012).  
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Here, the State’s interest is in the “humane and dignified disposal of fetal remains.” R. at 

12. While it may be true that the State is not required to treat fetal remains the same as other 

human remains, R. at 20, it does not follow that states cannot recognize the dignity and humanity 

of the unborn. Thus, because the fetal remains provisions adopted by the State do not constitute 

an undue burden and are rationally related to a legitimate state interest, the provisions are valid 

under the Due Process Clause. 

1. The State has a legitimate government interest.  
 
The fact that the unborn may not be persons under the Fourteenth Amendment does not 

prohibit States from recognizing their inherent dignity and humanity. In general, a “[s]tate has 

legitimate interests from the outset of the pregnancy in protecting the health of the woman and 

the life of the fetus that may become a child,” and this principle need not necessarily contradict 

the principle that the mother has certain rights as well. Casey, 505 U.S. at 846. Further, a state 

may use “its voice and its regulatory authority to show its profound respect for the life within the 

woman.” Gonzales, 550 U.S. at 157. In doing so, a state is not required to further a health 

interest. See Casey, 505 U.S. at 886 (“[A] state is permitted to enact persuasive measures which 

favor childbirth over abortion, even if those measures do not further a health interest.”).  

In Gonzales v. Carhart, this Court recognized a state’s interest in fetal human dignity. 

550 U.S. at 163 (acknowledging “the State’s interest in promoting respect for human life at all 

stages of the pregnancy”). Further, the Court noted that “the State, from the inception of 

pregnancy, maintains its own regulatory interest in protecting the life of the fetus that may 

become a child.” Id. at 158. Similarly, in Box v. Planned Parenthood of Ind. and Ky., 139 S. Ct. 

1780, 1782 (2019), the Supreme Court “acknowledged that a State has a ‘legitimate interest in 

[the] proper disposal of fetal remains.’” The Court went so far as to say that “nothing in the 
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Constitution or any decision of this Court prevents a State from requiring abortion facilities to 

provide for the respectful treatment of human remains.” Id. at 1783 (Thomas, J., concurring).  

In Box, the Supreme Court specifically granted certiorari to address a state law regulating 

the disposition of fetal remains. See Planned Parenthood of Ind. & Ky., Inc. v. Comm’r of the 

Ind. State Dep’t of Health, 888 F.3d 300 (7th Cir. 2018), rev’d in part by Box v. Planned 

Parenthood of Ind. and Ky., 139 S. Ct. 1780 (2019). In Planned Parenthood of Ind. & Ky., the 

court held that the state’s interest “in requiring abortion providers to dispose of aborted fetuses in 

the same manner as human remains [wa]s not legitimate.” 888 F.3d at 308. The court reasoned 

that because the unborn does not constitute a person under the Fourteenth Amendment, a state 

cannot imply that the unborn is a person by enacting laws that require one to recognize that an 

aborted fetuses is a human being. Id. at 308. As a result, the court concluded that “the law does 

not recognize that an aborted fetus is a person.” Id. Further, the court disagreed with the state 

when it compared the fetal remains provisions “to state and federal fetal homicide statutes, as 

well as state wrongful death statutes that treat non-viable fetuses as human beings.” Id.  

Here, the State’s interest is in the “humane and dignified disposal of human remains.” R. 

at 12. Gonzales first acknowledged that a state’s interest to respect human life at all stages of 

pregnancy was legitimate. Box went even further and held that a state has a legitimate interest in 

the dignified disposal of fetal remains. As a result, the Seventh Circuit’s holding in Planned 

Parenthood of Ind. & Ky. that prohibited states from having an interest in the proper disposal of 

fetal remains was reversed. Thus, the State’s interest is legitimate.  

Not only can a state have an interest in the proper disposal of fetal remains, but it can also 

have a general interest to protect the life of the unborn. Though not directly addressed in Box, the 

state’s interest in Planned Parenthood of Ind. & Ky. to dispose of fetal remains with dignity was 
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exemplified by state and federal fetal homicide statutes that treated non-viable fetuses as human 

beings. In fact, several states already manifest an interest in the dignity of fetal remains by 

enforcing fetal homicide laws. See Coleman v. DeWitt, 282 F.3d 908, 912–13 (6th Cir. 2002) 

(rejecting a manslaughter defendant’s argument that Ohio’s fetal homicide statute was 

unconstitutional as applied to unborn children before viability). Compare N.C. Gen. Stat. § 14-

23.2 (2011) (prohibiting the murder of an unborn child), with Greene St. Ann. § 5-19(a) (2016) 

(“A person who unlawfully causes the death of an unborn child is guilty of the separate offense 

of murder of an unborn child[.]”). Further, in Casey, this Court held that a state has a legitimate 

interest in the life of a fetus that may become a child and a state can express a profound respect 

for the life within a woman. Thus, it follows that where a state enacts a law to protect the life of 

the unborn, the state’s interest to recognize the dignity and humanity of the unborn and their 

remains is legitimate.  

2. The State’s fetal remains provisions are rationally related to its legitimate 
government interest.  

 
Generally, “a state measure designed to persuade [a woman] to choose childbirth over 

abortion will be upheld if reasonably related to the goal.” Casey, 505 U.S. at 878. However, “the 

Constitution does not require [a state] to draw the perfect line nor even to draw a line superior to 

some other line it might have drawn. It requires only that the line actually drawn be a rational 

line.” Armour, 566 U.S. at 685. In fact, “no legislation pursues its purposes at all costs.”  

Rodriguez v. United States, 480 U.S. 522, 525–26 (1987). For example, in Box, the Court held 

that the state’s law was rationally related to the state’s interest in the proper disposal of fetal 

remains, even though it was “not perfectly tailored to that end.” Box v. Planned Parenthood of 

Ind. and Ky., 139 S. Ct. 1780, 1782 (2019). 



 34 

Though the Fourteenth Circuit held that the fetal remains provision is underinclusive, R. 

at 19, it is not determinative of whether a statute is rationally related to the government’s interest.  

Even where a law is “simultaneously overinclusive and underinclusive” it still may “easily” 

constitute a rational relationship “because ‘perfection is by no means required’ and [a] ‘provision 

does not offend the Constitution simply because the classification is not made with mathematical 

nicety.’” Wis. Educ. Ass’n Council v. Walker, 705 F.3d 640, 656 (7th Cir. 2013) (quoting Vance 

v. Bradley, 440 U.S. 93 (1979)). Here, the fetal remains provisions are rationally related to the 

State’s interest because individual cremation and interment honor the dignity and humanity of 

fetal remains. Even though the provisions are not necessarily designed to persuade a woman to 

choose childbirth over abortion, they nevertheless are related to the humane disposal of fetal 

remains and can be linked back to that interest with ease.  

Additionally, the Fourteenth Circuit noted that the statute cannot be rationally related to a 

legitimate interest because it still permits women to take fetal remains home from the abortion 

clinic. R. at 19. Though a woman may exercise her right to dispose of the fetal remains herself, it 

does not follow that the woman will exercise her right. R. at 5. In most instances, a woman may 

leave the disposal of fetal remains to the healthcare facility. R. at 5. 

In sum, the State’s fetal remains provisions are rationally related to the State’s legitimate 

interest in recognizing the dignity and humanity of fetal remains. 

CONCLUSION 

Pre-viability prohibitions on elective abortions are constitutional. This Court should 

reject heightened scrutiny on pre-viability prohibitions and abolish the viability standard so that 

legitimate state interests—in the protection of life, a mother’s health, and proper regulation of the 

medical profession—may be considered. Heightened protection for such cases counters current 
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substantive due process precedent. Additionally, the factors of stare decisis show that the Court’s 

precedent in this regard is unsettled, unworkable, and possesses no reliance interests. Moreover, 

this Court should hold that H.B. 411 is rationally related to legitimate state interests, and thus, is 

constitutional. Second, a woman’s right to determine the final disposition of an aborted fetus 

through regulated disposition methods and the State’s interest to dispose of fetal remains with 

dignity do not violate substantive due process. Thus, because the fetal remains provisions 

adopted by the State do not constitute an undue burden and are rationally related to a legitimate 

state interest, the provisions are valid under the Due Process Clause. 

For the foregoing reasons, this Court should reverse the Fourteenth Circuit’s judgment by 

granting the State’s motions for summary judgment and denying Respondents’ motion for 

summary judgment. Further, this Court should reverse the Fourteenth Circuit’s order entering a 

permanent injunction in favor of Respondents. The constitutionality of the viability and fetal 

remains statutes should be upheld. 


