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QUESTIONS PRESENTED FOR REVIEW 

I. Whether all pre-viability prohibitions on elective abortions are unconstitutional under the 

Due Process Clause of the Fourteenth Amendment to the United States Constitution. 

II. Whether a woman’s decision to have an abortion is unduly burdened by a state statute 

requiring healthcare facilities to dispose of embryonic and fetal remains in the same manner 

as human remains. 
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CITATIONS OF THE OPINIONS AND JUDGMENTS IN COURTS BELOW 

 The Fourteenth Circuit’s opinion, affirming the district court, has not yet been published 

in the Federal Reporter, but can be found as the Record on Appeal. Similarly, the district court’s 

opinion has yet been published, but is reported at 2020 WL 56789 (N.D. Greene 2020).  The district 

court granted summary judgment to Plaintiffs, Respondents here, and permanently enjoined both 

the Gestational Age Act and the fetal deposition provisions of H.B. 222. 

CONSTITUTIONAL PROVISIONS AND POLICIES INVOLVED 

 The Fourteenth Amendment to the United States Constitution provides in relevant part: 

“nor shall any State deprive any person of life, liberty, or property, without due process of law.” 

U.S. Const. amend. XIV, § 1. 

 The Gestational Age Act, H.B. 411, is reproduced in relevant part at Appendix A. 

 H.B. 222, codified in part as Greene St. Ann. § 16-34-3-2, is reproduced in relevant part 

at Appendix A. 
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STATEMENT OF THE CASE 

Every year in the State of Greene, there are nearly 25,000 abortions and 1,000 miscarriages.  

Record on Appeal (hereafter “R.”) at 3.  Currently, only one licensed abortion clinic exists in the 

State of Greene, the Greene Women’s Health Clinic, LLC. R. at 4. Led by Dr. Elon Sternberger, 

the Clinic provides valuable services to women exercising their personal choice to receive an 

abortion, including surgical and medication abortions.1 R. at 3.  

 In 2018, women’s reproductive rights and the constitutional protection afforded those 

rights provided for a hotly contested election for the Governor and General Assembly. R. at 3. 

Running on an anti-choice platform, the party opposing the incumbent party won the 2018 election 

and took control of the Governorship and the General Assembly. R. at 3.  

The Gestational Age Act 

 On January 1, 2020, the State of Greene enacted and signed into law House Bill 411 (“H.B. 

411”), the “Gestational Age Act” (“the Act”), which bans abortions in Greene after fifteen weeks 

of pregnancy2, long before viability. R. at 3, 4. Viability is medically impossible at fifteen weeks, 

as even the State conceded during discovery. R. at 4. As an attempt to work around this Court’s 

well-established viability framework, the State of Greene put forth that it had an interest in 

protecting the health of women. R. at 4. To support this interest, the Greene General Assembly 

found that abortion carries risks to maternal health that increase with gestational age. R. 4. The 

fundamental fact, however, remains that viability is impossible at fifteen weeks. R. at 4. 

 
1 Medical abortions are usually available up until the tenth week of pregnancy and occur with the 
use of physician prescribed medication. R. at 3. Surgical abortions are typically offered up until 
the twenty-second week of pregnancy and occur during a surgical procedure at a licensed 
healthcare facility. R. at 3. 
2 With few exceptions, abortions after twenty weeks of pregnancy are currently banned in the 
State of Greene. R. at 9. 
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A violation of the Act carries heavy penalties. R. at 4. The Act subjects a person who 

knowingly and intentionally performs an abortion not only to a felony criminal penalty but also 

“disciplinary sanctions” and “civil liability for wrongful death.” R. at 4. See also Greene St. Ann. 

§§ 16-34-2-7(a); 16-34-3-9(a). Accordingly, the Act, as conceded by the State, bans abortions in 

the State of Greene unless one of three exemptions apply: a medical emergency, pregnancy 

resulting from rape or incest, or severe fetal abnormality. R. at 3, 4. 

The Fetal Disposition Statute 

 In addition to the Act, in 2020, the State of Greene enacted House Bill 222, a statute 

regulating the disposition of embryonic and fetal tissue resulting from the termination of a 

pregnancy. R. at 5. The law requires that the woman must first be given the choice to determine 

the ultimate disposition of the aborted remains in the manner she desires. R. at 5. See also Greene 

St. Ann. § 16-34-3-2(a). Most women, however, do not choose to exercise this right and instead 

allow the abortion or healthcare facility to dispose of the fetus. R. at 5. H.B. 222 then dictates the 

manner by which these abortion or healthcare facilities must dispose of the remains. R. at 5. The 

legislative history of H.B. 222 reveals that the legislature intended to promote the purported 

interests of “medical ethics” and ensure that the disposal of the fetal remains demonstrate “respect 

for the life of the unborn.” R. at 5. 

 Before the enactment of H.B. 222, disposition of an aborted fetus might occur through 

incineration along with other surgical byproducts, and fetus cremation might occur simultaneously. 

R. at 5. The Clinic previously used this method of disposal, via a contractor, based on prior Greene 

statutes. R. at 5. Greene St. Ann. § 35-2-1(a) specifically authorized fetus cremation. R. at 5. Under 

Greene St. Ann. § 35-1-3, cremation means “incineration by a crematory, or incineration as 

authorized for infectious and pathological waste.” R. at 5. Greene defines pathological waste as: 
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“(1) tissue; (2) organs; (3) body parts; and (4) blood or body fluids in liquid or semi-liquid form; 

that are removed during surgery, biopsy, or autopsy.” R. at 5. See also Greene St. Ann. § 16-41-

16-5. 

 Under H.B. 222, an abortion or healthcare provider charged with disposing of the fetal 

remains must incur heightened regulations and costs. R. at 5, 6. These facilities must now obtain 

burial transport permits for each individual fetus, just as they would for the disposition of a 

deceased human body. R. at 5, 6. See also Greene St. Ann. § 16-34-3-4(a). The legislature further 

altered Greene St. Ann. § 16-34-3-4(a) to disallow simultaneous cremation of aborted or 

miscarried fetuses. R. at 6. Finally, the legislature altered the definitions of infectious and 

pathological waste such that the terms “do[ ] not include an aborted fetus or a miscarried fetus.” 

R. at 6. See also Greene St. Ann. §§ 16-41-16-4(d); 16-41-16-5. 

Procedural History 

 The day the Act was signed into law, Dr. Sternberger and the Clinic filed suit to challenge 

the Act’s constitutionality. R. at 4. The next day, after a hearing, the district court issued a 

temporary restraining order against the Act’s implementation. R. at 4. The lawsuit additionally 

challenged the fetal disposition statute, and after briefing and oral argument, the district court 

preliminarily enjoined the statute from implementation and enforcement. R. at 6. Following a 

limited discovery on the issue of viability, Plaintiffs moved for summary judgment on the 

constitutionality of both the Act and the fetal remains statute. R. at 4, 6. The State only moved for 

summary judgment on the issue of the fetal remains statute. R. at 6. The district court granted 

summary judgment to Plaintiffs on both issues and permanently enjoined the Act and fetal remains 

statute from implementation and enforcement. R. at 5, 6. The State then appealed to the Fourteenth 
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Circuit Court of Appeals. R. at 2, 3. Following briefing and oral argument, the Fourteenth Circuit 

affirmed all the district court’s rulings. R. at 3. 

SUMMARY OF THE ARGUMENT 

The district court and the Fourteenth Circuit correctly applied this Court’s undue burden 

test to strike down both the Act and the fetal remains statute. Any state law or regulation that seeks 

to restrict pre-viability abortion or abortion access must pass heightened constitutional scrutiny 

under the Due Process Clause of the Fourteenth Amendment. This Court has consistently affirmed 

and applied this standard to every case concerning pre-viability abortion rights ever since the 

landmark decision of Roe v. Wade, 410 U.S. 113 (1973).  

 First, the Act was correctly struck down in the courts below as an unconstitutional ban on 

womens right to pre-viability abortion. Under the clear precedent of Roe and Planned Parenthood 

of Se. Pa. v. Casey, 505 U.S. 833 (1992), women have a constitutional right to pre-viability 

abortions and no state interest can serve as a bar to that fundamental right. This Court’s doctrine 

of stare decisis counsels for the affirmation of Roe and Casey because of the reliance many women 

have placed on these seminal cases. Further, this Court’s decisions in Roe and Casey are well 

grounded in constitutional jurisprudence, have proven endurably workable, and no change in law 

or fact supports overturning these foundational decisions. Thus, the Act seeks to ban pre-viability 

abortions in violation of Roe and Casey and must fail as a violation of a woman’s fundamental 

right to pre-viability abortion.  

 Second, even if this Court were to abandon its precedent of the last fifty years, the Act 

would still fail under rational basis. Greene’s purported state interests in an abortion ban after 

fifteen weeks of pregnancy do not rationally relate to their objectives. Greene’s purported interests 

are merely pretextual reasoning to impose its will on pregnant women who will be forced to carry 
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unwanted fetuses to term. These pretextual interests cannot rationally relate the law’s purpose to 

the group of women it seeks to affect. Thus, the Act must fail even under rational basis review. 

 Third, the fetal remains statute was correctly struck down as an unconstitutional regulation 

that serves to restrict women’s access to abortion. Although this Court’s decision in Box v. Planned 

Parenthood of Ind. & Ky., Inc., 139 S. Ct. 1780 (2019), decided a similar Indiana statute under the 

rational basis standard, this Court unambiguously left the door open that the undue burden standard 

might apply to such a statute. The petitioner in Box simply did not argue for the application of the 

undue burden standard; here, we explicitly ask this Court to apply the undue burden standard. 

Under the undue burden standard, this fetal remains statute must fail because of the substantial 

obstacles it places on women seeking pre-viability abortions. If this statute were to take effect, it 

would significantly increase the cost of abortion for the only abortion clinic in the State of Greene, 

causing either the Clinic to close or raising the price for abortion seeking patients. Further, this 

statute would enhance the psychological burden for women seeking abortions, because the state 

inexplicably imposes its belief that fetal remains should be treated similar to deceased human 

remains. These burdens place substantial obstacles in the path of women seeking pre-viability 

abortions and, thus, the fetal remains statute must fall under the undue burden standard. 

 Fourth, were this Court to find that Box required the application of a rational basis review, 

Dr. Sternberger and the Clinic would ask that this Court overrule or distinguish Box in this case 

because the fetal remains statute cannot pass a rational basis review. Greene’s interests in this 

statute are not legitimate because it recognizes and treats fetal remains as a person; a proposition 

rejected by this Court in Roe. Even if some of the state interests were legitimate in this case, the 

statute does not rationally relate to these interests because the statute first gives the woman the 

right to dispose of the fetal remains without any restrictions or regulations. Thus, this statute must 
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collapse even under rational basis review because no legitimate state interests exist that can 

rationally relate to any objective state purpose. 

ARGUMENT 

Embedded in the first section of the Fourteenth Amendment to the United States 

Constitution, the Due Process Clause plainly states “… nor shall any State deprive any person of 

life, liberty, or property, without due process of law …” U.S. Const. amend. XIV, § 1. Upon that 

bedrock, this Court recognized individual rights of privacy exist, including the privacy right to 

make personal, fundamental decisions about “whether to bear or beget a child.” Eisenstadt v. 

Baird, 405 U.S. 438, 454 (1972). These privacy rights “include[] the abortion decision,” and this 

Court has vigorously upheld that right for nearly fifty years under the framework of heightened 

scrutiny. Roe, 410 U.S. at 154. 

In 1992, this Court then adopted the heightened scrutiny test of the undue burden standard 

to evaluate constitutionality in abortion cases. Casey, 505 U.S. at 833. Under this strict standard, 

no state may impose any law or regulation that places a substantial obstacle in the path of women 

seeking a pre-viability abortion. Id. at 874. A substantial obstacle includes a state’s attempt to ban 

any pre-viability abortions, and no state interest exists that will overcome such an obstacle. Id. at 

846. Substantial obstacles also exist through state regulations of pre-viability abortions and may 

only be overcome when legitimate state interests outweigh any burden inflicted on women’s 

abortion access. Whole Women’s Health v. Hellerstedt, 136 S. Ct. 2292, 2309 (2016). Under this 

Court’s own abortion precedents, both the Act and Greene’s fetal remains statute unduly burden 

women seeking pre-viability abortions and must be struck down as unconstitutional in violation of 

the Fourteenth Amendment’s Due Process Clause. 
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I. The Act violates the Due Process Clause because stare decisis requires affirming Roe 
and Casey, the Act bans abortion pre-viability, and the Act fails rational basis 
review.  

 
 A state cannot ban pre-viability abortion because no state interest outweighs a woman’s 

right to pre-viability abortion. Casey, 505 U.S. at 833. Viability occurs when a realistic possibility 

of maintaining and nourishing a life outside the womb exists. Casey, 505 U.S. at 870. For example, 

viability sometimes occurs at twenty-eight weeks, but may occur earlier. Roe, 410 U.S. at 160; 

Casey, 505 U.S. at 860. While this Court mentioned a potential timeframe for viability in Roe and 

Casey, only physicians can legally determine when viability occurs on a case-by-case basis. 

Planned Parenthood of Central Missouri v. Danforth, 428 U.S. 52, 61 (1976). Thus, states are 

prohibited from declaring when viability occurs. Colautti v. Franklin, 439 U.S. 379, 388 (1979).  

Since Roe and Casey, many states have tried to ban pre-viability abortion; however, this 

Court and all circuit courts hold that pre-viability abortion bans violate the Constitution—even as 

late as twenty-two weeks. See Leavitt v. Jane L., 520 U.S. 1274, 1274 (1997) (denying certiorari 

regarding the Tenth Circuit’s finding that Utah’s twenty-two week abortion ban violated the 

constitution because twenty-two weeks was pre-viability); see also Dobbs v. Jackson Women’s 

Health Organization, 945 F.3d 265, 273 (5th Cir. 2019) (Mississippi’s fifteen week ban was pre-

viability); see also MKB Management Corp. v. Stenehjem, 795 F.3d 768, 777  (8th Cir. 2016) 

(North Dakota’s six to eight weeks ban was pre-viability); see also Isaacson v. Horne, 716 F.3d 

1213, 1229  (9th Cir. 2013) (Arizona’s twenty weeks ban was pre-viability). Even more, this Court 

reaffirmed Casey just five years ago in Whole Woman’s Health v. Hellerstedt, 136 U.S. 2292, 2311 

(2016). 
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Thus, because stare decisis requires the affirmation of Roe and Casey and Greene bans pre-

viability abortion, this Court must affirm that the Act violates the Constitution. Also, even in the 

rare instance that stare decisis does not apply, the Act nevertheless fails rational basis review.  

A. Stare decisis requires this Court affirm Roe and Casey because Roe and 
Casey have produced consistent results for nearly fifty years, have created a 
strong reliance interest among millions of women, and no compelling reasons 
exist to overturn Roe and Casey. 

 
American jurisprudence rests upon the doctrine of stare decisis. Vasquez v. Hillery, 474 

U.S. 254, 265 (1986). Stare decisis means “to stand by things decided.” Black’s Law Dictionary 

1696 (11th ed. 2019).  As recently as 2020, this Court affirmed its proclivity for adhering to stare 

decisis in the abortion context. June Medical Services LLC v. Russo, 140 S. Ct. 2103, 2130 (2020) 

(Roberts, C.J. concurring) (stating that stare decisis required striking down a Louisiana law that 

compelled abortion providers to obtain hospital admitting privileges because the law unduly 

burdened a woman’s right to pre-viability abortion). This Court prefers to obey the doctrine of 

stare decisis because adherence produces evenhanded, predictable, and consistent legal principles 

upon which citizens can rely. Michigan v. Bay Mills Indian Cmty., 572 U.S. 782, 798 (2014). 

Additionally, stare decisis enhances the integrity of American jurisprudence because this Court’s 

observance of stare decisis’s principles ensures the law will not change erratically but will develop 

in a principled and intelligible fashion. Vasquez, 474 U.S. at 265. 

Considering this Court’s proclivity to adhere to stare decisis, only the strongest grounds 

will prompt this Court to even consider reversing precedent. See Lawrence v. Texas, 539 U.S. 558, 

560 (2003) (reversing Bowers v. Hardwick, 478 U.S. 186 (1986), which held that criminal sodomy 

laws conformed to the Due Process Clause, because the ruling sustained serious erosion from 

subsequent decisions, incurred widespread societal disapproval, and inflicted harm against same-

sex individuals); see also Brown v. Bd. of Educ., 347 U.S. 483 (1954) (finding Plessy v. Ferguson, 
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163 U.S. 537 (1896), which established the separate but equal doctrine, egregiously wrong because 

of the negative effect it had on schoolchildren); see also West Coast Hotel Co. v. Parish, 300 U.S. 

379 (1937) (finding Lochner v. New York, 198 U.S. 45 (1905), which established strict scrutiny of 

economic policy, hopelessly unworkable because it caused disparate outcomes across the country). 

Even today the Court still considers the same relevant factors when considering overturning 

precedent, including whether the precedent is egregiously wrong, has proven hopelessly 

unworkable, has inflicted severe damage, and has been eroded over time by law and fact. Ramos 

v. Louisiana 140 S. Ct. 1390, 1414 (2020) (Kavanaugh, J. concurring).  Thus, stare decisis requires 

strong grounds to overrule prior precedent.  

Stare decisis requires this Court affirm Roe and Casey because Roe and Casey have 

produced consistent results for nearly fifty years, have created a strong reliance interest among 

millions of women, and no compelling reasons exist to overturn Roe and Casey. To begin, Casey 

and Roe recognize the right to pre-viability abortion, which built upon rights of privacy recognized 

in Eisenstadt, 405 U.S. 438, thus demonstrating they were not egregiously wrong unlike Plessy, 

which was overturned by Brown because Plessy negatively impacted schoolchildren in direct 

opposition to constitutional principles. Additionally, this Court and all federal courts have 

continuously adhered to Roe and Casey for nearly fifty years.  This demonstrates that Roe and 

Casey have not proven hopelessly unworkable unlike Lochner, where Lochner mandated strict 

scrutiny for state economic policies and caused disparate outcomes across the country.  Further, 

because Roe and Casey have been consistently applied by lower courts, this shows that these 

decisions have not been overtaken by factual or legal progress.  This is unlike Bowers, which was 

overtaken by new circumstances and widespread criticism because many states stopped enforcing 

criminal sodomy laws for at least twenty years. Finally, Roe and Casey have not inflicted severe 
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damage on any group of people unlike Bowers, where same-sex individuals were harmed by not 

being allowed to engage in consensual sexual relations in the privacy of their own homes.  Thus, 

this Court must affirm Roe and Casey because the doctrine of stare decisis avoids undermining 

the reliance interests of millions of women built over the course of nearly half a century. 

B. This Court must strike down the Act because the Act fails Casey’s undue 
burden standard by banning a woman’s right to a pre-viability abortion.  

 
A state can never possess a strong enough interest to stop a woman from exercising her 

pre-viability abortion right. Casey 505 U.S. at 846. To date, every circuit court in the nation has 

upheld such clear precedent. See Dobbs, 945 F.3d at 273 (finding a Mississippi law prohibiting 

abortion at fifteen weeks violated the constitution because the law banned abortion before 

viability); see also Stenehjem, 795 F.3d at 777 (six to eight week ban); Isaacson, 716 F.3d at 1229 

(twenty week ban); Jane L. v. Bangerter, 809 F.Supp. 865, 871 (10th Cir. 1997) (twenty-two week 

ban). Thus, a state that bans pre-viability abortion defies an unbroken chain of precedent spanning 

almost fifty years.   

In addition, a government entity can never enact a regulation that creates an undue burden 

on a woman’s right to a pre-viability abortion. Casey, 505 U.S. at 877. In contrast to a ban, a 

regulation merely creates a structural mechanism to govern the abortion process. Gonzales v. 

Carhart, 550 U.S. 124, 158 (2007) (finding a federal statue banning one specific abortion 

procedure did not constitute an undue burden because Congress possessed a legitimate interest in 

regulating how physicians performed a medical procedure). A regulation unduly burdens a 

woman’s right to pre-viability abortion when the regulation places a substantial obstacle in the 

path of a woman seeking a pre-viability abortion. Casey, 505 U.S. at 877; see also Hellerstedt, 136 

U.S. at 2311 (holding two Texas laws that required abortion providers to possess active hospital 

admitting privileges and for abortion clinics to meet surgical-center standards unduly burdened 
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women because the laws forced many abortion clinics to close, thereby restricting abortion access).  

Also, when performing an undue burden test, courts must look at a statute from the perspective of 

a woman affected by the statute. See Casey, 505 U.S. at 895 (finding a Pennsylvania law which 

required spousal notification imposed an undue burden because the regulation would likely prevent 

a significant number of married women, especially those in the context of domestic violence, from 

obtaining an abortion for fear of abuse by their husbands.). Thus, even if a court considers a law 

to be a regulation instead of a ban, the law cannot impose an undue burden on women seeking pre-

viability abortions.  

Under Casey, the Act violates the Constitution because it expressly bans pre-viability 

abortion after fifteen weeks. While the initial language of the Act requires a physician to determine 

a fetus’s gestational age before performing an abortion, the second part of the Act explicitly 

prohibits abortion after the fetal gestational age of fifteen weeks. R.at 3. Further, the State of 

Greene already concedes that viability cannot possibly occur at fifteen weeks. R. at 4. The first 

part of the Act, where a physician must determine the gestational age of the fetus, operates 

similarly to a regulation like that seen in Gonzales, when a law required physicians to perform 

abortions in a specific manner because the regulation does not ultimately take away a woman’s 

ability to exercise her abortion right. However, the second part of the Act explicitly violates the 

Constitution. In this part of the Act, it operates to expressly forbid abortion after a fetus reaches 

the gestational age of fifteen weeks, resembling the ban seen in Dobbs, when a statute banned 

abortion at fifteen weeks; Stenehjem, when a statute expressly proscribed abortion at six to eight 

weeks; Isaacson, when a statute expressly proscribed abortion at twenty weeks; and Leavitt, when 

a statute expressly proscribed abortion at twenty-two weeks, because all of those statutes expressly 
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ban all types of abortion before viability. Thus, the Act fails the undue burden standard because 

the Act expressly bars women from seeking pre-viability abortions. 

Even if the Act constitutes a regulation and not a ban, the Act still fails Casey’s undue 

burden standard because the Act forces the only abortion clinic in Green to stop performing 

abortions after fifteen weeks. Greene St. Ann § 16-34-2-7(a) and Greene St. Ann § 16-34-4-9(a) 

both build upon the Act and impose criminal and civil liability upon doctors who perform abortion 

after fifteen weeks. R. 3. The Clinic’s doctors perform abortions up to sixteen weeks after 

pregnancy. R. at 5. The doctors at Greene’s sole abortion clinic thus fall prey to severe penalties 

for continuing their practice of preforming abortion after fifteen weeks. The fact that Greene’s sole 

abortion providers must stop performing abortions after fifteen weeks or face criminal and civil 

penalties substantially hinders a woman’s ability to exercise her pre-viability abortion right 

because it limits her abortion access prior to viability. This presents similar to Hellerstedt, when 

abortion physicians fell prey to criminal and civil penalties and closed a large number of abortion 

clinics because women cannot obtain abortions at closed clinics. Thus, even if the Act qualifies as 

a regulation, the Act will still unduly burden a woman’s ability to exercise her abortion right. 

Accordingly, the Act must fail under this Court’s well establish undue burden standard, either as 

a ban or regulation.  

C. Even if this Court were to take the drastic step to overturn Roe and Casey, 
the Act nevertheless fails a rational basis review because the Act does not 
legitimately protect women’s health.  

 
 Laws that do not satisfy a rational basis review violate the Constitution. Romer v. Evans, 

517 U.S. 620, 632 (1996). For a law to satisfy rational basis review, the law must meet two 

standards. Id. First, the law’s drafters must have enacted the law based on reasonable inferences. 

Turner Broad. Sys. v. FCC, 512 U.S. 622, 666 (1994). Considering this first prong, a law fails a 
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rational basis review when the law rests on grounds wholly irrelevant to the achievement of a 

state’s objective. U.S. Dep’t. of Agric. v. Moreno, 413 U.S. 528, 536 (1973) (finding 

unconstitutional a law denying food stamp benefits to people who resided with unrelated people 

because denying said group of people benefits did nothing to further the purported government 

interests of minimizing fraud, stimulating the economy, and maintaining adequate nutrition). 

Second, a law fails a rational basis review when the court cannot ascertain a relation between a 

law’s purpose and the group which the law affects. Romer, 517 U.S. at 632-33 (finding that a state 

constitutional amendment precluding the legislature from enacting laws to protect homosexual 

persons from discrimination violated the constitution because the law bore no relation to the 

proposed interest of respecting other citizens’ freedom of association). 

 The Act fails a rational basis review because banning abortion post-fifteen weeks bears no 

relation to protecting women’s health. To begin, the legislature does not define health and does 

not compare the risk of abortion post-fifteen weeks with any other surgical procedure or even with 

carrying a child to term. R. at 4. Greene’s inability to define health and qualify the risk that they 

purport to protect demonstrates no logical relation with the proscribed conduct like Moreno, when 

a law denied food stamp benefits to people who lived with non-relatives to minimize fraud, 

maintain the economy, and maintain adequate nutrition because the proscribed conduct did nothing 

to further the government’s purported interest.  

Further, the Act fails a rational basis review given no relation exists between the purpose 

of protecting women’s health and the effect of the Act upon women that are post-fifteen weeks 

pregnant. Complications from abortion can arise at any time, whether a person has an abortion 

before or after fifteen weeks. Further, when a woman cannot lawfully abort, she must carry a child 

to term or resort to less medical and sanitary means of abortion. Thus, a woman may likely incur 
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an even greater hardship that might actually endanger her health, instead of protecting her health. 

The effects of the Act upon women demonstrates no relation to protecting women’s health similar 

to Romer, when a law precluded the state legislature from enacting laws to protect same-sex 

individuals from discrimination because the law, in reality, bore no relation to the state interest of 

promoting freedom of association.  Accordingly, the state’s interests do not rationally relate to the 

state’s objective of protecting the health of women. Thus, the Act fails rational basis review, and 

this Court must strike it down.   

II. The fetal remains statute violates the Due Process Clause because it fails to withstand 
any level of scrutiny due to the undue burden it places on a woman’s right to pre-
viability abortion, and it fails to rationally relate to any legitimate government 
objectives under rational basis review. 

 Recognizing that the Fourteenth Amendment affords special protection to fundamental 

rights, this Court has consistently held that any State law implicating such a right must be reviewed 

under heightened scrutiny. Washington v. Glucksberg, 521 U.S. 702, 720-21 (1997). This Court 

has made clear that while not absolute, women have a fundamental right to pre-viability abortions. 

Casey, 505 U.S. at 871 (1992). Accordingly, any regulation that places an undue burden on a 

woman’s right to terminate her pregnancy pre-viability is a violation of her Fourteenth Amendment 

Due Process liberty right. Id. at 874. An undue burden is imposed whenever a “state regulation has 

the purpose or effect of placing a substantial obstacle in the path of a woman’s choice.” Id. at 877. 

Therefore, although a State may regulate pre-viability abortions to advance a legitimate interest, 

the purported interest must outweigh “any burden[s]” the law inflicts on abortion access. 

Hellerstedt, 136 S. Ct. at 2309-10 (2016). However, even laws that do not implicate fundamental 

rights must still withstand rational basis review. Glucksberg, 521 U.S. at 728. Rational basis 

scrutiny mandates that all laws rationally relate to a legitimate government interest. Id. 

Accordingly, laws that result in “arbitrary deprivations of liberty by the government” fail to survive 
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rational basis review. Hayden ex rel. A.H. v. Greensburg Cmty. Sch. Corp., 743 F.3d 569, 576 (7th 

Cir. 2014).  

 The fetal remains statute (the “statute”) is subject to the undue burden standard because it 

implicates the constitutionally protected, fundamental right of a woman to terminate her pregnancy 

before viability. The statute fails the undue burden standard because it places substantial obstacles 

in the path of women seeking abortions, and the obstacles greatly outweigh the State of Greene’s 

purported interests. Even under rational basis review, the statute does not pass constitutional 

muster because it fails to rationally relate to any legitimate state interest.  

A. The undue burden standard governs the fetal remains statute because the 
statute implicates a woman’s fundamental right to a pre-viability abortion.   

 
In Casey, this Court reaffirmed the central holding of Roe: that a woman has a 

constitutionally protected, fundamental right to a pre-viability abortion under the Fourteenth 

Amendment Due Process Clause. Casey, 505 U.S. at 846. In doing so, this Court established the 

undue burden standard as the correct method for determining whether the weight of a state’s 

purported interest is so great that it supersedes a woman’s “constitutionally protected liberty.” Id. 

at 876. Indeed, since Casey, this Court has applied the undue burden standard to every abortion 

regulation challenged on Due Process grounds, with one non-binding exception. See Stenberg v. 

Carhart, 530 U.S. 914, 930 (1997) (applying the undue burden standard to a Nebraska law banning 

partial birth abortion); see also Gonzales, 550 U.S. at 145-46, 150 (2007) (applying the undue 

burden standard to a congressional act proscribing partial birth abortions in the second trimester); 

see also Hellerstedt, 136 S. Ct. at 2309-10 (holding the proper level of review was the undue 

burden standard because the Fifth Circuit’s application of rational basis review to a Texas statute 

which imposed two requirements on abortion providers was improper). Notably, the single 
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exception, found in Box, 139 S. Ct. 1780, does not mandate the application of rational basis review 

on fetal remains statutes and allows for the use of the undue burden standard in similar challenges.  

In Box, this Court applied rational basis review to hold that an Indiana fetal remains statute 

did not violate the Fourteenth Amendment Due Process Clause. Box, 139 S. Ct. at 1782. This Court 

applied rational basis review only because the respondents failed to argue that the undue burden 

standard should govern. Id. at 1781. This Court made sure, however, to leave the door open for 

undue burden challenges by explaining that the decision did not “implicate [] cases applying the 

undue burden test to abortion regulations.” Box, 139 U.S. at 1782. Additionally, this Court 

“expresse[d] no view on the merits” of challenges to similar laws under the undue burden standard 

in other courts. Id. In her dissent in part, Justice Ginsburg criticized the majority’s decision to 

accept Indiana’s petition. Id. at 1793 (Ginsburg, J. concurring in part and dissenting in part). In her 

view, “rational basis is not the proper review standard” for evaluating the constitutionality of fetal 

disposition regulations. Id. Rather, the implications of such regulations require application of the 

undue burden standard. Id. She goes so far as to assert that analyzing such regulations under the 

rational basis standard is “a waste of the Court’s resources,” especially because applying the undue 

burden standard would likely result in the Indiana fetal remains statute being struck down. Id. 

Box does not foreclose fetal remains statutes from being challenged under the undue burden 

standard. This Court went to great lengths to clarify that it applied rational basis review in Box 

only because the respondents failed to argue for the undue burden standard. Here, Respondent 

explicitly argues for the undue burden standard based on this Court’s history of applying it to 

abortion regulations. The Greene fetal remains statute implicates a woman’s freedom to have a 

pre-viability abortion. By mandating that the State of Greene’s sole abortion provider dispose of 

fetal remains in a manner that will undoubtedly increase the cost and logistical burdens associated 
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with providing the service, the State has ensured that Greene Women’s Health Clinic will be unable 

to continue operating or will be forced to pass massive cost increases on to abortion seeking 

patients. Thus, if permitted to take effect, the statute will eliminate a woman’s ability to have an 

abortion in the State of Greene, or, at the very least, make it significantly more expensive. Either 

of these outcomes places an undue burden on a woman’s right to have a pre-viability abortion. 

Additionally, forcing fetal remains to be treated in the same manner as human remains will impose 

an impermissible psychological burden on women seeking an abortion. Therefore, the undue 

burden standard is the proper standard of review for evaluating the constitutionality of fetal 

remains statutes.  

B. The fetal remains statute fails under the undue burden standard because the 
massive cost increases and logistical difficulties imposed on the State’s sole 
abortion provider will eliminate or drastically reduce abortion access, and 
the unjustifiable psychological burden the statute imposes on women will 
further limit their access to pre-viability abortion.   

 
This Court has acknowledged that a state has a “legitimate interest in proper disposal of 

fetal remains.” Box, 139 U.S. at 1782 (quoting Akron v. Akron Center for Reproductive Health, 

Inc., 462 U.S. 416, 452 (1983)). However, “[u]nnecessary health regulations that have the purpose 

or effect of presenting a substantial obstacle to a woman seeking an abortion impose[s] an undue 

burden on the right” and are therefore a violation of the Fourteenth Amendment Due Process 

Clause. Casey, 505 U.S. at 878. In an undue burden analysis, the Court must weigh the burdens a 

statute inflicts upon abortion access against any legitimate interest the statute might reasonably 

confer upon the state. Hellerstedt, 136 S. Ct. at 2309.  

In Hellerstedt, a Texas statute required physicians performing abortions to have admitting 

privileges at a hospital within thirty miles of the abortion clinic and required abortion clinics to 

meet the minimum standards for ambulatory surgical centers. Id. at 2300. This Court held that the 
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statute imposed an undue burden on a woman’s right to seek a pre-viability abortion and therefore 

violated the Fourteenth Amendment Due Process Clause. Hellerstedt, 136 S. Ct. at 2309. In 

holding so, the Court first determined that neither provision of the statute advanced the Texas 

legislature’s purported interest in preserving the health of women receiving abortions any further 

than existing regulations. Id. at 2311, 2316. With no legitimate benefit conferred, the Court then 

turned its attention to the burdens the law inflicted upon access to abortion. This Court relied on 

factual findings that the increased costs and logistical burdens of complying with the law caused 

nearly half of Texas’s forty abortion facilities to close, and those closures would continue if the 

law were permitted to take effect. Id. at 2312. The restriction on access to abortion caused by these 

closures, when weighed against the lack of legitimate benefit the law conferred, was more than 

sufficient for this Court to strike down the law as unduly burdensome. Id. at 2309. 

The Greene fetal remains statute places an undue burden on a woman’s right to seek an 

abortion in the State of Greene. Initially, the law fails to advance the State’s purported interests in 

medical ethics. The Greene legislature attempts to justify the fetal remains statute by claiming that 

the law promotes interests in “medical ethics” and “regulating the medical profession by ensuring 

that abortion providers, like other health care facilities, dispose of fetal remains in a method 

demonstrating respect for the life of the unborn.” R. at 5. The record contains no facts suggesting 

an issue of medical ethics regarding fetal remains. Thus, the statute cannot remedy any medical 

ethics issues because none exist, just as the Texas admitting-privileges requirement in Hellerstedt 

failed to cure any health-related problem because women’s health was not threatened under the 

existing regulations. Therefore, the fetal remains statute fails to advance medical ethics any further 

than the current fetal disposition regulations. To the extent that the state’s interest in ensuring that 

fetal remains are disposed of “in a method demonstrating respect for the life of the unborn” is a 
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legitimate state interest under Box, the burden the statute places on access to pre-viability abortion 

greatly outweighs that interest. R. at 5.  

Namely, the requirements imposed by the fetal remains statute will substantially increase 

the cost and logistical difficulties of performing abortions in the State of Greene. Forcing the 

Clinic, the State’s only abortion provider, to provide for the individual interment or cremation of 

each aborted or miscarried fetus bars the Clinic from contracting with third parties who dispose of 

fetal remains through simultaneous cremation or alongside other pathological waste. R. at 6. This 

onerous requirement introduces a slew of hardships that may render abortion infeasible in the State 

of Greene or, at the very least, make it substantially more difficult and expensive. Individually 

interring or cremating the approximately 26,000 fetuses aborted or miscarried annually in Greene 

will cost an exorbitant of money. R. at 3. Experts speculate this requirement could add up to $2,000 

to the cost of performing an abortion.3 However, this figure assumes that the Clinic will 

successfully find a party willing to and capable of performing such a monumental task. Experts 

have found that many funeral homes or crematories are unwilling to work with abortion providers 

or are simply not equipped to perform the job.4 Thus, just like the Texas regulations struck down 

in Hellerstedt, which caused nearly half of Texas’s forty abortion clinics to close, the cost and 

logistical difficulties of complying with Greene’s fetal remains statute pose an imminent threat to 

healthcare facilities’ ability to provide abortions. However, unlike Texas, which had forty abortion 

 
3 Brianna M. Vinci, Fetal Funerals: An Unconstitutional Attempt to Undermine Abortion Rights, 
90 Temp. L. Rev. Online 1, 8 (2018) (discussing the increased costs fetal disposition statutes 
impose on abortion). When multiplied by the total number of aborted or miscarried fetuses in the 
State of Greene, the total cost increase of the fetal remains statute would amount to 
approximately $52,000,000. Even if the expert’s calculation was reduced by 75 percent, the total 
cost increase would still amount to approximately $13,000,000.  
4 Id. at 14; Elizabeth Kimball Key, The Forced Choice of Dignified Disposal: Government 
Mandate of Interment or Cremation of Fetal Remains. 51 U.C. Davis L. Rev. 305, 330 (2017) 
(discussing the financial and logistical burdens fetal remains statutes place on abortion).  
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clinics prior to the regulations, Greene has one, Greene Women’s Health Clinic. Therefore, 

permitting Greene’s fetal remains statute to take effect not only poses a substantial obstacle for 

women seeking an abortion in the State of Greene just as it did in Texas, but will likely lead to a 

complete and total annihilation of their constitutionally protected right via the inevitable closure 

of the Clinic. Even if the statute does not drive the Clinic out of business, the Clinic will be forced 

to pass on the increased costs to abortion-seeking patients in order to remain operational. 

Significantly raising the cost of abortion for patients will make the essential procedure unattainable 

for women in the State of Greene. Thus, either outcome produces the same result: a substantial 

obstacle in the path of women seeking a pre-viability abortion. 

Finally, as the Fourteenth Circuit noted, by mandating healthcare facilities to treat fetal 

remains in the same manner they would treat human remains, the State of Greene imposes an 

impermissible psychological burden on women seeking to have an abortion. R. at 11. Although 

women are permitted to dispose of fetal remains themselves, most women in the State of Greene 

elect to have the Clinic handle disposition without further involvement. R. at 5. This suggests that 

most women do not feel compelled to honor fetal remains with the same customary rituals typical 

when humans pass away. Thus, forcing the clinic to obtain a “burial transmit permit” and dispose 

of the fetal remains as they would human remains, forces women to accept the view that the fetus 

was in fact human, despite their actions to the contrary. This may lead to severe psychological 

distress for women who feel abortion is their only option, or, even worse, for women who miscarry. 

Additionally, the record provides no facts on the information necessary to complete a burial 

transmit permit or how accessible such permits will be. It is possible, therefore, that these permits 

will require identifying information such as the “name” of an unborn fetus or the name of the 

“mother.” Elizabeth Kimball Key, The Forced Choice of Dignified Disposal: Government 
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Mandate of Interment or Cremation of Fetal Remains, 51 U.C. Davis L. Rev. 305, 337. This 

information could potentially be used to discriminate against women who have had abortions.  Id.  

The emotional distress these possibilities pose obstruct a woman’s right to pre-viability abortion.  

C. The fetal remains statute fails to withstand rational basis review because the 
State’s purported interests are not legitimate, and even if they are, the statute 
does not rationally relate to those objectives.  

 
Rational basis review is to be used in resolving Due Process challenges only where no 

fundamental right is implicated. Glucksberg, 521 U.S. at 728. Though a less stringent review than 

the undue burden standard, rational basis review nonetheless mandates that a court strike down 

any law that fails to rationally relate to the advancement of a legitimate government objective. 

Glucksberg, 521 U.S. at 782. Accordingly, any statute that produces “arbitrary deprivations of 

liberty by the government” shall be deemed a violation of the Fourteenth Amendment Due Process 

Clause. Hayden ex rel. A.H, 743 F.3d at 576.  

1. Box should be overturned because no legitimate state interest exists, and 
to the extent one does, it does not rationally relate to the state’s purported 
interest.  

 
In Box, this Court reviewed an Indiana law altering how abortion providers were permitted 

to dispose of fetal remains. Box, 139 S. Ct. at 1781. While retaining a woman’s right to dispose of 

fetal remains herself, the law mandated that abortion providers charged with disposing of fetal 

remains obtain burial transmit permits. Id. The law also changed the definition of infectious and 

pathological waste so as not to include aborted or miscarried fetuses. Id. Thus, the law no longer 

permitted Indiana abortion providers to dispose of fetal remains by incineration with other 

pathological waste. Id. However, the law expressly permitted the simultaneous cremation of 

fetuses. Id. The state interest that Indiana claimed the law advanced was the “humane and dignified 

disposal of human remains.” Box, 139 S. Ct. at 1782. This Court, relying on a footnote from a 
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previous case, “acknowledged that a State has a ‘legitimate interest in proper disposal of fetal 

remains.’” Box, 139 S. Ct. at 1782 (quoting Akron v. Akron Center for Reproductive Health, Inc., 

462 U.S. 416, 452 (1983)). The Court then held that Indiana’s fetal remains statute rationally 

related to Indiana’s purported interest. Id.  

In Akron, this Court considered the constitutionality of an Akron, Ohio city ordinance, a 

provision of which required physicians performing abortions to ensure the “humane and sanitary” 

disposal of fetal remains. Akron, 462 U.S. at 416. Although the city claimed that the intent of the 

provision was to prevent “the mindless dumping of aborted fetuses on garbage piles,” this Court 

expressed concern that the wording of the provision suggested a possible intent to “mandate some 

sort of ‘decent burial’ of an embryo at the earliest stages of formation.” Akron, 462 U.S. at 451. 

Based on the uncertainty of the provision’s language and the fact that the statute would impose 

criminal liability on physicians who violated it, this Court found that the provision violated the 

Due Process Clause. Id. In a footnote, the Court clarified that it was unwilling to severe the word 

“humane” from the provision because it doubted the legislature would have enacted the provision 

with the word “sanitary” alone. Id. at 452 n.45. However, the Court reserved Akron’s right to do 

just that by stating that the city “was free, of course, to enact more carefully drawn regulations that 

further its legitimate interest in proper disposal of fetal remains.” Id. (emphasis added).   

This Court should overturn Box. First, the “humane and dignified disposal of human 

remains” is not a legitimate state interest in the context of fetal remains. Box, 139 S. Ct. at 1782. 

Standing alone, the Akron footnote is insufficient to justify that states have a legitimate interest in 

the humane and dignified disposal of fetal remains. Though the Court found the imposition of 

criminal liability to be fatal in Akron, it never suggested that the statute would be permissible had 

it imposed only civil penalties. Therefore, the lack of criminal liability in the Box statute does not 
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render it automatically permissible. Moreover, the Court in Akron expressed concern that the 

provision at issue may be used to “mandate some sort of ‘decent burial’ of an embryo at the earliest 

stages of formation.” Akron, 462 U.S. at 451. This concern reflects the Court’s disapproval of a 

state interest that equates fetal remains with the same interests afforded to human remains. 

Therefore, when the Akron court used the word “proper” it was referring to a legislature’s interest 

in ensuring fetal remains are disposed of in a sanitary way that does not threaten public health, not 

in forcing abortion providers to treat fetal remains as if they were human remains.  

Likewise, the Box statute impermissibly mandates that aborted fetuses be recognized as 

human beings. This Court previously determined that “the word ‘person,’ as used in the Fourteenth 

Amendment, does not include the unborn.” Roe, 410 U.S. at 158. As the Fourteenth Circuit noted, 

this Court further explained “[t]his conclusion follows inevitably from the decision to grant women 

a right to abort. If even a [non-viable] fetus is a person, surely the state would be allowed to protect 

[the fetus] from being killed.” R. at 13; Roe, 410 U.S. at 159. By mandating that abortion providers 

obtain burial transmit permits for fetal remains and disallowing fetal remains to be cremated 

alongside other forms of tissue and surgical byproducts, the Box statute compels recognition that 

fetuses are human. Therefore, because the state interest equates fetal remains with human remains, 

a position expressly renounced by this Court, the interest cannot be legitimate.  

 Furthermore, fetal homicide statutes and wrongful death statutes that treat non-viable 

fetuses as human beings do not render the state interest legitimate. These statutes seek to further 

the legitimate state interest of protecting potential life. See R. at 13. However, as the Fourteenth 

Circuit noted, fetal remains provisions differ markedly from fetal homicide statutes because no 

potential life is at stake by the pure definition of “remains.” Similarly, Gonzales v. Carhart also 

fails to justify the view that aborted or miscarried fetuses are equivalent to human life in the eyes 
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of the law. See Gonzales, 550 U.S. at 158 (holding a statute banning a specific type of dilation and 

evacuation abortion was constitutional because states maintain “regulatory interest[s] in protecting 

the life of the fetus that may become a child”). Gonzales involved a ban on a procedure that affects 

living fetuses. Thus, it implicated the legitimate state interest of protecting “the life of the fetus 

that may become a child.” Id. (emphasis added). Here, fetal remains will never become a child 

because no potential for life exists after abortion, miscarriage, or stillbirth. Therefore, the 

protection provided in Gonzales does not extend to fetal remains statutes.  

 Even if the state’s interest in “the humane and dignified disposal of human remains” is 

legitimate in the context of fetal remains, the fetal remains provision in Box cannot be said to 

rationally relate to the state’s objective. First, allowing a woman the full liberty to dispose of the 

fetus in any way she chooses without restriction directly contradicts the assurance that fetal 

remains will be disposed of in a “humane and dignified” way. Indiana law does not permit the 

disposition of human remains in any manner; rather, comprehensive regulations already exist 

governing such procedures. Planned Parenthood of Ind. & Ky., Inc. v. Comm’r of the Ind. Dep’t 

of Health, 888 F.3d 300, 309 (7th Cir. 2018); See Greene St. Ann. § 16-37-3-1, et. seq. (regulating 

disposition of dead bodies); Greene St. Ann. § 23-14-54-1, et seq. (setting forth the disposition of 

dead human bodies at crematories); Greene St. Ann. § 25-15-2-7 (defining disposition of human 

remains as interment at cemetery or mausoleum; disposal of cremated remains on property, public 

land, or water; or burial at sea, among other definitions). Thus, due to the plethora of regulations 

governing the disposal of human remains, a statute that allows women to dispose of fetal remains 

in any way she chooses either negates existing public health law or disassociates fetal remains 

from human remains. Therefore, allowing women to dispose of fetal remains in whatever manner 
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they choose proves that the fetal remains statute does not rationally relate to the state’s interest in 

“the humane and dignified disposal of humans remains.”  

 Second, by allowing for simultaneous cremation of aborted fetuses, the provisions in Box 

do not treat fetal remains the same as human remains. Indiana law permits simultaneous cremation 

of human remains only “if there is prior written consent by authorizing agents.” Planned 

Parenthood of Ind. and Ky., 888 F.3d at 309; See Greene St. Ann. § 23-14-31-39(a). Because the 

prior written consent requirement does not appear in the fetal remains statute, a rational 

relationship does not exist between the statute and the State’s interest in “the humane and dignified 

disposal of human remains.” Consequently, the provisions cannot survive rational basis review 

and therefore violate the Fourteenth Amendment Due Process Clause.  

 Given the significant similarities between Box and this case, if Box is overturned, then 

Greene’s fetal remains statute must also be struck down as a violation of the Due Process Clause. 

First, the state interest that Greene purports, “the humane and dignified disposal of human 

remains,” is identical to that asserted by Indiana in Box. R. at 12. Accordingly, if this Court deems 

Box’s interest illegitimate, Greene’s fetal remains statute necessarily fails. Just as the statute in 

Box required accepting that aborted fetuses are human beings, Greene’s statute demands accepting 

the same proposition. Indeed, the State of Greene asserted in its brief that “a fetus is a human being 

who should be given a dignified and respectful burial and cremation.” R. at 12. As noted above, 

this position directly contradicts with this Court’s holding in Roe that the Fourteenth Amendment 

does not include the unborn in its use of the word “person.” Additionally, as previously stated, 

neither fetal homicide statutes nor Gonzales support the conclusion that the law recognizes non-

viable fetuses as human beings. Fetal homicide statutes only protect fetuses where the potential 

for life exists. R. at 13. Because no potential life is at stake following abortions, miscarriages, and 
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stillbirths, fetal homicide statutes cannot logically apply to fetal remains statutes. Similarly, 

Gonzales is inapplicable in the context of fetal remains statutes because it only extends protection 

to fetuses that have the potential to become a child. In the context of fetal remains statutes, no such 

potential exists. Therefore, if this Court overturns Box, Greene’s fetal remains statute must be 

struck down as a violation of the Fourteenth Amendment Due Process Clause.  

2. Even if this Court is unwilling to overturn Box, Greene’s fetal remains 
statute is sufficiently different from the Box statute and fails rational 
basis review. 

 
In Box, Indiana justified its statute on the theory that it advanced the State’s interest in “the 

humane and dignified disposal of human remains,” just as the State of Greene does here. However, 

Indiana’s statute allowed for the simultaneous cremation of fetuses, unlike Greene’s statute, which 

requires that fetal remains be cremated or interred individually. R. at 6. Thus, in Box this Court 

held that barring fetal remains from being cremated with other pathological waste was rationally 

related to a state’s interest in “the humane and dignified disposal of human remains,” but made no 

such conclusion regarding a requirement that fetal remains be cremated or interred individually. 

Therefore, this case is one of first impression due to the statute’s individual interment or cremation 

requirement.  

The individual cremation requirement goes far beyond any public health or sanitation 

justification. Indeed, Greene’s current regulations quelle any concerns regarding the “mindless 

dumping of aborted fetuses on garbage piles” by mandating that fetal remains be disposed of in 

the same manner as other forms of pathological and infectious waste. R. at 5. Assuming this Court 

adopted the view that fetal remains are worthy of a greater respect than is afforded other forms of 

human tissue and surgical byproducts in Box, it concluded in Box that simultaneous cremation 

adequately provided such dignity. However, forcing a clinic to provide for the individual cremation 
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or interment of fetal remains appears much closer than the Box statute to “mandating some sort of 

‘decent burial’ of an embryo at the earliest stages of formation,” a result this Court suggested was 

impermissible in Akron. Additionally, if the allowance of simultaneous cremation in Box casts any 

doubt on the view that that statute mandated treating aborted fetuses as humans, no such doubt 

exists here. The individual cremation requirement of Greene’s fetal remains statute unequivocally 

forces one to accept the position that aborted fetuses are humans. Thus, the requirement that fetal 

remains be individually cremated or interred moves the Greene statute well beyond the statute 

accepted in Box and cannot be said to rationally relate to a legitimate state interest. Therefore, even 

if Box is upheld, Greene’s fetal remains statute fails rational basis review.  

3. The Eighth Circuit decision upholding a Minnesota fetal disposition 
statute is also distinguishable from this case, nullifying its efficacy as 
persuasive authority. 

 
In Planned Parenthood of Minnesota v. State of Minnesota, Minnesota enacted a statute 

which mandated that fetuses of a certain age be disposed of “by cremation, interment by burial, or 

in a manner directed by the commission of health.” Planned Parenthood of Minn. v. State of Minn., 

910 F.2d 479, 481 n.2 (8th Cir. 1990). The purported purpose of the Minnesota statute was “to 

protect the public health and welfare by providing for the dignified and sanitary disposition of the 

remains of aborted or miscarried fetuses in a uniform manner.” Id. In its pre-Casey decision, the 

Eighth Circuit upheld the statute, reiterating that “Minnesota’s legislature’s overriding concern 

was the protection of the public’s sensibilities by ensuring that fetal remains be disposed of in a 

specified manner.” Id. at 488.  

 The state interest and fetal remains statute in Planned Parenthood of Minnesota are 

sufficiently different from those of this case, quashing Planned Parenthood of Minnesota’s utility 

as persuasive authority. First, the state interest in Planned Parenthood of Minnesota focused solely 
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on public health and welfare, whereas the State of Greene’s purported interest is to ensure that 

fetal remains are disposed of in “in a method demonstrating respect for the life of the unborn.” R. 

at 5. Thus, Greene centers its state interest around the fetus, unlike Minnesota who is concerned 

only with the public. Therefore, as previously noted, Greene’s interest goes far past maintaining 

public health and sanitation standards already protected under current regulations.  Additionally, 

Greene’s fetal remains statute expressly forbids cremating or interring fetuses simultaneously or 

alongside other pathological waste, unlike the law in Planned Parenthood of Minnesota which 

contains no such ban. R. at 6. Hence, Greene’s purported state interest and the law it uses to 

advance the claimed interest mandate the recognition that the fetus is legally equivalent to a human, 

a position rejected by this Court in Roe and not present in Planned Parenthood of Minnesota.  The 

Eighth Circuit’s holding in Planned Parenthood of Minnesota is therefore inapplicable here. 

Accordingly, because the Greene statute is distinguishable from Box and Planned Parenthood of 

Minnesota, if this Court elects not to overturn Box the Greene statute nonetheless fails under 

rational basis review.  

CONCLUSION 

 As demonstrated by the foregoing reasons, both Greene’s Gestational Age Act and fetal 

remains statute defy the Due Process Clause of the Fourteenth Amendment, and thus are 

unconstitutional. Respondents, Dr. Sternberger and Greene Women’s Health Clinic, respectfully 

request this Court uphold its unbroken line of abortion precedent since Roe and affirm the 

decisions of both the district court and Fourteenth Circuit. 
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APPENDIX A 

The Gestational Age Act (H.B. 411): 

The Act provides that, in most cases, an abortion cannot be performed until a physician first 

determines and documents a fetus’s probable gestation age. Then, 

[e]xcept in a medical emergency or in the case of a severe fetal abnormality, a 
person shall not perform, induce, or attempt to perform or induce an abortion of an 
unborn human being if the probable gestational age of the unborn human being has 
been determined to be greater than fifteen (15) weeks. 

The Act also provides that an abortion “shall be permitted if: a. A licensed physician in the State 

of Greene determines abortion is necessary to protect the health or life of the mother; or b. The 

pregnancy resulted from rape or incest.” 

The Fetal Remains Statute (H.B. 222): 

The law requires that a woman must be afforded “the right to determine the final disposition of an 

aborted fetus.” Greene St. Ann. § 16-34-3-2(a). 

If the woman declines this right, then “[a]n abortion clinic or health care facility having possession 

of an aborted fetus shall provide for the final disposition of the aborted fetus. The burial transmit 

permit requirements of Greene St. Ann. § 16-37-3 apply to the final disposition of an aborted fetus, 

which must be interred or cremated.” Greene St. Ann. § 16-34-3-4(a). 

The statute also clarified that “[a]borted or miscarried fetuses may not be cremated by 

simultaneous cremation.” Greene St. Ann. § 16-34-3-4(a). 

The statue changed the definitions of infectious and pathological waste, stating these terms “do[] 

not include an aborted fetus or miscarried fetus.” Greene St.  Ann. §§ 16-41-16-4(d); 16-41-16-5. 

 


