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Question Presented 

  
1. Does a statute that regulates the time within which a woman must elect to have an 

abortion abridge a fundamental right outlined in Roe v. Wade when the U.S. Constitution 
supports no such fundamental right and the woman still possesses the ability to make the 
ultimate decision? 

 
 
 

1. Does a statute that requires fetal remains be disposed of by individual internment or 
cremation serve a valid state interest and not unduly burden on a woman’s right to an 
abortion?  

  



ii 

Table of Contents 

Question Presented ………………………………………………………………………………  i 

Table of Contents ………………………………………………………………………………... ii 

Table of Authorities …………………………………………………………………………...... iii 

Opinions Below …………………………………………………………………………………. 1 

Statutory and Constitutional Provisions ………………………………………………………… 1 

Statement of the Case ……………………………………………………………………………. 1 

Summary of the Argument ………………………………………………………………………. 2 

Argument ………………………………………………………………………………………... 4 

I. The correct standard for abortion should be rational basis because there is no 
fundamental right to abortion found in the constitution………………………… 4  

 
A. Roe v. Wade presumes a fundamental right to abortion, which allows that 

right to outweigh the court’s interest in potential life………………………... 4 
 

B. Stare decisis does not mean that the court cannot fix past mistakes, 
particularly related to constitutional rights…………………………………... 5 

 
C. The correct test is rational basis, which the statutes at hand meet………….. 8 

 
II. The Gestational Age Act and House Bill 222 constitute regulations, not bans, on 

a woman’s right to choose to undergo an abortion……………………………….11 
 

III. Even if precedent is correct, House Bill 222 is constitutional because it serves a 
valid state interest and does not unduly burden a women’s fundamental rights 
by placing a substantial obstacle in the path of women seeking abortions. …... 13 

 
A. The state has a valid interest in medical ethics and demonstrating respect for 

potential human life.…………………………………………………………... 13 
 

B. Fetal remains disposal does not place a substantial obstacle in the path of 
women seeking abortions…………………………………………………… 18 

 
IV. The Gestational Age Act does not create an undue burden on a women’s right to 

abortion…………………………………………………………………………….. 22 
 
Conclusion ……………………………………………………………………………………... 24  



iii 

Table of Authorities 

 

Constitutional Provisions 

U.S. Const., amend. XIV…………………………………………………………………….... 1, 4 

Cases 

Box v. Planned Parenthood of Ind. & Ky., Inc., 139 S. Ct. 1780 (2019)……………………….. 9 
City of Akron v. Akron Ctr. for Reprod. Health, 462 U.S. 416 (1983)………………………… 18 
Gonzales v Carhart, 550 U.S. 124 (2007)…………………………………………...…. 11, 13, 14 
Greenville Women’s Clinic v. Bryant, 222 F.3d 157 (4th Cir. 2000)…………………………... 15 
Greenville Women’s Clinic v. Bryant, 551 U.S. 1191 (2001). )………………………………... 15 
Heller v. Doe, 509 U.S. 312 (1993)………………………………………………………... 8, 9 10 
Jane L. v. Bangerter, 61 F.3d 1493 (10th Cir. 1995)……………………………….………. 22, 23 
June Med. Servs., L.L.C. v. Russo, 140 S. Ct. 2103 (2020)…………………………..….. 8, 14, 19 
MKB Mgmt. Corp. v. Stenehjem, 795 F.3d 768 (8th Cir. 2015)…………………………………. 7 
Planned Parenthood Ass’n. v. Ashcroft, 462 U.S. 476 (1983)…………………………………. 14 
Planned Parenthood of Ind. & Ky. v. Box, 991 F.3d 740 (7th Cir. 2021)…………………….. 7, 8 
Planned Parenthood v. Casey, 505 U.S. 833 (1992)………………………… 2, 3, 5, 6, 13, 18, 22 
Planned Parenthood v. Minnesota, 910 F.2d 479 (8th Cir. 1990)……………………………… 19 
Roe v. Wade, 410 U.S. 113 (1973)……………………………………………………..… 2, 4, 6, 7 
Simopoulos v. Virginia State Bd. of Medicine, 644 F.2d 321 (4th Cir. 1981). 
Stenberg v. Carhart, 530 U.S. 914 (2000)……………………………………………………… 11 
Trump v. Hawaii, 138 S. Ct. 2392 (2018)……………………………………………………….. 9 
Webster v. Reprod. Health Servs., 492 U.S. 490 (1989)………………………………………... 15 
Whole Woman’s Health v. Hellerstedt 136 S. Ct. 2292, 2300 (2016)…………………………... 18 
Women’s Med. Pro. Corp. v. Taft, 353 F.3d 436 (6th Cir. 2003)………………………...… 22, 23 
 
 
 
Other Authorities 

Gestational Age Act 
House Bill 222: Greene St. Ann. § 16-34-3-2(a) 



 
 

1 

Opinion Below 

  The opinion and order of the United States Court of Appeals for the Fourteenth Circuit is 

unreported and included in the Record. 

 
Statutory and Constitutional Provisions 

The Constitutional provision relevant to this appeal is Due Process Clause of the 

Fourteenth Amendment, which states “ . . . nor shall any state deprive any person of life, liberty, 

or property, without due process of law.” U.S. Const., amend. XIV 

Statement of the Case 

The most recent election in the State of Greene demonstrated that constituents value 

policies which support the community value of life; the constituency elected officials who would 

promulgate these laws which are in line with the values of the community. (R-2). After the 

election, the legislature passed the Gestational Age Act, which regulates the timeframe within 

which women must elect to undergo an abortion, and House Bill 222, which regulates the 

methods by which fetal remains may be disposed. (R-2, 5). The Act does not interfere with later 

term abortions for medical reasons, incest, and rape. (R-2).  

 Most people who will elect to have an abortion are unaffected by the Gestational Age 

Act’s fifteen-week cutoff, as the clinic itself already imposes a sixteen-week cutoff for elective 

abortions. (R-2, 4). The clinic cites that one or two women per week elect to undergo an abortion 

between the fifteenth and sixteenth weeks of approximate gestation. (R-7). This is compared to 

the 25,000 women that elect to undergo abortions in the State of Green before the fifteen-week 

cutoff. (R-2). 
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 Furthermore, House Bill 222 seeks to regulate the disposal of fetal remains by requiring 

that they be either cremated individually or buried individually, and either the woman or the 

hospital must bear the cost. (R-4). The statute proffers a right to the woman to choose the 

handling of her fetal remains; it does not impose a duty on her to do so. The State cites medical 

ethics and general respect for human life as the motivations behind this statute, purposefully not 

discriminating between elective abortions, miscarriages, stillbirths, and the like. (R-12). 

 The clinic preemptively seeks to strike down the statute, first citing that the fifteen-week 

cutoff abridges a fundamental right laid out in Roe v. Wade, and second, speculating that if the 

clinic is forced to dispose of fetal remains individually, then the cost of individual abortions will 

increase to such a point at which the clinic will no longer be able to support abortions. The Court 

should reverse the lower court’s ruling, because not only is the right to privacy not a fundamental 

right guaranteed by the U.S. Constitution, but also because the fifteen-week cutoff poses a mere 

regulation on the time within which a woman must elect to undergo an abortion, and the 

speculation that the individual disposal requirement will cause an increase in costs so egregious 

that the clinic will no longer be able to support abortions is only speculation.  

Summary of Argument 

The Court should uphold the Gestational Age Act and House Bill 222 as constitutional. 

Roe v. Wade, expanded under Planned Parenthood v. Casey, holds that a state may not impose 

regulations that create a substantial obstacle in a woman’s ability to receive an abortion. Roe v. 

Wade, 410 U.S. 113, 155 (1973); Planned Parenthood v. Casey, 505 U.S. 833, 877 (1992). 

However, in creating this rule of strict scrutiny, Roe v. Wade incorrectly presumes a fundamental 

right to abortion, implicit under a right to privacy implied in the Fourteenth Amendment. Roe, 

410 U.S. at 113. This judicially-created right has no Constitutional basis and should be 



 
 

3 

overturned, thus requiring the Gestational Age Act and House Bill 222 be analyzed under 

rational-basis scrutiny. Under rational-basis scrutiny, both laws would be upheld because the 

state’s interest in maternal health and potential life is legitimate and rationally related to both the 

Gestational Age Act and House Bill 222. 

Even if the Court determines not to overturn Roe v. Wade, both the Gestational Age Act 

and House Bill 222 meet the requirements for strict scrutiny. In order to withstand strict scrutiny, 

the statute must serve a valid state interest and not unduly burden the right of a woman to receive 

an abortion. Casey, 505 U.S. at 877. House Bill 222 serves the state’s interest in medical ethics 

and respecting the life of the unborn, which is a valid state interest. Id. Moreover, there is no 

qualified evidence that the statute would unduly burden a woman’s right to abortion, as it does 

not directly impact the right, there is no evidence of economic burden, and the psychological 

burden is minimal if any. For those reasons, the fetal remains statute withstands even strict 

scrutiny and is constitutional.  

Moreover, the Gestational Age Act withstands strict scrutiny. Roe v. Wade does not allow 

bans on abortions, and the Gestational Age Act’s limit on abortions at fifteen weeks is a 

regulation—it is not a ban that forecloses a woman’s ability to make the ultimate choice. The 

Supreme Court explained that regulations are allowed so long as they do not cause “undue 

interference” in a woman’s right to an abortion. Casey, 505 U.S. at 845.  The fifteen-week 

viability point still allows women to make the ultimate decision concerning her abortion and only 

moves the time in which she must decide up one week, specifically in order to avoid dilation and 

evacuation methods that have been previously discouraged in other states. Thus, there is no 

undue interference on a woman’s right to choose an abortion, and Gestational Age Act is 

constitutional. 
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Argument 

I. The correct standard for abortion should be rational basis because there is no 
fundamental right to abortion found in the constitution. 

 
Roe v. Wade presumes a fundamental right to abortion, found under an implicit right to 

privacy given in the Fourteenth Amendment of the Constitution. Roe, 410 U.S. at 152. However, 

this right is a judicially created right with no firm basis in the Constitution. While principles of 

stare decisis are crucial to the judicial system, the Supreme Court has an equally important 

responsibility to overturn erroneously construed interpretations of the Constitution. Therefore, 

Roe v. Wade should be overturned insofar as it makes abortion a fundamental right. Without that 

fundamental right, laws concerning abortion should be analyzed under rational-basis scrutiny. 

Under that level of review, both the Gestational Age Act and House Bill 222 will prove 

constitutional.  

A. Roe v. Wade presumes a fundamental right to abortion, which allows that 
right to outweigh the court’s interest in potential life.  

 
In 1983, the Supreme Court considered a Texas criminal abortion statute. Id. at 118. In its 

analysis, it determined that the Court had long recognized that the Constitution guarantees a right 

to personal privacy, which guarantee extends into some activities “relating to marriage, 

procreation, contraception, and child rearing and education.” Id. at 152.  

This Court declared that this right was never explicitly mentioned in the Constitution, but 

it had been judicially recognized most likely through the Fourteenth Amendment. Id. at 152. The 

Fourteenth Amendment says, “No state shall make or enforce any law which shall abridge the 

privileges or immunities of citizens of the United States; nor shall any state deprive any person 

of life, liberty, or property, without due process of law; nor deny to any person within its 

jurisdiction the equal protection of the laws.” U.S. Const., amend. XIV. Fourteenth Amendment. 
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The Supreme Court implied a right of privacy from this clause that also covered a right to 

abortion. However, the Court’s determination was decidedly unspecific, not only from the lack 

of textual evidence—and the amendment certainly could have been included a right to privacy in 

its language— but from the Court’s own analysis.. The Court stated, “This right of privacy, 

whether it be founded in the Fourteenth Amendment's concept of personal liberty and restrictions 

upon state action, as we feel it is, or, as the District Court determined, in the Ninth Amendment's 

reservation of rights to the people, is broad enough to encompass a woman's decision whether or 

not to terminate her pregnancy.” Id. at 153. While the court ultimately determined the right is 

found in the Fourteenth Amendment, the vagueness as to where the right could even be found 

calls into question the validity and certainty of such an implicit finding.  

The Court ultimately held that because abortion is a fundamental right, prior to the first 

trimester, the State could not regulate abortions; after the first trimester, the State could regulate 

abortions in ways reasonably related to maternal health; and once the fetus was viable, the State 

could regulate and even ban abortions. Id at 163. In a plurality opinion nineteen years later, the 

Court delineated three principles Roe v. Wade demonstrates: women have the right to choose an 

abortion pre-viability without undue burden; a state can restrict abortions after viability; and a 

state has legitimate interests in the fetus from the beginning of its existence, which interest can 

only begin to outweigh a woman’s ability to choose an abortion after viability. Casey, 505 U.S. 

at 846. This plurality opinion shifted the line of appropriate regulation from the end of the first 

trimester to the point of viability and reiterated that strict scrutiny must be applied for any 

question of abortion regulations after viability.  

 
B. Stare decisis does not mean that the court cannot fix past mistakes, particularly 

related to constitutional rights. 
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While our judicial system is founded on principles of stare decisis, which protect 

precedent and ensure laws remains continuous when appropriate, that principle does not mean 

the judicial system must blindly follow past holdings that misapply the law, particularly when 

the law in question is the Constitution, and the court’s understanding of it defines fundamental 

rights. 

The Court’s argument that a fundamental right to abortion has been judicially found, thus 

requiring strict scrutiny, does not align when analyzing abortion holdings in their full scope, even 

as the majority attempts to do in Roe v. Wade. Even in its dissent, Justice Rehnquist argues 

against such a history of judicial precedent that would suggest a fundamental right to privacy, 

stating, “The fact that a majority of the States reflecting, after all, the majority sentiment in those 

States, have had restrictions on abortions for at least a century is a strong indication” that 

abortion does not have a tradition of being considered fundamental. Roe, 410 U.S. at 174 

(dissent). 

The concern over misreading earlier precedent and the difficulty in even applying the 

precedent Roe provides persists. In dissent of Casey’s plurality opinion, Justice Stevens argued 

that the Court read the earlier cases finding this fundamental right “much too broadly” because 

abortion “involves the purposeful termination of a potential life” and so it must be recognized 

differently from other questions of personal privacy. Casey, 505 U.S. at 952 (dissent).  Applying 

other case law that discuss privacy rights related to family is thus incorrect for the discussion of 

abortion, where a potential life is at stake.  

Moreover, Justice Stevens reiterated that Casey clings to stare decisis, and yet even if its 

plurality opinion, it departed from the actual holding of Roe and pushed a state’s right to regulate 

further, limiting it not to the end of the first trimester, but to the point viability. Id at 950 
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(dissent). This means the Court itself, in its emphasis in stare decisis, was not really following its 

own rule. Justice Stevens argued that the importance of stare decisis is not a “universal, 

inexorable command” especially when it comes to the Constitution; rather it is essential for 

“erroneous decisions in constitutional cases” to be available for revision because “correction 

through legislative action, save for constitutional amendment, is impossible.” Id at 954. 

That is not to say that precedent should be or is being ignored. The Circuit Courts have 

striven to uphold the precedent outlined in Roe and Casey. MKB Mgmt Corp. v. Stenehjem, 795 

F.3d. 768 (8th Cir. 2015); see also Planned Parenthood of Ind. & Ky. v. Box, 991 F.3d. 740 (7th. 

Cir. 2021). The Eighth Circuit Court of Appeals removed a North Dakota law prohibiting 

physicians from aborting unborn children who possessed detectable heartbeats, basing its 

decision solely on precedent. MKB Mgmt Corp.,795 F.3d. at 770.  The court explained that the 

precedent, while irrational, could not be set aside because of stare decisis. Id. It stated that the 

Supreme Court itself seemed hostile to the precedent, given that it “merely assumed” the 

principles of Roe and Casey in Gonzales v. Carhart, rather than taking the opportunity to 

actually reevaluate the Constitutional standard. Id. at 772. This assumption of fundamental 

rights—an assumption necessary because the Court itself cannot agree on something as critical 

as a fundamental right—is damning to the validity of an implied right to abortion.  The Court 

should take the opportunity when it is provided, as it is now, to correct misreading of the 

Constitution that imply rights that do not exist. 

The Circuit Courts have continued to say that the standard created from this erroneous 

fundamental right are unworkable. The Eighth Circuit Court of Appeals argued, “the Court’s 

viability standard has proven unsatisfactory because it gives too little consideration to the 

substantial state interest in potential life throughout pregnancy” and “has tied a state’s interest in 
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unborn children to developments in obstetrics, not to developments in the unborn. Id. at 774. 

Making a decision based on medical advancements, and not on the actual fetus in question makes 

it difficult for states to protect its interest in unborn children. Id.  

The Seventh Circuit Court of Appeals also struggled to know how to apply the standard 

to a case concerning abortion regulations on unemancipated minors; it discussed the different 

ways of understanding such varying precedent of determining an undue burden between Whole 

Women’s Health and June Medical Services. Planned Parenthood of Ind. & Ky. v. Box,, 991 

F.3d. at 752.It ultimately decided that a balancing test delineated in Whole Women’s Health was 

appropriate. Id.  

Over forty-eight years of ambiguous decisions, based on unclear standards of strict 

scrutiny, on medical advancements and not on actual potential life, on a right nowhere mentioned 

or even clearly implied in the Constitution, give reason to implore the Court to reconsider its 

precedent, as appropriate given its singular ability to interpret the Constitution. The Court should 

create standards that, if not always clear, are based on sure foundations that are consistent and 

prove workable across the judicial system. Because there has been no fundamental right 

explicitly or even clearly implicit in the Constitution that provides a specific right to abortion, 

and because the standard currently has proven so unworkable, Roe v. Wade ought to be 

overturned on its holding that abortion is a fundamental right. With that reversal, the Court will 

find regulations on the right to abortion should be reviewed under a rational-basis standard. 

 
C. The correct test is rational basis, which the statutes at hand meet 

 

When there is no established fundamental right in the Constitution, the Court considers 

the validity of statutes under a rational-basis review. Heller v. Doe, 509 U.S. 312, 319-320 
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(1993).  In such situations where a fundamental right is not infringed upon, the law is given a 

“strong presumption of validity;” rational basis review requires the law be rationally related to a 

state’s legitimate interest, even if it does not articulate that state interest. Id.  

Here, the statutes at hand are rationally related to the state’s interests. Rational basis 

means the law at issue must be plausibly related to a valid state interest. Trump v. Hawaii, 138 S. 

Ct. 2392, 2420 (2018). In 2017, President Donald Trump issued a Proclamation that placed travel 

restrictions on eight foreign states that had inadequate methods for managing and sharing 

information. Id. at 2399. Upon review, the Court held that the ban was “expressly premised on 

legitimate purposes” in “preventing entry of nationals who cannot be adequately vetted and 

inducing other nations to improve their practices,” and that interest was shown in the structure of 

the Proclamation that made the restrictions variable based on national security changes. Id. at 

2421, 2401. Thus, the Proclamation met the standard for rational basis review. Id. at 2421. 

A statute regulating the disposition of fetal remains withstands rational basis for creating 

regulations that connect to its legitimate interest in the disposition of fetal remains. Box v. 

Planned Parenthood of Ind. & Ky. Inc. 139 S. Ct. 1780 (2019). An Indiana statute regulated the 

disposition of aborted fetal remains, giving the woman the right to choose how to dispose of the 

remains and requiring the mother, or the abortion clinic if the mother chose not to, to follow 

guidelines for proper disposition that distinguish it from other medical waste. Id. at 1781. The 

Court considered this test under rational basis and found that the state had a legitimate interest in 

the disposition of fetal remains and that “even if it is not perfectly tailored to that end,” the 

statute is rationally related to that interest. Id., at 1782.  

The Gestational Age Act also meets the bar for rational-basis review. Like the 

Proclamation in Trump v. Hawaii that was founded in legitimate purposes of national security, 
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the Gestational Age Act is founded in the legitimate interest in the potentiality of human life and 

maternal health. Moreover, like the Proclamation in Trump v. Hawaii that created orders 

reasonably related to its state interest, this regulation is reasonably related to those interests in 

fetal and maternal health by limiting abortions at a time that it found to be increasingly risky for 

maternal health and well after the fetus could feel pain, particularly in practices of dilation and 

evacuation procedures, which become common around fifteen weeks. Because the statute’s 

regulations reasonably relate to the State’s valid interest in potential life and maternal health, the 

Act survives rational basis review and should be upheld as constitutional. 

Likewise, House Bill 222 is rationally related to the state’s legitimate interest in disposal 

of fetal remains. Like the Indiana statute in Box, Greene’s statute also requires the mother to be 

given a choice on how to dispose of the remains and requires the mother, or the clinic if the 

mother so decides, to dispose of them separately from other medical waste. This statute relates to 

an interest in disposition of fetal remains, even if that interest is never stated. Greene’s legislative 

history emphasizes an interest in medical interests and respect for the unborn, but Heller clarifies 

that the legitimate interest need not be stated (Heller, 509 U.S. at 320), and even so, the stated 

interest  in medical ethics is closely tied to disposal of fetal remains. This legitimate state interest 

in disposal of fetal remains, which House Bill 222 works to achieve through its statute, and the 

requirements it imposes, so clearly aligns with the statute in Box that was upheld under the same 

rational-basis review, so the Court ought to hold similarly here.  

Because the proper standard for rights that are not held fundamental under the 

Constitution is rational basis, and because both the Gestational Age Act and House Bill 222 are 

reasonably related to the State’s interests in maternal health and medical ethics, respectively, as 
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well as potential human life, the Court should find that both statutes are constitutional and should 

not be struck down. 

 

 
II. The Gestational Age Act and House Bill 222 constitute regulations, not bans, on 

a woman’s right to choose to undergo an abortion. 
 
   Even if Roe v. Wade is not overturned, these laws still meet the required precedent. That 

is because States may regulate circumstances relating to abortions to further the health and safety 

of the woman seeking an abortion. Roe, 410 U.S. at 155. Because both the Gestational Age Act 

and House Bill 222 still ultimately provide women the right to choose an abortion, they act as 

regulations, which are permitted.  

   The statutes pose a regulation on abortions. The regulation in Stenberg severely limited 

permissible pre-viability abortions such that women could only receive abortions in medical 

emergencies. Stenberg v. Carhart, 530 U.S. 914 (2000). The statute’s definition of “medical 

emergencies” exclusively referred to immediate, potentially fatal emergencies and did not 

include ongoing health concerns or circumstances of the mother, therefore constituting a ban. Id. 

at 1014. In contrast, in Gonzales, the statute in question regulated which procedures were 

appropriate for second trimester abortions. Gonzales v Carhart, 550 U.S. 124, 168 (2007). 

Namely, dilation and evacuation (D&E) methods were disallowed due to the risks they posed for 

the health and safety of the woman. Id. at 147 There were still many other alternative pregnancy 

termination procedures available. Id. at 139. Because the D&E procedures offered more potential 

harm to fetuses and society than it did hinder women seeking abortions, the Court ruled that the 

regulation permissibly limited the types of available procedures to ones that were safe during the 

second trimester. Id. at 167. Because the statute did not effectively take away the ultimate choice 

to get an abortion, the Court ruled that the statute was constitutional. Id. 
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 States may also regulate sanitation practices surrounding abortions. Simopoulos v. 

Virginia State Bd. of Medicine, 644 F.2d 321 (4th Cir. 1981). In Simopoulos, the statute 

regulated records and documentation, patient care services, anesthetics, and most notably, 

required that second trimester abortions be performed in licensed, full-serviced facilities. Id. at 

332. The Court ruled that because the State had a legitimate interest in maintaining the safety of 

the woman during medical procedures and the requirement that second trimester abortions be 

performed in a facility that meets safety and sanitization criteria comported with standard 

medical practice, the statute was a legitimate regulation. Id. 

The Gestation Age Act is a regulation. Unlike the statute in Stenberg, the Gestational Age 

Act does not ban the safest, nor the most common, abortion procedure so that her choices are 

severely limited. The Stenberg statute only allowed for a narrow circumstance in which a woman 

could obtain an abortion, but the Gestational Age Act allows the woman to make the ultimate 

decision with all the choices available sans the D&E procedure, which this Court has already 

deemed a permissible regulation in Gonzales. Like the Gonzales statute, the State of Greene’s 

statute still affords women the choice to get an abortion. The impetus of both the Gonzales 

statute and the Act is to limit D&E, which if performed during the second trimester, poses a 

significant health risk for the mother. Just like how the ban of D&E procedures in Gonzales was 

a permissible regulation because it still afforded the ultimate choice to the woman, the 

Gestational Age Act is a permissible regulation. 

Furthermore, House Bill 222 is a regulation for the good of public health and sanitation. 

Much like the statute in Simopoulos, which required patients to receive their care in full-service 

hospital facilities to ensure the proper and sanitized treatment of both the patient and the fetal 

remains, House Bill 222 regulates the method of disposal of fetal remains to ensure sanitary 
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practices and medical ethics for the benefit of not just the woman, but public health as a whole. 

Because the statute is a valid regulation for public sanitation and medical ethics, the State of 

Greene has a legitimate interest so as to enforce this regulation. 

 
III. Even if precedent is correct, House Bill 222 is constitutional because it serves a 

valid state interest and does not unduly burden a women’s fundamental rights 
by placing a substantial obstacle in the path of women seeking abortions. 

 
Given that House Bill 222 is a regulation, even if Roe v. Wade is not overturned—even if this 

Court believes House Bill 222 should be reviewed under a stricter scrutiny than it is Box v. 

Planned Parenthood of Ind. & Ky. Inc., because it finds that the statute does implicate abortion, 

which it continues to hold as a fundamental right—the fetal remains statute can withstand strict 

scrutiny. Strict scrutiny, as defined by the Court, requires the regulation to serve a valid state 

interest and not unduly burden a women’s right to abortion. Casey, 505 U.S. at 877. House Bill 

222 serves two valid state interests—medical ethics and respecting the potentiality of human 

life—and it does not unduly burden women’s right to seek an abortion because it provides no 

proven substantial obstacle in her path.  

A. The state has a valid interest in medical ethics and demonstrating respect for 
potential human life.  

 
The Court in its plurality opinion in Casey expanded Roe v. Wade, stating that a law 

regulating abortions can stand if it serves a valid state interest and does not unduly burden a 

women’s right to abortion by placing a substantial obstacle in that path. Casey, 505 U.S. at 877. 

The court clarified that Roe v. Wade delineates that a woman has a right to choose an abortion 

pre-viability and to obtain it without undue burdens after viability; that the state can restrict 

abortions after viability; and that the state has legitimate interests in protecting the health of the 

woman and the life of fetus. Id. at 846. All three of these holdings are true at the same time. Id.  
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The Court than expanded that view of a valid state interest and explained abortion 

statutes cannot have a purpose or effect that places a substantial obstacle in the path of a woman 

seeking an abortion before the fetus attains viability. Gonzales 550 U.S. at 146. In Gonzales, 

Congress passed a law that forbid doctors from intentionally performing intact dilation and 

evacuation (D&E) abortions, where the fetus is delivered to a certain point, and then the skull is 

crushed before the rest of the baby is removed. Id. at 151. The Court held that the State may 

regulate to show its “profound respect for the life within the woman,” and that such a state 

interest can withstand any uncertain risks suggested in opposition to the ban, particularly when 

there is no significant burden placed on the woman. Id. at 146.  

The regulation may stand if it “furthers important health-related state concerns.” Planned 

Parenthood Ass’n v. Ashcroft 462 U.S. 476, 487 (1983). In Planned Parenthood Ass’n v. 

Ashcroft, a Missouri statute required various provisions on abortions, including the presence of a 

second physician for post-viability abortions and pathology reports or each abortion done. Id. at 

478-479. The Court upheld the Constitutionality of these two provisions, explaining that the 

second-physician requirement reasonably furthered the state’s compelling interest in protecting 

lives of viable fetuses, and that the pathology-report requirement was reasonably related to 

generally-accepted medical standards and furthered important health-related state concerns. Id. at 

485-486. The Court stated that “in weighing the balance between protection of a woman’s health 

and the comparatively small additional cost of a pathologist’s examination, we cannot say that 

the Constitution requires that a State subordinate its interest in health to minimize the extent of 

the cost of abortion.” Id. at 489.  

The state interest related to the statute must work to achieve its standard to qualify as a 

valid state interest. June Medical Services L.L.C. v. Russo 140 S. Ct. 2103, 2132 (2020). In June 
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Medical Services, Louisiana passed a statute requiring abortion providers to hold active 

admitting privileges at a hospital not further than thirty miles from where they performed 

abortions, on the basis of a state interest in improving the safety of abortions. Id at 2112. The 

court held that this was not a valid state interest because it did not conform with prevailing 

medical standards and would not improve the safety of abortions in Louisiana.  Id. at 2131. 

Statutes founded on state interests that show evidence of national medical association 

research and recommendations will be upheld. Greenville Women’s Clinic v. Bryant, 222 F.3d. 

157, 159 (4th. Cir. 2000). In Greenville Women’s Clinic v. Bryant, South Carolina established 

sanitation and administrative standards for licensing abortion clinics that perform second 

trimester abortions or five or more first trimester abortions in a month, using research on various 

medical standards to craft the statute. Id. The Court of Appeals for the Fourth Circuit held that 

the regulation served a valid state interest in sanitation and health, as it was “little more than a 

codification of national medical and abortion association recommendations.” Id. The Supreme 

Court then validated this holding, as it refused to grant certiorari on appeal. Greenville Women’s 

Clinic v. Bryant, 551 U.S. 1191 (2001). 

The state interest in the sanctity of human life may be valid so long as those views do not 

dictate the regulation at hand. Webster v. Reprod. Health Servs., 492 U.S. 490, 511 (1989). A 

Missouri statute regulated abortions by requiring physicians to determine if a fetus is viable at or 

after twenty weeks through medical tests before performing abortions not necessary to save the 

mother’s life; it also prohibited use of funds to counsel women to have elective abortions. Id. at 

501. The Court held that the State’s regulation to “use public facilities and staff to encourage 

childbirth over abortion ‘places no governmental obstacle in the path of a woman who chooses to 

terminate her pregnancy.’” Id. at 509.  The law was acceptable, even though its preamble 
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discussed the sanctity of human life, because that preamble did not regulate abortions, and states 

have authority to make laws that favor childbirth over abortions, so long as abortion rights are 

not unduly burdened. Id. at 511. 

House Bill 222 does not have a purpose or effect that forms a substantial limit in the path 

of women seeking abortions. Its purpose is to protect its interest in the life of a fetus, which 

Casey upholds as one of the major tenets of Roe v. Wade. Like the statute in Gonzales, which the 

Court upheld under the interest in showing “profound respect for the life within the woman,” this 

statute is intended to “demonstrat[e] respect for the life of the unborn” and to preserve “medical 

ethics.” House Bill 222 (legislative history).  Following the precedent discussed above, those 

constitute valid state interests that can persist in effect as a law, if they do not unduly burden the 

right to abortion.  

Specifically, House Bill 222 supports a valid state interest by furthering the health-related 

state concerns of medical ethics. Like the statute in Ashcroft that furthered Missouri’s interests in 

both protecting viable fetuses and acceptable medical standards, this statute furthers Greene’s 

interest in medical ethical standards and the sanctity of human life. While there are not specified 

medical standards discussed in the record, proper disposal of fetuses will presumably encourage 

better sanitation, critical to medical care, and to the protection of Greene’s interest in potential 

life. Even though the regulations here apply to fetuses already dead, whereas the Missouri 

regulations could potentially save the fetuses’ lives, the interest in furthering health-related state 

concerns remains strong enough to stand alone as a valid state interest, and the respect for the 

potential life just reiterates its other state interest. 

Moreover, the statute is specifically crafted to achieve its state interest. Unlike the 

Louisiana statute in June Medical Services that failed to conform with medical standards in a 



 
 

17 

way that improve abortion safety as proposed, House Bill 222 is specifically structured to fulfill 

its purpose of protecting  medical ethics and respecting human life. The emphasis on individual 

burials or cremations help to reiterate the demonstrated respect for potential life, and the fact that 

the statute applies to both aborted and miscarried fetuses proves a connection to medical ethics 

and the concern over treating all lost fetuses equally. For this reason, the statute is specifically 

designed to achieve its state interest.  

Additionally, the statute shows evidence of valid understanding put behind its decision. 

While there is no evidence of Greene using research to determine its laws, unlike the South 

Carolina statute in Greenville Women’s Clinic that used research on various medical standards to 

craft the statute, the valid state interests in House Bill 222 are not tied to areas that require such 

extensive research. Medical ethics and the sanctity of human life is more concerned with 

respecting fetal remains, which individual burials and cremations, separate from disposal of other 

medical waste, certainly do. Because Greene relies on logical decisions to achieve its stated goal 

of demonstrating respect for the unborn, the state interest is strengthened in its validity. 

Moreover, the expression of the sanctity of human life ultimately does not dictate the 

regulation at hand. Like the statute in Webster that expressed its emphasis on valuing human life 

in the preamble to the statute but not in the statute itself, this stated purpose on demonstrating 

respect for fetuses is included in the legislative history for House Bill 222, but it is not found 

anywhere within the text of the law. As the Court held in Webster that such reasoning is 

appropriate outside of the specific regulations, so the legislative history does not change the 

appropriateness of the regulation here; it only clarifies the valid state interest. Just as the Court 

held in Webster that the State can create laws and use its resources to encourage childbirth over 

abortion, so the Court should find here that the State can regulate on issues related to abortion in 
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a way that does not even directly promote childbirth, but simply expresses respect for the 

potential life that fetus maintains. 

Therefore, because the purpose of House Bill 222 is not to inhibit women’s right to 

abortion but simply to demonstrate respect for the life of the potential fetus, because the statute is 

structured to protect that specific interest, and because that interest is stated only in the 

legislative history and is not a textual basis for the regulation, the Court should find that the 

statute has a valid state interest that it is Constitutionally allowed to protect. 

B. Fetal remains disposal does not place a substantial obstacle in the path of 
women seeking abortions. 

 
The plurality opinion in Casey opined that the correct test to determine whether a 

regulation posed an undue burden was whether the statute’s “purpose or effect is to place a 

substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability.” 

Casey, 505 U.S. at 878-879.  

The regulation must consider the benefits and the burdens of the law and find that the 

burdens do not outweigh the benefits.  Whole Woman’s Health v. Hellerstedt 136 S. Ct. 2292, 

2300 (2016). A Texas statute required physicians have active admitting privileges at a hospital 

within thirty miles of abortion facilities and that abortion facilities meet minimum surgical center 

requirements. Id. The Court held that both provisions placed a substantial obstacle on women 

seeking abortions by dramatically limiting the number of abortion clinics, which would make it 

harder for women to get an abortion, and by imposing unnecessary requirements that provide no 

real benefit when abortion complications arose. Id. at 2298. Because the burdens were far higher 

than the benefits the law imposed, it was struck down as a substantial obstacle in the path of 

women seeking abortions. Id. at 2300. 
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            A significant burden includes regulations that overreach and prove unreasonable s in 

hindering a woman’s ability to get an abortion. City of Akron v. Akron Ctr. For Reprod. Health, 

462 U.S. 416, 434 (1983) In City of Akron, an Ohio ordinance created various abortion 

regulations, including a requirement that abortion physicians “insure that the remains of the 

unborn child are disposed of in a humane and sanitary manner.” Id. at 450. The court held this 

provision unconstitutional because while its goal was good, its language was too vague, implying 

a mandate to give a “decent burial” to an early-stage embryo, and it thus created an undue burden 

on the woman. Id. at 450-451. 

            However, regulations that do not create specific significant impacts on the actual abortion 

will stand. Planned Parenthood v. Minnesota, 910 F.2d. 479, 486 (8th. Cir. 1990).  In Planned 

Parenthood v. Minnesota, a Minnesota statute regulated “the disposition of fetal remains 

resulting from abortions or miscarriages.” Id. at 481. The Eighth Circuit Court of Appeals upheld 

the regulation because the wording was sufficiently clear; the increased cost, particularly with 

group dispositions, was relatively low; and the potential psychological burden on women was 

low because they did not have to be told of disposal methods and even if they did, the state is 

allowed to promote childbirth over abortion. Id. at 486-487. Thus, there was no substantial 

burden on the right to abortion. Id. at 488. 

            Moreover, the regulations must not have the effect of a substantial burden, particularly on 

one group of women. June Medical Services L.L.C., 140 S. Ct. at 2111. In June Medical 

Services, the evidence showed that Louisiana admitting privileges regulations would create 

delays in obtaining an abortion because it would create fewer clinics, in turn increasing travel to 

distant clinics, which would disproportionately hinder poor women, and the wait times could 
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increase risk of complications from the procedure. Id. As such, the Court held that these realities 

created an undue burden particularly on poor women seeking abortions. Id. 

The benefits of House Bill 222 outweigh any burden imposed by it. Unlike the Texas 

admitting-privileges statute in Whole Woman’s Health, the statute here does not dramatically 

limit access to abortions. There is already only one abortion clinic in the State of Greene, so 

requiring Greene Women’s Health Clinic to follow this regulation will not change access to 

abortions. Moreover, unlike the Texas statute in Whole Woman’s Health that provided no real 

benefit as it proposed, this statute would better improve medical sanitation and protect the State’s 

interest in promoting the sanctity of potential life. Those benefits outweigh the burden on the 

woman, which has thus far been proven to be minimal. 

            Furthermore, House Bill 222 does not overreach or prove unreasonable so as to hinder 

women’s ability to have abortions. Unlike the fetal remains statute in City of Akron, which was 

vague, Greene’s statute is specific and unambiguous. It requires an abortion provider to dispose 

of a fetus if the woman elects not to, and to do so through individual internment or cremation. 

These requirements are further specified under Greene’s laws for burial transmit permits and 

through the amendment on definitions for infectious and pathological waste to exclude aborted 

or miscarried fetuses. These requirements are specific and clearly related to the disposition of not 

just aborted, but also miscarried fetuses, which suggests it is not a substantial burden on 

abortions in general, but rather a protection for the potentiality of human life and medical ethics.  

Additionally, there are no proven significant impacts on the actual abortion that would 

suggest it is an undue burden on women’s right to abortion. Like the statute in Planned 

Parenthood v. Minnesota that was clear and proved no economic or psychological burden on 

women seeking abortions, House Bill 222 is clear—as indicated by the specificity discussed 
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above—and does not impose any substantial economic or psychological burdens on the woman. 

The record below indicates no evidence of a substantial economic burden created from requiring 

the individual cremation or burial of fetuses. Its best guess is speculative, which is insufficient to 

claim a substantial burden from. Moreover, while the statute in Planned Parenthood v. 

Minnesota did not require the woman to know about the disposal options, House Bill 22 still 

does not impose a psychological burden on the woman. House Bill 222 does not require a 

schedule for when the woman is to be informed of her right to determine the final disposition. 

Being informed after the abortion does not impinge on her right to receive an abortion because it 

creates no psychological turmoil before the decision. Plus, the woman does not have to decide 

what to do with the fetal material; she may simply leave it with the hospital, thus subjecting 

herself to no further psychological turmoil than what existed before the statute. Being informed 

of the options, if anything, gives the woman greater control over her decision and encourages 

important discussion on the consequences of her choice. Therefore, there are no proven 

substantial burdens to stand in the way of this regulation. 

            Furthermore, the regulation does not impose an unfair burden on any one group of 

women, among those seeking an abortion or otherwise. Unlike the Louisiana admitting privileges 

law in June Medical Services L.L.C. v Russo, this law does not create delays or other real issues 

in the abortion process which would disproportionately affect subsets of women, like poor 

women. All women will be given the choice to decide what to do with the fetal remains, and all 

have the choice to let the hospital decide. If anything, this law is as equitable as possible, as it not 

only extends to aborted fetal remains but also the remains of miscarried babies. It treats all lost 

fetuses equally and does not seek to burden women; it only seeks to give them a choice. The only 

ones truly burdened here is Greene Women’s Health Clinic, as it now must do individual burials 
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or cremations. However, this burden is not proven to extend to the women or any specific subset 

of women. Because it regulates in a way that protects its interests fairly across all women, House 

Bill 222 cannot be found to be a substantial burden on any subset of women. 

Because there is no proven substantial burden on women’s ability to get abortions, 

whether economic or psychological, and because the law equitably provides more benefits—in 

promoting its valid state interest in medical ethics and respect for potential life—than it does 

burdens to any woman seeking an abortion, House Bill 222 meets the standard of strict scrutiny 

and is thus constitutional. 

IV. The Gestational Age Act does not create an undue burden on a women’s right to 

abortion. 

As discussed above, the Gestational Age Act is a regulation, and not a ban, which makes 

it constitutional under current precedent, even if it is not overturned. As a regulation, it must not 

be an undue burden on a woman’s access to abortions. Casey, 505 U.S. at 877. Because the 

Gestational Age Act does not limit a woman’s ultimate right to abortion, and any of its increased 

cost is speculation, it remains constitutional.  

The speculation that the cost of abortions will increase is not an undue burden to 

women’s access to abortions. Increased costs do not constitute an undue burden. Greenville, at 

171. In Greenville Women’s Clinic, the regulation’s financial scheme would have caused the cost 

of abortion to increase in varying amounts dependent on the clinic. Id. at 170. One clinic 

speculated the cost to increase by $23, another clinic speculated between $36 and $75, and one 

doctor speculated that they would have to cease offering abortions. Id. The court ruled that even 

if the costs actually would have increased, the increase ranging between $23 and $75 per 

abortion at both major clinics in the state was not enough to constitute an undue burden. Id. 
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 The Gestational Age Act still affords women their right to make the ultimate decision. 

There is no undue burden where the mother still has a reasonable choice. Women’s Med. Pro. 

Corp. v. Taft, 353 F.3d 436 (6th Cir. 2003). In Jane L., the regulation narrowed the woman’s 

choices available down to five narrow options as to how she might procure an abortion. Jane L. 

v. Bangerter, 61 F.3d 1493 (10th Cir. 1995). Because there were no alternatives outside the five 

narrow options, the court ruled that the statute posed an undue burden in purpose and effect. Id. 

at 1496. Conversely, in Taft, the regulation prohibited the D&E procedure but distinguished it 

from the dilation and extraction procedure (D&E), the most common abortion procedure in the 

state, so that women seeking an abortion still had access to the most common procedure 

available. Taft, at 453. Because the distinction still afforded women a bona fide choice between 

other common abortion procedures, the court found the regulation constitutional. Id. 

  The assertion that the clinic will stop performing abortions as a result of the Gestational 

Act is complete speculation. Even if the cost of obtaining an abortion were to increase as a result 

of the Gestational Age Act, the Greenville ruling indicates that an increase of $75 per abortion, 

nor the complete shut-down of one doctor who handled abortions across multiple counties, 

constituted a large enough burden such that it was undue to women seeking abortions. Just like 

how the women in Nebraska still had reasonable access to abortions, women in the State of 

Greene seeking abortions still have access to abortions notwithstanding the regulation. Appellees 

have failed to provide projected increases to substantiate their claim. Because it is unclear as to 

how much the cost of abortions in the State of Greene will increase, whether the cost will 

increase in the first place, and women will still have the same amount of access to abortions as 

they did before the enactment, the Court should find that the speculation does not pose an undue 

burden to women seeking abortions. 
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            Moreover, the ultimate choice remains vested in the woman. There is no burden when the 

woman still has a reasonable opportunity to make a choice about abortion. While the statute in 

Jane L. limited the abortion procedures women could choose from without offering alternative 

procedures that maintained overall access to abortions, the Gestational Age Act does not so limit 

the choices available to women seeking abortions. The purpose of the Gestational Age Act is to 

eliminate the D&E procedure by setting the time limit by which a woman must elect to have an 

abortion as before D&E procedures are typically offered, a limitation which the Court found 

permissible in Casey. The Gestational Age Act does not limit attempt to limit other abortion 

methods or any options for abortions before fifteen weeks. This is similar to the statute in Taft, 

whose aim was also to limit access to D&E abortions. Similar to how the Taft statute still 

afforded women access to alternative, common abortion procedures, the Gestational Age Act still 

affords women abortion procedure alternatives that are equally as common for her selection, up 

until fifteen weeks of gestation. Because the Gestational Age Act still leaves the ultimate 

decision with the woman, there is no undue burden on women’s right to abortion, and the 

Gestational Age Act should be upheld as constitutional. 

 CONCLUSION 

For the above-stated reasons, the Court should reverse the lower’s court’s holding and 

uphold the Gestational Age Act and House Bill 222 as Constitutional because they serve valid 

state interests and do not cause a substantial obstacle on a woman’s right to receive an abortion. 
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