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QUESTIONS PRESENTED 

 

I. Whether all pre-viability prohibitions on elective abortions are unconstitutional. 

II. Whether a state statute requiring healthcare facilities to dispose of embryonic and fetal 

remains in the same manner as other human remains imposes an undue burden on a 

woman’s decision to have an abortion. 
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OPINIONS BELOW 

 

The District Court granted summary judgment and entered a permanent injunction in favor of the 

Respondents. (R. at 5-6.) Petitioners timely appealed the decision to the Fourteenth Circuit Court 

of Appeals. (R. at 6.) The Fourteenth Court of Appeals affirmed the District Court’s decision on 

January 15, 2021. (R. at 14.)  

 

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 

 

The Text of House Bill 411, House Bill 222, and the United States Constitution. 
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STATEMENT OF THE CASE 

 

The State of Greene (“State”) held elections in 2018 which resulted in the appointment of 

a pro-life Governor and Legislature. (R. at 3.) As a result, the State enacted two bills related to 

abortion. Id. The first bill, House Bill 411 (“Gestational Age Act”), provides that before 

performing an abortion, the physician must first determine the probable gestational age of the fetus. 

Id. Further, it provides that physicians may not perform abortions after 15 weeks gestation except 

in certain circumstances. Id. The second bill, House Bill 222, regulates the disposal of embryonic 

and fetal tissue resulting from the termination of a pregnancy. (R. at 5.) The Respondents claim 

that both laws violate the Fourteenth Amendment and are thus unconstitutional. (R. at 3.) 

I. The Gestational Age Act 

First, the Respondents contend that the prohibition on elective abortions after 15 weeks 

gestation violates this Court’s viability framework. (R. at 4.) The only issue here is whether all 

prohibitions on pre-viability abortions are unconstitutional.  

II. House Bill 222 

Second, the Respondents assert that the State’s law regarding embryonic and fetal tissue 

disposal creates an undue burden on women seeking an abortion. (R. at 5-6.) The issue here is 

whether the State’s laws place a substantial obstacle in the path of a woman seeking an abortion. 

SUMMARY OF ARGUMENT 

 

 This case presents two legal issues arising from a summary judgment order granting the 

Respondents declaratory judgment, as well as permanent injunctions to prevent enforcement of the 

statutory provisions at issue. (R. at 2–3.) Respondents—a doctor and an abortion provider—allege 

that the Gestational Age Act and House Bill 222 violate the Fourteenth Amendment of the United 

States Constitution. (R. at 3.)  
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 First, The Gestational Age Act does not violate the Fourteenth Amendment because the 

Constitution does not protect a right to abortion or limit the State’s authority to restrict abortion. 

Before Roe, a state law restricting abortion was valid if it satisfied a rational basis review. Since 

Roe, all pre-viability abortion restrictions have been automatically declared unconstitutional, even 

if they would survive the heightened scrutiny this Court has placed on abortion regulations. This 

Court should overrule its precedent because it is wrong, unworkable, damaging, obsolete, and not 

supported by reliance interests. Further, it is the State’s job—not this Court’s—to legislate the 

interests and wellbeing of its residents.  

 Second, House Bill 222 does not violate the Fourteenth Amendment because the 

requirement that healthcare facilities dispose of embryonic and fetal remains in the same manner 

as other human remains does not impose an undue burden on a woman’s decision to have an 

abortion. While this Court has not ruled on this specific issue, there are many cases where this 

Court has used the undue burden test to scrutinize a state abortion statute. See, e.g., Planned 

Parenthood v. Casey, 505 U.S. 833, 848–49 (1992) (plurality opinion); see also Woman’s Health 

v. Helerstedt, 136 S. Ct. 2292, 2350–53 (2016). A correct application of precedent will lead this 

Court to find that House Bill 222 does not cause an undue burden.  

 This Court should reverse the summary judgment for the Respondents on both claims. 

Specifically, this Court should find that the Gestational Age Act is constitutional because it 

satisfies the rational basis test, and that House Bill 222 is constitutional because it does not create 

an undue burden on women seeking abortions.  
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ARGUMENT 

I. The Court Should Find that the Gestational Age Act is Constitutional 

 

The Constitution grants states the limited authority to independently legislate and regulate 

themselves. See generally U.S. Const. art. I, X, XIV. The Constitution, however, does not contain 

a right to abortion or place restrictions on the states’ right to regulate it. This Court’s precedent 

incorrectly impedes the states’ constitutional right and incorrectly subjects abortion to heightened 

scrutiny. This Court can and should overrule its precedent and reverse the judgment below.  

A. The Constitution does not Protect a Right to Abortion or Limit the States’ 

Authority to Restrict Abortion 

 

Each member of this Court swore to preserve, protect, and defend the Constitution of the 

United States. That oath requires that this Court overrule Roe and Casey because they are blatantly 

unconstitutional. There is no constitutional right to abortion because “when [this Court’s] prior 

decisions clearly conflict with the text of the Constitution, [this Court] is required to ‘privilege 

[the] text over our own precedents.’” June Med. Servs. L.L.C. v. Russo, 140 S. Ct. 2103, 2151 

(2020) (Thomas, J., dissenting) (quoting Gamble v. U.S., 139 S. Ct. 1960, 1985 (2019) (Thomas, 

J., concurring). These cases were wrongly decided and should be overruled because a right to 

abortion is not in the text of the Constitution and cannot be justified under either of the Court’s 

approaches to finding an implied fundamental right.  

The word “abortion” is not in the text of the Constitution. Although the Constitution limits 

the states’ autonomy and expressly denies states certain powers, there is no provision regarding a 

state’s right to restrict abortions. See U.S. Const. amend. XIV, § 1. However, the Roe and Casey 

Courts found that a right to abortion is an implied fundamental right.  

In Roe, the Court held that the Fourteenth Amendment’s Due Process Clause protects a 

woman’s right to choose an abortion. See generally Roe v. Wade, 410 U.S. 113 (1973). The Due 
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Process Clause, from which this Court created the right to an abortion, provides: “No State shall 

make or enforce any law which . . . deprive[s] any person of life, liberty, or property, without due 

process of law.” U.S. Const. amend. XIV, § 1. In Roe, the Court held that the right to privacy 

“founded in the Fourteenth Amendment’s concept of personal liberty and restrictions upon state 

action . . . is broad enough to encompass a woman’s decision whether or not to terminate her 

pregnancy.” Roe, 410 U.S. at 153. The Court interpreted this decision as a justified and logical 

evolution of its holding in Griswold v. Connecticut. See Roe, 410 U.S. at 129; Griswold v. 

Connecticut, 381 U.S. 479 (1965) (finding that the right to privacy includes the right to 

contraceptives). In an eighteen-page recitation of abortion’s history, the majority reasoned that 

tradition supports a right to abortion.  

In Casey, the Court rejected Roe’s reasoning and asserted that it is this Court’s 

responsibility—regardless of tradition—to make a “reasoned judgment” about which “interests 

require particularly careful scrutiny of the state needs asserted to justify their abridgment.” 

Planned Parenthood v. Casey, 505 U.S. 833, 848–49 (1992) (quoting Poe v. Ullman, 367 U.S. 

497, 543 (1961) (Harlan, J., dissenting on jurisdictional grounds)) (plurality opinion). Casey 

acknowledged the unreliability of Roe’s history. Casey, 505 U.S. at 853. Faced with the dissent’s 

reliance on “the historical traditions of the American people,” Casey ignored history altogether 

and reaffirmed Roe’s essential holding based on “the explication of individual liberty we have 

given combined with the force of stare decisis.” See id. at 952 (Rehnquist, J., dissenting); id. at 

853. It was on these grounds that the Casey Court found that abortion is an implied fundamental 

right.  

Neither of this Court’s approaches to finding an implied fundamental right can justify the 

holdings in Roe and Casey. The two approaches taken by this Court are: (1) the established method 
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and (2) the reasoned judgment approach. See Washington v. Glucksberg, 521 U.S. 702, 720–721 

(1997); see also Obergefell v. Hodges, 576 U.S. 644, 664 (2015). The established method requires 

that an implied fundamental right be “objectively, ‘deeply rooted in this Nation’s history and 

tradition.’” Glucksberg, 521 U.S. at 720–21 (quoting Moore v. East Cleveland, 431 U.S. 494, 503 

(1977)). The reasoned judgment approach lets “[h]istory and tradition guide and discipline th[e] 

inquiry but do not set its outer boundaries.” Obergefell, 576 U.S. at 664. This approach is premised 

on the understanding that the traditional judicial virtues provide a sufficient safeguard against the 

risk that this Court will enact their policy preferences into law in the form of implied fundamental 

rights. Id.  

First, the finding of an implied fundamental right in Roe and Casey is unjustified under the 

established method. Under the established method, an implied fundamental right must be “so 

rooted in the traditions and conscience of our people as to be ranked as fundamental.” Snyder v. 

Massachusetts, 291 U.S. 97, 105 (1934). In Roe, the Court found that history laid out a tradition 

of abortion and that in “common law, at the time of the adoption of our Constitution, and 

throughout the major portion of the 19th century, abortion was viewed with less disfavor than 

under most American statutes currently in effect.” Roe, 410 U.S. at 140.  In contrast, the correct 

conclusion of this history is that there is a long legal tradition of states restricting abortions. See 

Id. at 138–39 (finding that Connecticut first adopted abortion restrictions in 1821, by 1840 eight 

states had abortion restrictions, and by the “1950’s, a large majority of the jurisdictions banned 

abortion”). Thus, the Roe Court’s incorrect reasoning cannot satisfy the established method test. 

Further, in Casey, the Court rejected the “deeply rooted test” and asserted that it is the 

Court’s responsibility—regardless of tradition—to make a “reasoned judgment.” Casey, 505 U.S. 
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at 848–49 (quoting Poe, 367 U.S. at 543). Accordingly, neither Roe nor Casey correctly established 

an implied fundamental right to abortion through the established method. 

Second, Roe and Casey are not justified under the reasoned judgment approach because they 

are the exact type of rulings the test seeks to prevent. An essential aspect of the reasoned judgment 

approach is consistency in the application of constitutional principles. See Obergefell, 576 U.S. at 

665. Roe’s analysis and holding lack this consistency. The Roe Court reasoned that the 

constitutional right to privacy that protects marriage, procreation, and contraception “is broad 

enough to encompass a woman’s decision whether or not to terminate her pregnancy.” Roe, 410 

U.S. at 152–53. The inconsistency of this holding with the Court’s previous applications of the 

right to privacy is: 

[I]n terming [abortion] fundamental, the Court in Roe read the earlier opinions upon 

which it based its decision much too broadly. Unlike marriage, procreation, and 

contraception, abortion ‘involves the purposeful termination of a potential life.’ The 

abortion decision must therefore ‘be recognized as sui generis, different in kind from 

the others that the Court has protected under the rubric of personal or family privacy 

and autonomy.’ One cannot ignore the fact that a woman is not isolated in her 

pregnancy, and that the decision to abort necessarily involves the destruction of a 

fetus. To look ‘at the act which is assertedly the subject of a liberty interest in 

isolation from its effect upon other people [is] like inquiring whether there is a liberty 

interest in firing a gun where the case at hand happens to involve its discharge into 

another person’s body.’ 

 

Casey, 505 U.S. at 951–52 (Rehnquist, C.J., dissenting) (citations omitted). 

 

Additionally, both Roe and Casey erred by assuming that a fetus’s existence and gestational 

age are only relevant to determine the restrictions placed on elective abortions, rather than 

providing a case against abortion. Even if abortion was a fundamental right, the holdings in Roe 

and Casey are not reconcilable. This Court recognized that a state could assert an overriding 

interest in protecting a viable fetus from elective abortion. Casey, 505 U.S. at 846. However, both 

cases failed to recognize the same interest in protecting a fetus pre-viability. Because there is no 
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material difference between the states’ interest in protecting a fetus before or after viability, a 

holding consistent with Obergefell requires this Court to find that the states have a compelling 

interest in protecting a fetus throughout pregnancy. Accordingly, the holdings of Roe and Casey 

are not justified under either of this Court’s approaches to determining an implied fundamental 

right.  

Thus, this Court should find that the Constitution does not protect a right to abortion or limit 

the states’ authority to restrict abortion because a right to abortion is not found in the text of the 

Constitution, nor is it an implied fundamental right. Holding the opposite would violate both the 

Constitution and the oath taken by the Justices of the Court.  

B. Roe and Casey Should be Overruled Consistent with this Courts Approach to 

Constitutional Stare Decisis  

 

The Constitution does not support the precedents established by Roe and Casey. Roe’s 

essential holding, affirmed by Casey, is that “[b]efore viability the State’s interests are not strong 

enough to support a prohibition of abortion.” Casey, 505 U.S. at 846. As discussed supra, this 

holding is not explicitly or implicitly found in the Constitution. Thus, this Court should reverse its 

precedent by adhering to its stare decisis standard: 

[While] [s]tare decisis is the preferred course because it promotes the evenhanded, 

predictable, and consistent development of legal principles, fosters reliance on 

judicial decisions, and contributes to the actual and perceived integrity of the judicial 

process. We will not overturn a past decision unless there are strong grounds for 

doing so. But as we have often recognized, stare decisis is ‘not an inexorable 

command.’ 

 

. . . . 

 

The doctrine ‘is at its weakest when we interpret the Constitution because our 

interpretation can be altered only by constitutional amendment or by overruling our 

prior decisions.’ 

 

. . . . 
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Our cases identify factors that should be taken into account in deciding whether to 

overrule a past decision. Five of these are most important here: the quality of [the] 

reasoning, the workability of the rule it established, its consistency with other related 

decisions, developments since the decision was handed down, and reliance on the 

decision.  

 

See Janus v. AFSCME, Council 31, 138 S. Ct. 2448, 2478–79 (2018) (citations omitted).  

 

Roe and Casey should be reversed per the above standard because they are legally wrong, 

have proven unworkable, have inflicted damage, have been overtaken by factual and legal 

developments, and reliance interests do not support retaining them.  

1. This Court’s Abortion Precedents are Legally Wrong 

 

When evaluating whether a precedent should be reversed, a primary stare decisis 

consideration is whether that precedent is “grievously or egregiously wrong.” See Ramos v. 

Louisiana, 140 S. Ct. 1390, 1414 (2020) (Kavanaugh, J., concurring in part). Commonsense 

dictates that if the Constitution does not support the finding of a constitutional right, then that 

finding is “grievously or egregiously wrong.” The right to abortion is not expressly in the 

Constitution, nor is it an implied fundamental right. Thus, the Court’s unsupported precedent, 

finding that abortion is a constitutional right, is “grievously or egregiously wrong.” Id.  

2. This Court’s Abortion Precedents are Unworkable 

 

Another relevant consideration is a precedent’s workability. Janus, 138 S. Ct. at 2481 

(citing Montejo v. Louisiana, 556 U. S. 778, 792 (2009)). This Court has found that precedent is 

unworkable when “years of . . . litigation have persuaded us that [the precedent] is incapable of 

principled application.” Vieth v. Jubelirer, 541 U.S. 267, 305 (2004). Principled application is 

essential to promote a clear and predictable precedent. Thus, a precedent is workable if it can 

achieve those characteristics. See, e.g., Payne v. Tennessee, 501 U.S. 808, 827 (1991) (stating that 

the purpose of stare decisis is to promote predictable and consistent precedent).)  
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In this case, forty-eight years of litigation have shown that abortion precedent lacks a 

consistent and reasonable application. The lack of principled application is a result of courts not 

being able to “objectively weigh” or “meaningfully . . . compare” the “imponderable values” 

involved. (R. at 16) (quoting Russo, 140 S. Ct. at 2136). Casey’s undue burden test has highlighted 

this uncertainty. Notably, this Court has failed to consistently apply Casey, as its application 

changes on a case-by-case basis. Compare, e.g., Russo, 140 S. Ct. at 2120–32 (2020) (plurality 

opinion) (interpreting Casey in a manner that found an undue burden), with id. at 2135–42 

(Roberts, C.J., concurring in judgment) (interpreting Casey differently but still finding an undue 

burden), and with id. at 2154–65 (Alito, J., dissenting) (interpreting Casey a third way and finding 

no undue burden exists). Abortion precedent is unworkable mainly because the Constitution does 

not protect a right to abortion, nor does it provide guidance on how to balance the states’ interests 

with a right to abortion. 

Additionally, while Casey’s undue burden standard was created to better protect states’ 

interests, it has failed to do so. Casey, 505 U.S. at 875. Instead, it has created a gauntlet that states 

must run to enact even the most minor abortion restrictions in pursuit of their interests. Because 

the Constitution does not provide a test to determine if a burden on abortion is undue, it has become 

“fraught with judgments of policy and value over which opinions are sharply divided.” Maher v. 

Roe, 432 U.S. 464, 479 (1977). Under the undue burden test, “equality of treatment is . . . 

impossible to achieve, predictability is destroyed, judicial arbitrariness is facilitated, [and] judicial 

courage is impaired.” Antonin Scalia, The Rule of Law as a Law of Rules, 56 U. Chi. L. Rev. 1175, 

1182 (1989). Thus, Roe and Casey lack principled application. Therefore, it is the legislature’s role 

to determine a proper balancing test rather than the judiciary. 
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3.  This Court’s Abortion Precedents Have Inflicted Damage 

 

Abortion precedent has inflicted harm upon democracy, the Constitution, and the judiciary, 

and will continue to do so until overruled. See Payne, 501 U.S. at 825–27. 

First, abortion precedent has harmed democracy because it removes the principle of self-

governance from the states and their citizens. Garcia v. San Antonio Metro. Transit Auth., 469 

U.S. 528, 547 (1985). Generally, important policy issues have been left to the states. Accordingly, 

because the issue of abortion “is one of the most contentious and controversial in contemporary 

American society,” it should be left to the people and their elected representatives. Stenberg v. 

Carhart, 530 U.S. 914, 947 (2000) (O’Connor, J., concurring).  However, because Roe and Casey 

extend constitutional protection to abortion, this Court has “placed the matter outside the arena of 

public debate and legislative action.” Glucksberg, 521 U.S. at 720. Removing this policy from the 

states has caused a continuous and uncompromising debate that consumes elections, 

confirmations, and many court cases. This persistent and unyielding conflict can only be resolved 

by this Court returning abortion policy to the states, where the disagreements may be settled at the 

ballot box. E.g., A. Raymond Randolph, Before Roe v. Wade: Judge Friendly’s Draft Abortion 

Opinion, 29 Harv. J.L. & Pub. Pol’y 1035, 1060 (2006). Thus, Roe and Casey have caused harm 

to democracy because they have removed one of the most continuous and controversial conflicts 

in the United States from the people and the states and placed it in the judiciary's hands.   

Second, abortion precedent has harmed the Constitution because it violates the judiciary’s 

Constitutional command to act on neutral principles of law. See U.S. Const. art III. In abortion 

cases, this Court chooses to apply a special and higher level of scrutiny than is applied to all other 

laws. See generally, Roe, 410 U.S. 113; Casey, 505 U.S. at 848–49; Hellerstedt, 136 S. Ct. at 

2350–53. The court has forsaken neutral principles of statutory interpretation and created 
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loopholes in the law in an effort to uphold this precedent. E.g., Gonzales v. Carhart, 550 U.S. 124, 

153 (2007); Helerstedt, 136 S. Ct. at 2350–53 (2016) (Alito, J., dissenting) (severability); Planned 

Parenthood v. Danforth, 428 U.S. 52, 100–01 (1976) (White, J., concurring in part and dissenting 

in part) (same); Russo, 140 S. Ct. at 2171–73 (Gorsuch, J., dissenting) (appellate review of factual 

findings); id. at 2173-75 (standing); id. at 2176–78 (prospective injunctive relief); id. at 2178–79 

(treatment of fact-bound prior decisions). Thus, while abortion is not the only constitutional issue 

on which the Court is divided, it is the only one that “prevent[s] [the Court] from evenhandedly 

applying uncontroversial legal doctrines to cases that come before it.” Thornburgh v. American 

College of Obstetricians & Gynecologists, 476 U.S. 747, 814 (1986) (O’Connor, J., dissenting). 

Stare decisis’s “greatest purpose is to serve a constitutional ideal—the rule of law.” Citizens United 

v. FEC, 558 U.S. 310, 378 (2010) (Roberts, C.J., concurring). Maintaining this Court’s abortion 

precedent “does more to damage this constitutional ideal than to advance it.” Id. Thus, this Court 

should no longer apply “the law of abortion,” instead it should apply the law to abortion. Webster 

v. Reproductive Health Services, 492 U.S. 490, 541 (1989) (Blackmun, J., concurring in part and 

dissenting in part). 

Lastly, abortion precedent has harmed the judiciary. This Court has largely been thrust into 

the limelight and increasingly viewed as a political branch because of abortion. Thornburgh, 476 

U.S. at 796 (White, J., dissenting). This is because the issue of abortion consistently places this 

Court at the center of “a hotly contested moral and political issue.” Id. Casey upheld Roe’s essential 

holding because the Court felt that overruling Roe would damage the Court’s legitimacy, which 

comes from “substance and perception.” Casey, 505 U.S. at 865–67. Rather than furthering the 

legitimacy of the Court and bringing peace to the issue of abortion, Roe and Casey have made 

matters worse. See, e.g., Ruth Bader Ginsburg, Some Thoughts on Autonomy and Equality in 
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Relation to Roe v. Wade, 63 N.C. L. Rev. 375, 385–86 (1985) (“Heavy-handed judicial 

intervention [in Roe] was difficult to justify and appears to have provoked, not resolved, 

conflict.”). Thus, adherence to Roe and Casey has undermined the legitimacy and trust in this Court 

because of its unconstitutional precedent. Therefore, this Court should find that these abortion 

precedents have harmed democracy, the Constitution, and the judiciary. 

4. Legal and Factual Developments Have Overtaken This Court’s Abortion 

Precedents 

 

Legal and factual developments have overtaken Roe and Casey. See Janus, 138 S. Ct. at 

2482. First, the legal developments include this Court's established substantive-due-process 

analysis and this Court’s refusal to find that any other liberty supports a right to effect “the 

purposeful termination of a human life.” See Glucksberg, 521 U.S. at 720. Second, the factual 

developments include modern opinions and views about motherhood, the fact that it is no longer 

needed as a critical alternative to contraception, and advances in medicine.  

The legal developments that have overtaken Roe and Casey are substantial. First, Roe and 

Casey may not be reconciled with this Court’s established substantive due process analysis. See 

Glucksberg, 521 U.S. at 720. As discussed supra, an implied right to abortion may not be found 

through the Court’s established method or the reasoned judgment approach. The purpose of these 

tests is to keep rights unsupported by history and tradition—such as abortion—from receiving 

constitutional protection. Second, the Court has refused to find that any other liberty supports a 

right to “purposefully end an actual or potential life.” Id. In Glucksberg, the Court held a right to 

“assistance in committing suicide is not a fundamental liberty interest protected by the Due Process 

Clause.” Id. This decision further cements the right to abortion as an outlier among the implied 

fundamental rights found by this Court.  
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Further, factual developments have undermined many of the Court’s factual assumptions 

in Roe and Casey. First, modern opinions and views about motherhood have alleviated Roe’s 

concern that unwanted children could force a woman into “a distressful life and future.” Roe, 420 

U.S. at 153. Since Roe, many laws have been passed to protect pregnant women and mothers. For 

example, the Pregnancy Discrimination Act, which prohibits sex and pregnancy discrimination in 

employment; the Family and Medical Leave Act of 1993, which guarantees employment leave for 

pregnancy and birth; and the child-and-dependent-care tax credit, which gives support to offset the 

costs of childcare for working mothers. These laws remove the Court’s concern that unwanted 

pregnancy and motherhood ruin the mother’s future.  

Second, abortion is no longer needed as a critical alternative to contraception. While Casey 

saw Roe as an essential alternative to contraception, needed to enable “woman to participate 

equally in the economic and social life of the Nation” by “facilitating . . .  their ability to control 

their reproductive lives.” Casey, 505 U.S. at 856. This need for a critical alternative to 

contraception has been alleviated by the effectiveness and availability of conventional 

contraception today. See, e.g., Laurie Sobel et al., The Future of Contraceptive Coverage, (Kaiser 

Family Foundation, Issue Brief, Jan. 2017), https://perma.cc/GBX3-534S (“By 2013, most women 

had no out-of-pocket costs for their contraception, as median expenses for most contraceptive 

methods, including the IUD and the pill, dropped to zero.”), see also, e.g., Aparna Sundaram et 

al., Contraceptive Failure in the United States: Estimates from the 2006-2010 National Survey of 

Family Growth, 49 Persps. on Sexual & Reprod. Health 7, 11 tbl.2 (2017), see also CDC, Birth 

Control Methods (Aug. 13, 2020), https://perma.cc/ESV5-RB24 (some contraceptive methods 

approach a failure rate of zero). Accordingly, abortion is no longer needed as an alternative to 

ensure that woman can “control their reproductive lives.” Casey, 505 U.S. at 856.  
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Finally, medical advancements undermine what was known about fetuses and viability 

when Roe and Casey were decided. In Roe, the court stated that it is not known if “life . . . is present 

throughout pregnancy.” Roe, 410 U.S. at 159. Medical advancements have since shown that “by 

common understanding and scientific terminology, a fetus is a living organism while within the 

womb,” before and after viability, and a fetus has “taken on ‘the human form’ in all relevant 

respects” by 12 weeks gestation. Gonzales, 550 U.S. at 147, 160. Accordingly, the holding in Roe 

and Casey that “viability marks the earliest point at which the [s]tates’ interests in fetal life is 

constitutionally adequate to justify a ban on nontherapeutic abortions” is unsupported by current 

medical findings. Casey, 505 U.S. at 860. Thus, this Court should find that legal and factual 

developments have “eroded” abortion precedent’s “underpinnings.” Janus, 138 S. Ct. at 2482. 

5. Reliance Interests do not Support Retaining the Abortion Precedents 

 

Finally, when this Court analyzes whether reliance interests support retaining precedent, it 

“focuses on the legitimate expectations of those who have reasonably relied on the precedent.” 

Ramos, 140 S. Ct. at 1415 (2020) (Kavanaugh, J., concurring in part).  

This Court has held that the fractured nature and close division by which a precedent was 

set are grounds for reconsidering that precedent. W. Coast Hotel Co. v. Parrish, 300 U.S. 379, 390 

(1937). Following this standard, this Court overruled its precedent in a case involving the Takings 

Clause because it had “come in for repeated criticism over the years from Justices of this Court 

and many respected commentators.” Knick v. Township of Scott, 139 S. Ct. 2162, 2178 (2019). 

Similarly, close division and fractured nature undermine abortion precedent. Since Roe, 

abortion cases have consistently been settled by the “narrowest of margins” and have been 

regularly questioned by “[m]embers of the Court.” Payne, 501 U.S. at 528–30. Casey—the 

precedent which, in this case, the courts below were obligated to follow—was authored by a three 
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Justice joint opinion that was joined in full by no other Justice and opposed by four. See generally 

Casey, 505 U.S. 833. Further, in this Court’s most recent abortion decision, the five Justices who 

voted to uphold abortion precedent could not agree on the rationale for doing so. Compare Russo, 

140 S. Ct. at 2120-32 (plurality opinion), with id. at 2135–39 (Roberts, C.J., concurring in 

judgment). The fractured nature of this Court’s abortion precedent continues to cause uncertainty 

and inconsistency. See Planned Parenthood of Indiana & Kentucky, Inc. v. Box, 991 F.3d 740, 

751–52 (7th Cir. 2021) (declining to treat the Chief Justice’s opinion as controlling but recognizing 

that two other circuits have held otherwise). Thus, Roe and Casey fail to “promote[ ] the 

evenhanded, predictable, and consistent development of legal principles,” and so cannot “foster[ ] 

reliance.” Payne, 501 U.S. at 827. 

Second, this Court has said that the reliance inquiry “counts the cost of a rule’s repudiation 

as it would fall on those who have relied reasonably on the rule’s continued application.” Casey, 

505 U.S. at 855. Overruling Roe and Casey would not make abortion illegal or unobtainable but 

would leave its regulation to the states and the people. The Constitution “is made for people of 

fundamentally differing views.” Lochner v. New York, 198 U.S. 45, 76 (1905) (Holmes, J., 

dissenting). This is evidenced by the current variations of abortion restrictions in each state. See Is 

Abortion Legal in My State, and What Happens if Roe v. Wade is Overturned? Planned Parenthood 

(2021) [https://perma.cc/B544-6QJE]. Accordingly, overturning Roe and Casey would return the 

issue to the states, thus allowing people to determine their state’s policies at the ballot box. 

Therefore, a woman needs only to rely on the state she lives in and who she votes for—rather than 

abortion precedent—to keep abortion legal and available. 
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In sum, this Court should overrule Roe and Casey because, for the foregoing reasons, they 

are legally wrong, unworkable, damaging, legally and factually obsolete, and unsupported by 

reliance interests.  

C. The Court Should Reject the Viability Standard 

 

If this Court chooses not to overrule Roe and Casey, it should at minimum reject the viability 

standard and subject the Gestational Age Act to the rational basis test. Casey found that “the central 

holding of Roe” is that “a State may not prohibit any woman from making the ultimate decision to 

terminate her pregnancy before viability.” Casey. 505 U.S. at 879. This Court should overturn this 

standard because the holding has no constitutional basis, fails to account for state interest, has 

negative consequences, and is not founded in precedent.  

First, like a general right to abortion, the Constitution does not protect a right to abortion 

before viability or limit a state’s right to restrict it. A holding opposite is unsupported by the 

Constitution’s text and structure. Additionally, there is nothing in constitutional history or tradition 

that supports the viability standard. When the Fourteenth Amendment was ratified, most states 

prohibited abortion “before quickening,” which Roe understood to be up to twelve weeks before 

viability. E.g., James S. Witherspoon, Reexamining Roe: Nineteenth-Century Abortion Statutes 

and the Fourteenth Amendment, 17 St. Mary’s J.L. 29, 33–34 (1985) (finding that at the end of 

1868, 30 of the 37 states had statutes restricting abortion, and 27 of those 30 states prohibited 

attempts to induce an abortion before quickening); Roe, 410 U.S. at 132 (quickening usually occurs 

at 16-18 weeks of pregnancy); id. at 160 (viability usually occurs at 24-28 weeks of pregnancy). 

 Further, this Court’s precedents do not provide persuasive support for the viability 

standard. Roe held that the states’ interest in unborn life becomes “compelling” at viability 

“because the fetus then presumably has the capability of meaningful life outside the womb.” Roe, 
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410 U.S. at 163. Casey furthered the viability standard by finding that viability “is the time at 

which there is a realistic possibility of maintaining and nourishing a life outside the womb, so that 

the independent existence of the second life can in reason and all fairness be the object of state 

protection that now overrides the rights of the woman.” A better-stated version of the Court’s 

rationale for the viability standard is: when an unborn fetus is capable of living outside of the 

womb, then the state’s interest in protecting an unborn fetus begins because the fetus is capable of 

living outside of the womb. This circular reasoning is flawed and “mistake[s] a definition for a 

syllogism.” John Hart Ely, The Wages of Crying Wolf: A Comment on Roe v. Wade, 82 Yale L.J. 

920, 924 (1973).  

Casey based its support of the viability standard on the “independence” of the fetus and “an 

element of fairness.” Casey, 505 U.S. at 870. Independence does not support the viability standard 

because viability contemplates the ability to live with “artificial aid,” and any child depends—for 

years after birth—on others for survival. Roe, 410 U.S. at 160. All babies, born or unborn, are 

dependent on others for survival, such as an unborn fetus dependent on the mother to carry and 

not to abort them, a premature baby dependent on medical equipment, or a baby dependent on 

others for protection and nutrition. Thus, independence is not a valid reason for the viability 

standard. 

Additionally, fairness does not support the viability standard because there are numerous 

points before viability that may promote fairness. In fact, the Respondents do not provide abortions 

after sixteen weeks, which is before viability. (R. at 9.) Thus, the viability standard is not needed 

to promote fairness.  

Second, the viability standard prevents states from protecting legitimate interests recognized 

by this Court. Regardless of the value that a state places on its interests in protecting woman’s 
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health and unborn life “from the outset of pregnancy,” and “in protecting the integrity and ethics 

of the medical profession,” they cannot take any action to protect those interests. Casey, 505 U.S. 

at 846; Glucksberg, 521 U.S. at 731. The states cannot take any action before viability regardless 

of what a state learns about fetal pain, the formation of the fetus, women’s health, or the effect 

performing abortions has on women and doctors. This is flawed because if a state’s interest is 

“compelling after” viability, then it “is equally compelling before.” Thornburgh, 476 U.S. at 795 

(White, J., dissenting). 

Lastly, the viability standard has negative consequences because it removes the states’ 

ability to account for medical or scientific advancements. Since Roe and Casey, advances “have 

greatly expanded our knowledge of prenatal life.” MKB Mgmt. Corp. v. Stenehjem, 795 F.3d 768, 

774 (8th Cir. 2015). For example, the understanding of a fetus’s pain perception has grown 

exponentially. See generally Susan J. Lee et al., Fetal Pain: A Systematic Multidisciplinary Review 

of the Evidence, 294 Jama 947 (2005). Additionally, the point of viability has moved to earlier in 

the pregnancy than when the Court decided Roe, and it will likely continue to move forward with 

advancements in technology. See, e.g., Edwards v. Beck, 786 F.3d 1113, 1118 (8th Cir. 2015) (per 

curiam) (“scientific advancements” since Roe “have moved the viability point back”). Thus, the 

rigid line of viability does not provide states an opportunity to adjust to medical and scientific 

advancements in pursuit of their interests.  

This Court should reject the viability standard and apply the rational basis test to all abortion 

restrictions because viability has no constitutional basis, fails to properly account for state interest, 

has negative consequences, and is not founded in precedent. 
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D. The Gestational Age Act is Constitutional Because it Satisfies the Rational-Basis 

Test  

 

Without Roe and Casey, the Gestational Age Act is constitutional. The State’s “liberty is 

not guaranteed absolutely against deprivation, only against deprivation without due process of law. 

The test traditionally applied in the area of social and economic legislation is whether or not a law 

such as that challenged has a rational relation to a valid state objective.” Roe 410 U.S. at 173 

(Rehnquist dissenting) (citing Williamson v. Lee Optical Co., 348 U.S. 483, 491 (1955)). This 

rational-basis test questions only whether the law is “rationally related to legitimate government 

interests.” Glucksberg, 521 U.S. at 728. When a law is challenged as a violation of due process, 

“the restriction is to be sustained if ‘it might be thought that the particular legislative measure was 

a rational way’ to serve a valid interest.” Russo, 140 S. Ct. at 2154 (Thomas, J., dissenting) (quoting 

Williamson, 348 U. S. at 488) (internal citations omitted). Here, the State asserts three such 

interests. (R. at 4.)  

First, the State has a legitimate interest in protecting the integrity of the medical profession. 

Id., E.g., Gonzales, 550 U.S. at 157.  This interest is supported by the Legislature’s findings that 

“the intentional commitment of such acts . . . is a barbaric practice, dangerous for the maternal 

patient, and demeaning to the medical profession.” (R. at 4.) The Legislature could reasonably 

believe that prohibiting elective abortions after 15 weeks gestation—with some exceptions—

would harm the integrity of the medical profession. 

Second, the State has an interest in protecting the unborn fetus. (R. at 4.) This interest is 

supported in the Legislature’s finding that fetuses have “the ability[] to open and close fingers and 

sense outside stimulations . . . at 12 weeks gestation.” The Legislature could reasonably believe 

that the Gestational Age Act would protect those fetuses, which is an interest that this Court has 

endorsed. See e.g., Casey, 505 U.S. at 846.  
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Finally, the State asserts an interest in protecting the mother’s health. (R. at 4.); E.g., Casey, 

505 U.S. at 846. The Legislature’s findings support this interest because abortion risks increase 

with gestational age. (R. at 4.) Further, the Act includes two exceptions to ensure the protection of 

the mother’s health: (1) if the abortion is necessary to protect the health or life of the mother; and 

(2) if the pregnancy resulted from rape or incest. (R. at 3.) Thus, the Legislature could reasonably 

believe that the Act would help to alleviate risks to the mother’s health.  

These interests satisfy the rational-basis test and thus uphold the constitutionality of the Act. 

The State’s interests are justified even if another state would weigh these interests differently 

because “making an independent appraisal of the competing interests involved” goes “beyond the 

judicial function.” Harris v. McRae, 448 U.S. 297, 326 (1980). Additionally, a rational-basis 

review does not require that the act be perfectly tailored to satisfy its “end[s].” Box v. Planned 

Parenthood of Indiana & Kentucky, Inc., 139 S. Ct. 1780, 1782 (2019) (per curiam). Thus, because 

the Gestational Age Act satisfies the rational-basis test, this Court should reverse the judgment of 

the courts below.  

II. The Statute Requiring Healthcare Facilities to Dispose of Embryonic and Fetal 

Remains in the Same Manner as Other Human Remains does not Impose an Undue 

Burden on a Woman Seeking an Abortion.  

 

Respondents’ claim that House Bill 222 violates the Fourteenth Amendment because it 

“impose onerous, unjustified, and medically unnecessary burdens on women seeking” an abortion. 

(R. at 10.) The critical question is whether the challenged law places a “substantial obstacle in the 

path of a woman seeking an abortion.” Casey, 505 U. S. at 877. If this law does not have that 

effect, it is constitutional. Id. at 884.  
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A. The Court Should not Apply the Balancing Test From Hellerstedt 

Determining whether a statute causes an undue burden has proven difficult because Casey 

“offer[ed] no guidance as to which laws are an undue burden and which are not.” Erwin 

Chemerinsky & Michele Goodwin, Abortion: A Woman’s Private Choice, 95 Tex. L. Rev. 1189, 

1220 (2017). Hellerstedt and Russo—the Court's two most recent cases applying the undue burden 

standard—have added to the confusion and unworkability of this Court’s abortion precedent. In 

both cases, the Court applied its new balancing test and found that the states’ laws would severely 

limit the number of doctors who could perform abortions and close many abortion clinics. See 

generally Hellerstedt, 136 S. Ct. 2292; see also Russo, 140 S. Ct. 2103. Further, the Court found 

that the states failed to prove the statutes would provide a significant benefit. Hellerstedt, 136 S. 

Ct. at 2314; Russo, 140 S. Ct. at 2131. Thus, the Court found that both statutes create an undue 

burden on a woman seeking an abortion. See generally Hellerstedt, 136 S. Ct. 2292; see also Russo, 

140 S. Ct. 2103. 

These holdings ignored and changed the application of Casey by: (1) wrongly requiring a 

balancing of benefits and burdens; and (2) erroneously requiring proof of “sufficient” medical 

benefit as part of its balancing analysis, pushing the test back towards the previously rejected strict-

scrutiny regime. Hellerstedt, 136 S. Ct. at 2300. Thus, in this case, the Court should reject the 

balancing test and apply Casey’s undue burden test.  

First, Casey and this Court have never required the states to prove the law’s benefit because 

Casey was willing to assume that the states’ laws “[i]n theory” provided the asserted benefit. 

Casey, 505 U.S. at 883; see also Gonzales, 550 U.S. at 159 (stating it was “unexceptionable to 

conclude” that some women regret their abortions even though there was “no reliable data to 

measure the phenomenon”). Further, Casey did not hold, like Hellerstedt, that if the regulation 
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does not provide “enough” benefit, it is facially unconstitutional regardless of whether the burdens 

amount to a “substantial obstacle.” Hellerstedt, 136 S. Ct. at 2300. Casey looked at whether the 

law had a “valid purpose,” but not for actual benefits. See Casey, 505 U.S. at 874; see also id. at 

878 (“Regulations designed to foster the health of a woman seeking an abortion are valid if they 

do not constitute an undue burden.”), id. at 885 (holding that a state abortion regulation is valid 

even if “an objective assessment might suggest” it is not necessary). Thus, the balancing test’s 

requirement that states prove the benefit of their statute is inconsistent with Casey and its progeny.  

Second, requiring courts to apply a balancing test would ask them to “weigh the State’s 

interests in protecting the potentiality of human life and the health of the woman, on the one hand, 

against the woman’s liberty interest in defining her own concept of existence, of meaning, of the 

universe, and of the mystery of human life on the other.” Russo, 140 S. Ct. at 2136 (Roberts, C.J., 

concurring) (quoting Casey, 505 U. S. at 851; id. at 871, (plurality opinion) (internal quotation 

marks omitted). Asking the courts to apply such a test would require courts to reach beyond their 

authority because:  

There is no plausible sense in which anyone, let alone this Court, could objectively 

assign weight to such imponderable values and no meaningful way to compare them 

if there were. Attempting to do so would be like ‘judging whether a particular line is 

longer than a particular rock is heavy.’ Pretending that we could pull that off would 

require us to act as legislators, not judges, and would result in nothing other than an 

‘unanalyzed exercise of judicial will’ in the guise of a ‘neutral utilitarian calculus.’ 

 

Nothing about Casey suggested that a weighing of costs and benefits of an abortion 

regulation was a job for the courts. On the contrary, we have explained that the 

‘traditional rule’ that ‘state and federal legislatures [have] wide discretion to pass 

legislation in areas where there is medical and scientific uncertainty’ is ‘consistent 

with Casey.’ Casey instead focuses on the existence of a substantial obstacle, the sort 

of inquiry familiar to judges across a variety of contexts.  

 

Russo, 140 S. Ct. at 2136 (Roberts, C.J., concurring) (citations omitted).  
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Accordingly, the balancing test violates the role and authority of the Court and is 

inconsistent with Casey and its progeny. See e.g., Mazurek v. Armstrong, 520 U.S. 968 (1997) (per 

curiam).  

Thus, the Court should reject the balancing test established in Hellerstedt and apply the 

undue burden test from Casey.  

B. House Bill 222 does not Cause an Undue Burden 

House Bill 222 does not impose an undue burden on women seeking an abortion. The 

undue burden test is based on Casey’s holding that:  

[A state] may not impose upon this right an undue burden, which exists if a 

regulation’s ‘purpose or effect is to place a substantial obstacle in the path of a woman 

seeking an abortion before the fetus attains viability.’ On the other hand, 

‘[r]egulations which do no more than create a structural mechanism by which the 

state, or the parent, or guardian of a minor, may express profound respect for the life 

of the unborn are permitted, if they are not a substantial obstacle to the woman’s 

exercise of the right to choose.’ 

 

Gonzales, 550 U.S. at 146 (citations omitted) (quoting Casey 505 U.S. at 877–79).  

Thus, because the State is not required to prove its claimed benefit, the constitutionality of 

House Bill 222 hinges on whether the law places “a substantial obstacle in the path of a woman’s 

choice.” Casey, 505 U.S. at 877. 

The states may “use [their] regulatory power . . . in furtherance of [their] legitimate interests 

. . . [w]here [they] ha[ve] a rational basis to act, and [they] do[] not impose an undue burden.” 

Gonzales, 550 U.S. at 158. This Court upheld a law restricting partial-birth abortions in Gonzales 

because it served a valid government purpose—respecting unborn life. Id. at 157–58. It did so 

despite some evidence that the partial-birth abortion procedure was safer and that the ban might 

prevent those women from obtaining an abortion. Id. at 161–64, 168. This holding is consistent 

with the Court’s precedent that every marginal decrease in the convenience of obtaining an 
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abortion does not amount to a constitutionally relevant burden. See e.g., Azar v. Garza, 138 S. Ct. 

1790 (2017) (“The Supreme Court has repeatedly upheld a wide variety of abortion regulations 

that entail some delay in the abortion but that serve permissible Government purposes.”). Thus, 

the question, in this case, is whether House Bill 222 will “prevent a significant number of women 

from obtaining an abortion.” Casey, 505 U.S. at 893. 

The Fourteenth Circuit found that two undue burdens would result from House Bill 222. 

(R. at 11.) First, a woman’s access to abortion is burdened because it will be more difficult and 

expensive for healthcare facilities to dispose of fetal remains. (R. at 11.) Second, that the statute 

would create a psychological burden on a woman seeking an abortion. Id. Both burdens are better 

described as marginal decreases in convenience rather than “substantial obstacle[s].” Casey, 505 

U.S. at 879. Accordingly, this Court should find that House Bill 222 does not impose an undue 

burden on a woman seeking an abortion.  

First, the assertion that a law regulating fetal or embryonic tissue disposal causes an undue 

burden on women seeking an abortion is self-contradictory. Just because a law can be connected 

to abortion does not mean that the law regulates abortion. Here, the law only comes into effect 

after the “abortion, miscarriage, or stillbirth has already occurred.” (R. at 18.) The law 

acknowledges that abortions, miscarriages, and stillbirth occur and requires that the potential life 

be disposed of in a dignified manner. Thus, this law in no way restricts abortion and is not an 

undue burden on a woman seeking an abortion.   

Second, the lower court incorrectly found an undue burden exists because “logistical 

difficulties and increased expenses may drive the clinic from providing abortion services and 

increase [the] cost for women seeing abortions.” (R. at 11.) This speculative finding does not 

constitute a substantial obstacle. The Court’s analysis of one of the restrictions in Casey is 
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illustrative here. In Casey, the plurality recognized that Pennsylvania’s 24-hour waiting period for 

abortions “has the effect of increasing the cost and risk of delay of abortions,” but observed that 

the District Court did not find that the “increased costs and potential delays amount to substantial 

obstacles.” Casey, 505 U. S. at 886. Casey ultimately upheld the law because the finding of an 

undue burden was unsupported. Id. In this case, the circuit court made a similar assertion without 

finding that the alleged burden was reasonably foreseeable or a substantial obstacle. (See R. at 11.) 

The Fourteenth Circuit determined that healthcare facilities may encounter potential increases in 

logistical difficulties and cost, and that their potential patients might be adversely affected. Id. 

Similar to Casey, there is no showing on the record of the likelihood or magnitude of the proposed 

effects. Thus, this Court should find that the alleged obstacle is speculative and not an undue 

burden on a woman seeking an abortion. 

Finally, the circuit court found that the law would create a psychological burden on a 

woman seeking an abortion. (R. at 11.) The circuit court found that an “impermissible 

psychological burden” exists because requiring fetal remains to be disposed of in a manner 

consistent with human remains would impose the State’s view that both are human “on woman 

whose belief about the status of embryonic and fetal tissue and the meaning of abortion . . . diverge 

from the viewpoint that the State endorses.” Id. This speculation is unfounded. The law requires 

that the healthcare facilities offer the mother “the right to determine the final disposition of an 

aborted fetus.” Greene St. Ann. § 16-34-3-2(a). If the mother chooses to exercise her right, she 

makes a conscious choice, not one forced upon her by the law. However, if the mother declines to 

exercise her right, the law takes effect and requires the abortion facility—independent of the 

mother—to dispose of the fetus in a manner consistent with human remains. (R. at 5.) House Bill 

222 does not require the facility to notify the mother of their obligation or what they chose to do 
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with the remains. Thus, after the mother rejects her right to dispose of the remains, she would not 

know whether the remains were buried, cremated, or thrown in with the medical waste. 

Presumably, before House Bill 222, the mother did not know the remains’ fate, unless she asked. 

House Bill 222 allows the State to protect its interest in “respecting an unborn life” without 

requiring the mother to be notified about or be responsible for the disposal of the remains. 

Gonzales, 550 U.S. at 157. Thus, if the psychological burden on a mother before House Bill 222 

is not an undue burden, then finding one after House Bill 222 is unsupported.  

The Court should find that House Bill 222 does not cause an undue burden on a woman 

seeking an abortion. First, the law only comes into play after an abortion has already occurred. 

Second, there is no evidence that the alleged burden is reasonably foreseeable or a substantial 

obstacle. Finally, finding that the law would create an impermissible psychological burden on a 

woman seeking an abortion is unsupported.  

C. House Bill 222 Survives the Hellerstedt Test 

If this Court chooses to apply Hellerstedt’s balancing test, House Bill 222 still would not 

cause an undue burden. Nothing in Hellerstedt eliminated Casey’s requirement of a substantial 

obstacle. Indeed, the very first sentence of the Hellerstedt opinion reaffirmed that challengers to 

abortion laws must prove a “substantial obstacle.” Hellerstedt, 136 S. Ct. at 2300 (quoting Casey) 

(emphasis omitted). Hellerstedt thoroughly examined the record for substantial obstacles and 

enjoined the Texas law only because it created such obstacles. Id. at 2309, 2312, 2313, 2316, 2318, 

2320; see also id. at 2312 (quoting Casey, 505 U.S. at 877) (“At the same time, ... the admitting 

privileges requirement places a ‘substantial obstacle in the path of a woman’s choice.’”).  

As discussed supra, House Bill 222 does not create any substantial obstacles. Additionally, 

this Court has held that states have a valid interest in respecting an unborn life. Gonzales, 550 U.S. 
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at 146. Since there are no substantial obstacles, the crucial issue is if there is “enough” benefit. 

Hellerstedt, 136 S. Ct. at 2300. As explained supra, House Bill 222 would create a substantial 

benefit to the State’s interest in respecting unborn life. Thus, because House Bill 222 furthers the 

State’s interest in respecting an unborn life, the benefits outweigh burdens, and the law does not 

cause an undue burden. 

CONCLUSION 

For the foregoing reasons, Petitioners ask this Court to reverse the lower court’s granting 

of summary judgment and permanent injunctions in favor of the Respondents. Specifically, we ask 

this Court to: (1) reverse Roe and Casey and hold that the Gestational Age Act is constitutional 

because it satisfies the rational basis test; and (2) hold that House Bill 222 is constitutional because 

it does not create an undue burden on women seeking abortions.  

 

 


