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QUESTIONS PRESENTED 

 

I. Whether a state’s abortion law is necessarily unconstitutional when it theoretically could 

prevent a small number of women from obtaining a pre-viability abortion, regardless of the 

state’s legitimate interests or the actual burden on women. 

II. Whether a state statute requiring healthcare facilities to dispose of embryonic and fetal 

remains in a dignified and respectful manner imposes an undue burden on a woman’s 

decision to have an abortion. 
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OPINIONS BELOW 

The opinion of the district court is reported as Sternberger v. Lawson, 2020 WL 56789 

(N.D. Greene 2020). The opinion of the United States Court of Appeals for the Fourteenth 

Circuit, including the concurrence and dissent of Justice Knotts, is unreported and appears in the 

record at pages 2–20. 

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 

The Due Process Clause of the Fourteenth Amendment to the United States Constitution is 

involved in this case. This case also involves Greene St. Ann. § 16-34-3 and Greene St. Ann. 

§ 16-41-16. 

STATEMENT OF THE CASE 

I. FACTUAL BACKGROUND 

Abortion in Greene. There are approximately 25,000 abortions annually in the State of 

Greene. R. at 3. The majority of abortions occur between 8–10 weeks into pregnancy. R. at 3. 

Generally, surgical abortions are performed by physicians in a licensed health care facility. R. at 

3. Surgical abortions may commonly be offered up to 22 weeks’ gestation, but are infrequently 

offered after that point. R. at 3. 

Greene’s new leaders. In 2018, the State of Greene’s gubernatorial seat and many of the 

seats in its General Assembly were on the ballot. R. at 3. The incumbent Governor and a 

majority of legislators up for re-election ran on a progressive ticket, campaigning to maintain 

current constitutional interpretations of abortion rights. R. at 3. Their opponents ran on a 

campaign promising to protect the life, liberty, and happiness of every citizen of Greene, 

including the unborn. R. at 3. The opponents won the Governor’s race and a majority in both the 

Senate and House in Greene, becoming Greene’s current leaders and lawmakers. R. at 3. 
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Greene’s new laws: The Gestational Age Act. On January 1, 2020, the State of Greene 

General Assembly enacted House Bill 411, the “Gestational Age Act” (“the Act”). R. at 3. The 

Governor signed the Act into law. R. at 3. The Act provides that, in most cases, an abortion 

cannot be performed until a physician first determines and documents a fetus’ probable 

gestational age. R. at 3. Then, 

[e]xcept in a medical emergency or in the case of a severe fetal abnormality, a person 

shall not perform, induce, or attempt to perform or induce an abortion of an unborn 

human being if the probable gestational age of the unborn human being has been 

determined to be greater than fifteen (15) weeks. 

 

R. at 3. The Act also provides that an abortion “shall be permitted if: a. A licensed physician in 

the State of Greene determines abortion is necessary to protect the health or life of the mother; or 

b. The pregnancy resulted from rape or incest.” R. at 3. 

Before penning the Act, Greene’s legislature found that most abortions performed after 15 

weeks’ gestation are surgical dilation and evacuation procedures, and that “the intentional 

commitment of such acts . . . is a barbaric practice, dangerous for the maternal patient, and 

demeaning to the medical profession.” R. at 4. It also found medical, scientific advancements 

have shown that unborn children can open and close fingers and sense external stimulations as 

early as 12 weeks’ gestation. R. at 4. Finally, it found that abortion carries risks to maternal 

health that increase with gestational age. R. at 4. The legislature accordingly determined the 

State of Greene has compelling interests in protecting the health of women and the unborn. R. at 

4, 7. 

Greene’s new laws: The Fetal Remains Provisions. Also in 2020, the State of Greene 

adopted House Bill 222, a statute regulating the disposition of embryonic and fetal tissue 

resulting from the termination of a pregnancy, whether through abortion, stillbirth, or 

miscarriage. R. at 5. House Bill 222 was intended to promote Greene’s interests in “medical 
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ethics” and to “regulat[e] the medical profession by ensuring that abortion providers, like other 

health care facilities, dispose of fetal remains in a method demonstrating respect for the life of 

the unborn.” R. at 5.  

House Bill 222 (“the fetal remains provisions” / “the provisions”) dictates the manner in 

which abortion providers, as well as other health care providers who dispose of embryonic and 

fetal tissue, must dispose of aborted fetuses. R. at 5. The provisions provide that a woman must 

be afforded “the right to determine the final disposition of an aborted fetus.” R. at 5. The 

provisions require abortion providers to inform a mother that she has the ultimate right to 

determine the final disposition of her fetus’ remains. R. at 5. Most of the time, women allow the 

abortion facility to dispose of the fetus. R. at 5. In that case, she need have no further 

involvement in the disposal. R. at 5.  

Before the provisions were enacted, an abortion provider might have disposed of fetal 

remains through incineration along with other surgical byproducts. R. at 5. This might have 

involved working with a contractor who periodically incinerates numerous aborted fetuses at 

once, along with other surgical byproducts. R. at 5. The Clinic’s prior practice was based on 

Greene statutes allowing for either the burial or cremation of the fetus. R. at 5. Before the 

provisions, cremation meant “incineration by a crematory, or incineration as authorized for 

infectious and pathological waste” under Greene law. R. at 5. Also before the provisions, 

pathological waste was defined in Greene as: “(l) tissue; (2) organs; (3) body parts; and (4) blood 

or body fluids in liquid or semiliquid form; that are removed during surgery, biopsy, or autopsy.” 

R. at 5. 

In addition to requiring a woman be given a choice regarding the disposal of her fetus, the 

provisions required that “[a]n abortion clinic or health care facility having possession of an 
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aborted fetus shall provide for the final disposition of the aborted fetus.” R. at 5. The burial 

transmit permit requirements of Greene law became applicable to the final disposition of an 

aborted fetus under the provisions, which means the fetuses had to be treated similarly to how 

human bodies are treated. R. at 6. Under the provisions, every fetus receives a burial permit. R. 

at 6. The provisions also prevent numerous fetuses from being incinerated at once, and change 

Greene’s statutory definitions of both infectious and pathological waste to no longer include 

fetuses or fetal remains. R. at 6. In Greene, fetuses must now be buried or cremated individually, 

the way human bodies are. R. at 6. 

II. PROCEDURAL HISTORY 

The Parties. Respondents are Dr. Elon Sternberger and Greene Women’s Health Clinic, 

LLC (collectively, “the Clinic”), who offer abortions at their facility in Greene. R. at 4. 

Petitioners are the State of Greene and its Attorney General, Floyd Lawson. R. at 4.  

The District Court. After the Clinic commenced this action, the district court granted the 

Clinic’s motion to limit discovery to the issue of viability. R. at 4. It determined that the Act “is 

effectively a ban on all elective abortions after 15 weeks,” and “[g]iven the Supreme Court’s 

viability framework, that ban’s lawfulness hinges on a single question: whether the 15-week 

mark is before or after viability.” R. at 4. As a result, the State of Greene’s asserted state interests 

became irrelevant. R. at 4.  

The Clinic moved for summary judgment after discovery on the single issue. R. at 4. The 

Clinic submitted evidence that viability is medically impossible at 15 weeks. R. at 4. Restricted 

to only that issue, the State conceded to the same. R. at 4. While the Clinic does not offer 

abortions after 16 weeks of pregnancy, which is prior to viability, the State conceded that its 15-

week limitation also prevents abortions for some women prior to viability. R. at 4.  
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The district court granted summary judgment to the Clinic, concluding that “viability 

marks the earliest point at which the State’s interest in fetal life is constitutionally adequate to 

justify a legislative ban on non-therapeutic abortions.” R. at 5. The district court permanently 

enjoined the Act in all applications. R. at 5.  

In addition to challenging the Act, the Clinic’s lawsuit challenged the fetal remains 

provisions. R. at 6. The district court issued a preliminary injunction barring the State from 

implementing and enforcing the fetal remains provisions. R. at 6. After both parties moved for 

summary judgment, the district court granted the Clinic’s motion and entered a permanent 

injunction declaring the fetal remains provisions unconstitutional under the Due Process Clause. 

R. at 6.  

The Fourteenth Circuit. The Fourteenth Circuit affirmed all of the district court’s 

decisions, with Justice Knotts penning a dissent, and this Court granted writ to Petitioners. R. at 

6–14, 21. 

SUMMARY OF THE ARGUMENT 

I. 

The Act deserved thorough analysis. The Gestational Age Act is a constitutional 

regulation of abortion in the State of Greene. If the lower courts had allowed the State to present 

evidence supporting its legitimate interests, summary judgment would have been inappropriate. 

But the only issue the lower courts considered is whether an unborn child is “viable” at 15-

weeks’ gestation. Not only did this strip the State of any ability to defend the science-backed 

motivations behind the Act, it also allowed the Clinic to bypass all of its burdens. 

If the lower courts had properly allowed discovery of evidence of the myriad of other 

issues surrounding abortion, the Clinic would not have been able to end the case by simply 
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stating the obvious: 15 weeks is prior to viability. The State had no ability to rebut this assertion 

due to its lack of evidence that 15 weeks is not prior to viability. 

But the State’s interests in protecting pregnant women and the unborn children they carry 

are far broader than viability alone. The State is interested in dignifying and respecting unborn 

life, regulating ethics in the medical profession to do the same, and preventing psychological 

harm to women who may only find out the suffering of their unborn child after the fact of its 

death. 

A complete undue-burden analysis should have been conducted. If the lower courts had 

properly extended their analysis beyond the issue of viability, with the State’s scientific evidence 

of fetal development and increased risks to maternal health before them, they would not have 

been able to preclude the undue-burden analysis. While the Fourteenth Circuit came close to 

conducting a thorough undue-burden analysis, it ultimately defaulted to the district court’s 

remarkably shallow analysis of a multi-dimensional issue. With the focus expanded beyond 

viability alone, the State could have proven that the Act survives the undue-burden test. Instead, 

the Clinic received summary judgment despite its own refusal to provide abortion services just 

one week later than the Act intends to. 

Scientific advancements should have been and still should be considered. When this 

Court penned the Roe decision, medical understandings of fetal anatomy and the ability of an 

unborn child to survive outside the womb paled in comparison to current understandings. At that 

time, the idea that a baby could survive birth after just 21-weeks’ gestation was unthinkable. 

Now, it has happened. While life is a miracle, this is not a miracle. Rather, a baby surviving after 

only 21 weeks in its mother’s womb is a reflection of the progress made in the scientific and 

medical community in the fields of fetal and maternal health.  
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Accordingly, this Court has every reason to adjust its own viability framework. Not only 

would doing so prevent lower courts from the erroneous decisions that rendered the State 

completely unable to defend itself, it would allow for the supermajority of states with similar 

interest to the State of Greene’s to enforce laws reflecting the popular will of their constituencies.  

This Court should reverse the Fourteenth Circuit’s ruling in light of its preclusion of the 

State’s legitimate interests and the sea of evidence the State was not allowed to explore or 

present in support of them. 

II. 

The fetal remains provisions pose no undue burden. The lower courts committed an 

especially curious error by conducting significant undue-burden analysis on the State’s 

regulation of fetal remains after refusing to conduct the same on the State’s Gestational Age Act.  

The provisions, on their face, advance legitimate state interests in respecting and dignifying 

unborn life. This Court has already validated those interests. In enacting the provisions, the State 

furthers its legitimate interests in a manner that would not create a substantial obstacle in the path 

of a woman seeking an abortion, especially in a state where the only clinic offering abortion 

services does not offer them after 16 weeks. The provisions serve only to regulate post-abortion 

procedures, not pre-abortion or mid-abortion procedures. Any assertion that the provisions 

directly touch abortion itself is false. 

Further, this Court has already recognized that the provisions’ requirement of informing a 

mother of her ultimate authority to determine the fate of her unborn child’s remains poses no 

undue psychological burden in her path to an abortion. Rather, it serves to appraise her of her 

rights and validate her autonomy while also providing respect for her unborn child, which this 

Court has already found is a legitimate expression of state interest. 
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The provisions would not pose any substantial burdens in the form of additional costs, 

either, as the Clinic is the only abortion provider in Greene. Everybody paying for an abortion in 

Greene is paying the Clinic. The Clinic’s potential inability to strategically implement the 

provisions in a cost-effective manner does not negate this State’s legitimate interests, nor does it 

make the provisions the source of any obstacle.  

The rational basis is clear. The State of Greene’s basis for enacting the fetal remains 

provisions is as straightforward as the lower courts purported the analysis of the Gestational Age 

Act to be. This Court has already recognized the State’s asserted interests as legitimate. 

Therefore, the first prong is met: legitimate interests. Further, the provisions are legitimately 

designed to promote those interests. Why else would the State enact them? The State of Greene’s 

leaders are sworn to protect and represent the people of Greene, and they campaigned on a 

promise to protect unborn life. The people chose their leaders in light of that promise, and their 

leaders have honored their promises through the provisions. The second prong is met: reasonably 

related to advancing state interests. 

For these reasons, this Court should reverse the decisions of the Fourteenth Circuit and 

hold that in light of new understandings of viability, and proper consideration of state interests, 

both of the State of Greene’s challenged laws are constitutional. In the alternative, this Court 

should reverse and remand to allow the State to conduct discovery outside of viability alone. 

ARGUMENT AND AUTHORITIES 

Standard of Review. The district court resolved the dispute by granting two summary 

judgment motions. R. at 5–6. Summary judgment is only appropriate if the evidence, viewed in 

the light most favorable to the non-moving party, demonstrates no genuine issue of material fact 

exists, and the moving party is entitled to judgment in its favor as a matter of law. Fed. R. Civ. P. 
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56(c). A genuine issue of material fact exists if a fair-minded jury could return a verdict for the 

non-moving party on the evidence presented. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 252 

(1986).  

This Court reviews challenges to the constitutionality of a statute de novo. Ent. Prods., Inc. 

v. Shelby County, 721 F.3d 729, 733 (6th Cir. 2013). “De novo review means that the reviewing 

court [does] not defer to the lower court’s ruling but freely consider[s] the matter anew, as if no 

decision has been rendered below.” Dawson v. Marshall, 561 F.3d 930, 933 (9th Cir. 2009) 

(internal quotations omitted). This Court owes the courts below no deference because it has the 

freedom of de novo review to both of the questions presented in this case.  

The applicable standards for reviewing the state statutes at issue are the undue-burden test 

and the rational-basis test. The undue-burden test requires a statute regulating abortion to be 

reasonably related to a state’s legitimate interests without creating a substantial obstacle in the 

path of a woman seeking an abortion. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 

877 (1992). The rational-basis test requires a state statute to rationally relate to its legitimate 

interests. See Box v. Planned Parenthood of Ind. & Ky., Inc., 139 S. Ct. 1780, 1782 (2019). 

This case was brought as a challenge to due process, and review of a due process challenge 

is “highly deferential” to the point where government action “must be ‘utterly lacking in rational 

justification.’” Brown v. City of Michigan City, 462 F.3d 720, 733 (7th Cir. 2006) (quoting 

Turner v. Glickman, 207 F.3d 419, 426 (7th Cir. 2000)). 

I. THE LOWER COURTS PLACED IMPROPER FOCUS ON VIABILITY AND ERRONEOUSLY 

FAILED TO APPLY THE UNDUE-BURDEN TEST. 

 

This Court recently reaffirmed Casey’s undue-burden test as the controlling standard when 

considering challenges to state abortion laws. Under the test, states are free to enact abortion 

regulations reasonably related to their legitimate interests so long as the laws do not create a 
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substantial obstacle in the path of a woman seeking an abortion. June Med. Servs. L.L.C. v. 

Russo, 140 S. Ct. 2103, 2138 (2020) (Roberts, C.J., concurring in judgment). But the district 

court below refused to apply the undue-burden test to Greene’s Gestational Age Act. R. at 7–8. 

The Fourteenth Circuit followed suit, concluding that the undue-burden test “has no application 

here.” R. at 9.  

Other courts addressing similar state legislation have refused to apply the undue-burden 

test when a law might “ban” some pre-viability abortions. See, e.g., Isaacson v. Horne, 716 F.3d 

1213, 1222–25 (9th Cir. 2013); Bryant v. Woodall, 363 F. Supp. 3d 611, 627–28 (M.D.N.C. 

2019), appeal docketed, No. 19-1685 (4th Cir. June 26, 2019). This reasoning, which the 

Fourteenth Circuit adopted, is inconsistent with June Medical and Casey.  

Refusing to consider any evidence other than the viability of the unborn child, the 

Fourteenth Circuit effectively applied an erroneous “ban” test. This Court has never sanctioned 

such a test. Roe and Casey generally affirm a state’s broad authority to regulate abortion post-

viability, but nothing in their holdings encompasses or creates a rule denying a state’s ability to 

impose any pre-viability restrictions. The lower courts’ laser-focus on viability led them to 

reversible error, and this Court should seize the opportunity to correct their flawed logic. 

A. Under the Undue-Burden Test, a State with Legitimate Interests Can Enact 

Laws Impacting the Ability to Obtain a Pre-Viability Abortion. 

 

The Fourteenth Circuit should have applied this Court’s undue-burden test. Under the test, 

abortion regulations must be upheld if they are reasonably related to a legitimate state interest 

and pose no substantial obstacle to abortion. June Med., 140 S. Ct. at 2138 (Roberts, C.J., 

concurring in judgment); Casey, 505 U.S. at 878. The undue-burden test applies regardless of the 

impact of a regulation. 
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1. The Gestational Age Act is subject to the undue-burden test. 

 

According to the Fourteenth Circuit, Greene’s 15-week restriction is a “ban” on pre-

viability abortion that is not subject to the undue burden test. The district court incorrectly 

determined the Act’s lawfulness hinged “on a single question: whether the 15-week mark is 

before or after viability,” and the Fourteenth Circuit affirmed, citing Roe and Casey. R. at 4. But 

neither these cases nor their progeny have established the test for “bans” that the lower courts 

effectively applied. Through its distortion of this Court’s precedents, the Fourteenth Circuit 

allowed itself to bypass the undue-burden test and ignore any evidence unrelated to viability.  

In Roe v. Wade, this Court chose to limit the right to elective abortion at viability. 410 U.S. 

113, 163–64 (1973). Casey reiterated this framework when it reaffirmed “the central holding of 

Roe,” that “a state may not prohibit any woman from making the ultimate decision to terminate 

her pregnancy before viability.” 505 U.S. at 879. But this Court permitted the states to restrict 

that right so long as the restrictions did not amount to an undue burden. Id. at 878. 

When the Fourteenth Circuit considered whether the Act met its own “ban” test, it 

mischaracterized Casey as automatically invalidating any law that might “prohibit” women from 

obtaining pre-viability abortions, even if a law only moves the proscribed time period back by 

one week. This is not how Casey applied its own holding. Rather, Casey subjected every law at 

issue to the undue-burden test, even if the laws may have “banned” or “prohibited” a subset of 

women from obtaining a pre-viability abortion.1  

Moreover, in June Medical, this Court’s plurality applied the undue-burden test despite 

concluding that “thousands of Louisiana women” would have “no practical means of obtaining a 

safe, legal abortion” under the challenged law. 140 S. Ct. at 2130 (internal citations omitted). 

 
1 Women in the 24-hour waiting period; women whose spouses might interfere; minors without 

parental consent or judicial bypass. Casey, 505 U.S. at 885–87, 895, 899–900. 
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Thus, while they generally define the right to an elective abortion, Roe and Casey do not forbid 

states from enacting laws that might prohibit some pre-viability abortions.  

The right to an elective abortion, just like any other constitutional right, is not absolute. 

See, e.g., Reed v. Town of Gilbert, 576 U.S. 155, 163–64 (2015) (explaining that the right to free 

speech, like other constitutional rights, may be regulated so long as the regulation passes the 

applicable constitutional test). If the “may not prohibit” language in this Court’s precedent is 

taken as absolute, courts would be required to enjoin any state law that stands between a woman 

and a pre-viability abortion, even if the law enforced health-and-safety standards that would 

force an unsafe and unsanitary clinic to close. Accordingly, this Court has never endorsed that 

view.  

Still, lower courts like the Fourteenth Circuit have misconstrued this Court’s precedent to 

automatically invalidate laws that might prevent some women from obtaining pre-viability 

abortions. See, e.g., Isaacson, 716 F.3d at 1222–25. In their confusion, the lower courts have 

failed to subject laws like the Gestational Age Act to the undue-burden test. Only this Court can 

correct this error, because the right to an elective abortion derives only from this Court’s 

precedent, not from the Constitution. This Court should seize the opportunity to do so. 

2. Applying the undue-burden test would have yielded a different 

outcome. 

 

The erroneous failure to apply the undue-burden test stripped Greene of any opportunity to 

adequately defend the Act. As June Medical reaffirmed, the first step in the undue-burden test is 

the “threshold requirement” that a state have a “legitimate purpose . . . reasonably related to that 

goal.” 140 S. Ct. 2103, 2138 (2020) (internal citations omitted). The Greene Legislature made 

multiple findings supporting the legitimate purposes of its 15-week limitation on abortion, 

including prenatal development and ability to feel pain, integrity of the medical profession, and 
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maternal health. R. at 4. Despite these findings, the district court limited discovery to the issue of 

viability, rendering the State unable to present its own scientific evidence. Id. 

The State of Greene’s interests in protecting women’s health and unborn life are legitimate. 

See Gonzales v. Carhart, 550 U.S. 124, 157–60 (2007); Roe, 410 U.S. at 163. Further, reducing 

the time period for elective abortions to 15 weeks is reasonably and plainly related to these 

interests, because Greene’s legislature found the ability to sense stimulation like pain at just 12-

weeks’ gestation and found maternal health is progressively jeopardized as gestational age 

increases. R. at 4. Yet the district court refused to let Greene defend its law with evidence of risk 

to maternal health and fetal pain. Id. 

The State of Greene was entitled to defend its law with evidence supporting its interests, 

especially because those interests are directly related to the challenged law. If the lower courts 

had properly used the undue-burden test and allowed the State to support its legitimate interests 

with evidence, it would have satisfied the threshold inquiry with ease.  

Failing to apply the undue-burden test also improperly allowed Respondents to bypass their 

burden to prove the test’s second element: that the Act places a “substantial obstacle in the path 

of a woman seeking an abortion of a nonviable fetus.” Casey, 505 U.S. at 877. Currently, Greene 

has one abortion clinic performing abortions only up to 16-weeks’ gestation. R. at 4–5. 

Respondents introduced no evidence to explain why the Clinic’s patients could not schedule their 

abortions just one week earlier than the Clinic itself already restricts them to. 

Relatedly, the record is silent regarding any explanation for why Respondents do not 

perform abortions after 16 weeks, because the district court granted the Clinic’s motion to limit 

discovery to the issue of viability. R. at 4. Then, it “ended” its analysis of the Act on the issue of 

viability. R. at 8. The lower courts therefore allowed Respondents to evade discovery of any 
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evidence related to their own pre-viability restrictions. Not only did this permit Respondents to 

bypass their burden of proving the substantial obstacle element, but it allowed them to conceal 

any scientific, medical, and ethical evidence driving their own interests in restricting pre-viability 

abortion. This begs the question: How can the lower courts properly hinge their entire analysis of 

the State of Greene’s law on this Court’s “viability framework” when Respondents already 

refuse to offer abortions for a substantial period of time prior to viability? If the only abortion 

clinic in the State of Greene can restrict abortions to several weeks prior to viability for its own 

interests, how are Greene’s interests in protecting both developing life and maternal health 

“irrelevant?” R. at 4.  

The lower courts’ failure to reconcile existing pre-viability restrictions in the State of 

Greene with the challenged law, particularly the failure to allow discovery of evidence driving 

the interests behind those existing pre-viability restrictions, led to an improperly narrow analysis. 

This Court should hold that proper application of the undue-burden test was necessary and would 

have included analyzing evidence of the State of Greene’s legitimate interests, requiring 

discovery beyond the issue of viability. 

While the lower courts have not created a factual record adequately supporting their 

conclusions, the record still establishes the Act gives Greene’s women a reasonable opportunity 

to make their choice within the first 15 weeks of pregnancy. Further, the Act allows exceptions 

for victims of rape and incest, in addition to exceptions for necessary abortions to protect the 

health or life of the mother. R. at 3. The inclusion of these exceptions at least makes clear that 

Greene’s stated interest in protecting maternal health is legitimate. Additionally, the Clinic’s own 

pre-viability restrictions suggest the Act itself would not pose a substantial obstacle to any 

woman’s ability to obtain a pre-viability abortion in the State of Greene, much less a significant 



 15 

number of women. See June Med., 140 S. Ct. at 2138 (noting Casey’s spousal-notice 

requirement impacted a “significant number” of women). 

The lower courts’ failure to apply the undue-burden test warrants reversal. This Court 

should reverse the decision of the Fourteenth Circuit and hold that the undue-burden test applies 

in these circumstances and would yield a different outcome. 

B. This Court’s Viability Framework Must No Longer Preclude Consideration 

of Other Pertinent State Interests. 

 

Even if the Gestational Age Act would prevent some pre-viability abortions, a proper 

analysis cannot hinge solely on this Court’s “viability framework.” The lower courts’ refusal to 

analyze beyond the “viability framework” is reversible error because it forces an incorrect 

determination that viability of an unborn child is the only state interest capable of justifying 

abortion regulation.  

This Court has never purported to rule on all possible interests that would justify a 

limitation on abortion. See Box, 139 S. Ct. at 1792 (Thomas, J., concurring) (noting that Casey 

did not address eugenic abortions, but only five provisions of Pennsylvania law). When this 

Court limited the right to elective abortion at viability in Roe, it weighed only a state’s bare 

interest in unborn life—the belief that unborn life has value worthy of protection—against a 

complete prohibition on elective abortions. 410 U.S. at 163–64. When reconsidering Roe, Casey 

followed suit, balancing only a state’s interest in the protection of developing life against a 

woman’s interests in terminating her pregnancy. 505 U.S. at 870–71. Neither case claimed to 

have considered all possible state interests that might warrant limitations on abortion. 

Fetal pain is one such interest warranting limitation on abortion. When Justice Blackmun 

penned the Roe opinion, he found it “obvious” that a state’s interest protecting an embryo 

“increases progressively and dramatically as the organism’s capacity to feel pain . . . increases 



 16 

day by day.” Webster v. Reprod. Health Servs., 492 U.S. 490, 552 (1989) (Blackmun, J., joined 

by Brennen and Marshall, JJ., concurring in part) (internal citations omitted); see also id. at 569 

(Stevens, J., concurring in part) (stating that the interest in protecting a “developed fetus” from 

“physical pain or mental anguish” is “valid”). Thus, several Justices joining in Roe agree that 

fetal pain and development are important considerations in measuring a state’s interests. 

Accordingly, states can enact measures protecting unborn children from suffering the pain of 

dismemberment during a surgical abortion.2 

Even if the State of Greene’s law potentially prevents some pre-viability abortions, 

legitimate state interests other than the viability of the unborn child contribute significantly to the 

justification of the law’s restrictions on pre-viability abortions. These interests must be 

considered, because the “viability framework” has proven unworkable. 

The “viability framework” set forth in Roe is an improper foundation for analytical scrutiny 

of abortion regulations because understandings of “viability” have drastically changed since Roe. 

See 410 U.S. at 158. Medical and scientific advances have shown the concept of viability 

changes as the ability to ensure a developing child’s survival progresses. For example, babies 

born as early as 21 weeks have a chance at survival outside the womb. See, e.g., Edwards v. 

Beck, 786 F.3d 1113, 1119 (8th Cir. 2015) (discussing a baby surviving after birth at 21 weeks). 

Viability is therefore a fluid concept. A single fluid concept, measured as it was understood in 

the past, is insufficient to address the justification of new pre-viability abortion regulations.  

This Court has recognized, as the lower courts should have, other state interests justifying a 

state’s regulation of pre-viability abortion. See Gonzales, 550 U.S. at 157 (preventing societal 

 
2 “For example, a leg might be ripped off the fetus as it is pulled through the cervix and out of 

the woman. The process of evacuating the fetus piece by piece continues until it has been 

completely removed. A doctor may make 10 to 15 passes with the forceps to evacuate the fetus 

in its entirety.” Gonzales, 550 U.S. at 135–36. 
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disregard for the humanity of newborns; preserving the integrity and ethics of the medical 

profession); Casey, 505 U.S. at 899–900 (protecting minors); Roe, 410 U.S. at 154 (protecting 

maternal health). The Fourteenth Circuit’s use of Roe and Casey to conclude that no state interest 

other than viability can justify preventing a pre-viability abortion not only disregards other 

legitimate state interests this Court has recognized, but improperly casts the right to pre-viability 

abortion as absolute.  

Roe made clear that there is no right to terminate a pregnancy “at whatever time, in 

whatever way, and for whatever reason.” 410 U.S. at 153–54; see also Doe v. Bolton, 410 U.S. 

179, 189 (1973) (“[A] pregnant woman does not have an absolute constitutional right to an 

abortion on her demand.”). Indeed, the right is found only in this Court’s precedent, not the text 

of the Constitution. See Roe, 410 U.S. at 152–53 (identifying the right as an unenumerated aspect 

of privacy under the Due Process Clause); Casey, 505 U.S. at 851, 853 (finding support for the 

right in the liberty interest afforded to personal decisions). Thus, the lower courts’ treatment 

improperly gives the right to pre-viability abortion greater protection than enumerated 

constitutional rights that may be limited when a state’s interest is strong enough. See, e.g., Reed, 

576 U.S. at 163–64 (free speech); Grutter v. Bollinger, 539 U.S. 306, 326 (2003) (equal 

protection). The right to a pre-viability abortion should not be an exception to the normal rules; a 

state’s interests must be considered. 

For these reasons, the Fourteenth Circuit erred in finding no state interest strong enough to 

justify a limitation on pre-viability abortion, and in precluding consideration of the myriad of 

legitimate state interests besides viability. This Court should reverse accordingly. 
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C. Stare Decisis Need Not Constrain This Court to Its Viability Framework. 

 

Recognizing when not to follow stare decisis is equally if not more important than 

routinely falling back on it. Stare decisis allows society to presume that “bedrock principles are 

founded in the law, rather than in the proclivities of individuals.” Vasquez v. Hillery, 474 U.S. 

254, 265 (1986). This Court uses stare decisis to ensure the law will not “merely change 

erratically, but will develop in a principled and intelligible fashion.” Id. But “stare decisis is not 

an inexorable command,” and detours from its straight path have occurred for articulable 

reasons. Id. at 266; see, e.g., Lawrence v. Texas, 539 U.S. 558, 577 (2003); State Oil Co. v. 

Khan, 522 U.S. 3, 20 (1997); Agostini v. Felton, 521 U.S. 203, 235 (1997). 

When this Court interprets the Constitution, stare decisis is at its weakest. See Agostini, 

521 U.S. at 235. The only avenues to alter its interpretations are constitutional amendment and, 

most relevantly, overruling its past decisions. See id. Thus, when this Court’s constitutional 

interpretations establish a rule that becomes unworkable and outdated, as in Roe and Casey, the 

rule should be re-evaluated. See, e.g., William O. Douglas, Stare Decisis, 49 Colum. L. Rev. 

735, 736 (1949) (“A judge looking at a constitutional decision may have compulsions to revere 

past history and accept what was once written. But he remembers above all else that it is the 

Constitution which he swore to support and defend, not the gloss which his predecessors may 

have put on it.”). Here, the lower courts revered past history and accepted what was once written 

in Roe and Casey. But Roe and Casey’s progressively outdated and unworkable jurisprudence 

require correction.  

Before overturning its own precedent, this Court considers the workability of the rule it 

established; consistency with other related decisions; developments since announcing the 

decision; and reliance on the decision. Janus v. Am. Fed’n of State, Cnty., & Mun. Emps., 
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Council 31, 138 S. Ct. 2448, 2478–79 (2018). Both Roe and Casey impose the unworkable 

“viability framework” that the lower courts improperly relied on to disable the State of Greene 

from defending its abortion regulation.  

1. Medical and scientific advances require reconsideration of this 

Court’s viability framework. 

 

In Roe, this Court’s reasoning for allowing states to prohibit post-viability abortion was 

both “logical” and “biological.” 410 U.S. at 163. Certainly, the study of biology has revealed 

new information since 1973. As scientists uncover more about fetal development and fetal pain, 

and as new techniques to terminate pregnancies emerge, what is “logical” and “biological” 

changes, too. Even if this Court agrees with the Fourteenth Circuit that Roe and Casey create a 

strict “viability framework” sufficient to address the constitutionality of the Gestational Age Act, 

the time has come to update that framework. The states must be entitled to present evidence to 

support doing so, especially when related legislation they aim to pass reflects the popular will of 

their constituencies.  

The concept of viability is subject to change because the viability standard is inherently 

tied to existing medical technology when particular litigation ensues. See City of Akron v. Akron 

Ctr. for Reprod. Health, Inc., 462 U.S. 416, 458 (1983). This means courts and legislatures must 

speculate about what constitutes “viability” at any given time. See id. Moreover, “just as 

improvements in medical technology inevitably will move forward the point at which the State 

may regulate for reasons of maternal health, different technological improvements will move 

backward the point of viability at which the State may proscribe abortions.” See id. at 456–57. 

Thus, legislatures are better suited than courts to make factual judgments regarding viability. See 

id. at 458. 
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Elected officials are able to handle issues of evolving science more nimbly than this Court 

is, and they remain accountable to the electorate if they strike the wrong balance. But medical 

science has undoubtedly shown since Roe how a baby develops sensation to external stimuli, 

such as pain, much earlier than previously thought. McCorvey v. Hill, 385 F.3d 846, 852 (5th 

Cir. 2004) (Jones, J., concurring). In 1973, viability meant 28-weeks’ gestation; in 1992, viability 

meant 23–24 weeks. Casey, 505 U.S. at 860. Viability, then, draws closer to conception over 

time. Justices have observed that the “Roe framework . . . is clearly on a collision course with 

itself,” due in part to the concept of viability’s constant shifting. City of Akron, 462 U.S. at 458 

(O’Connor, J., dissenting). In Casey, this Court concluded that its precedents had “undervalue[d] 

the State’s interest in potential life.” 505 U.S. at 873. Accordingly, it gave the states greater 

ability to protect the unborn. Id.3 

A state’s interest in protecting unborn life exists “from the inception of the pregnancy,” 

Gonzales, 550 U.S. at 158. New evidence of the unborn child’s development and capacity to feel 

pain have strengthened that interest, and state legislatures have increasingly enacted pre-viability 

limitations on abortion to give effect to the new evidence. See, e.g., Ark. Code Ann. § 20-16-

2002 (2019) (findings on fetal development and fetal pain); Idaho Code § 18-503 (2011) 

(findings on fetal pain); Neb. Rev. Stat. § 28-3,104 (2015) (findings on fetal pain). At least 22 

states have determined that abortion should be prohibited at some point prior to this Court’s 

viability framework. Cf. Atkins v. Virginia, 536 U.S. 304, 315–16 (2002) (determining a 

“national consensus” of only 18 states sufficient to prohibit execution of intellectually disabled 

 
3 Circuit-court judges have also called for re-evaluation of the viability framework due to its 

restriction of states’ ability to consider evidence of developments in viability and maternal 

health. See, e.g., MKB Mgmt. Corp. v. Stenehjem, 795 F.3d 768, 773–75 (8th Cir. 2015). 
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individuals). As science progresses, the states take notice. This Court should take notice, too, and 

the viability framework should be reconsidered. 

Other relevant scientific advances have paved the way for new, brutal abortion procedures 

since Roe. For example, the dilation and evacuation (D&E) procedure currently used after 15-

weeks’ gestation was not used for second trimester abortions at the time of Roe. City of Akron, 

462 U.S. at 436; see Stenberg v. Carhart, 530 U.S. 914, 924 (2000). A D&E abortion involves 

removing a developing life from the womb with forceps, often tearing limbs from its growing 

body in the process. Gonzales, 550 U.S. at 135–36.  

This Court has never considered whether a state can limit abortions involving the 

dismemberment of a living, pain-capable unborn child. But when it upheld the partial-birth 

abortion ban in Gonzales, this Court identified numerous state interests justifying the prohibition. 

Id. at 156–60. Under the Fourteenth Circuit’s interpretation of this Court’s precedent—its rigid 

adherence to the viability framework—the State of Greene could not act on these new 

developments or support its interests. 

2. Only this Court can adjust its viability framework. 

 

State legislatures are best positioned to evaluate and weigh evidence of scientific 

advancements because they can react quickly to new developments in hearings each session. But, 

as it stands now, they must wait years for a legal issue surrounding abortion to sufficiently 

“percolat[e]” and make its way to this Court. Box, 139 S. Ct. at 1784 (Thomas, J., concurring). 

Meanwhile, courts like the Fourteenth Circuit rigidly adhere to unchanged precedent, preventing 

states from submitting new scientific evidence in support of their interests. Such a system 

requires this Court to act as “the country’s ex officio medical board.” Gonzales, 550 U.S. at 164 

(quoting Webster, 492 U.S. at 518–19 (plurality op.)). This Court should not have to fill that role, 
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and it especially should not be forced to do so on records devoid of relevant evidence, like the 

record in this case.  

For these reasons, at a minimum, this Court should readjust the viability standard in Roe 

and Casey to reflect current science. Democratically elected leaders should be enabled to 

reasonably regulate pre-viability abortion in their respective states, as the State of Greene has 

attempted to do with the Gestational Age Act. This Court should reverse the ruling of the 

Fourteenth Circuit and allow the State of Greene’s law to stand.  

II. THE FETAL REMAINS PROVISIONS ARE CONSTITUTIONALLY VALID UNDER THIS 

COURT’S PRECEDENT. 

 

The State of Greene’s fetal remains provisions (“the fetal remains provisions” / “the 

provisions”), implemented with House Bill 222, pass the heightened standard of Casey’s undue-

burden test. Therefore, they also pass the lower, more appropriate standard of rational-basis 

review.  

The provisions further Greene’s interest in protecting unborn life in compliance with this 

Court’s rule that state statutes regulating abortion cannot place an “undue burden” on a woman 

seeking an abortion. Casey, 505 U.S. at 876 (“In our view, the undue burden standard is the 

appropriate means of reconciling the State’s interest with the woman’s constitutionally protected 

liberty.”). An undue burden exists “when a state regulation has the purpose or effect” of 

preventing women from obtaining abortions. Id. at 877. Under Casey, a statute placing an undue 

burden on women seeking pre-viability abortions “cannot be considered a permissible means of 

serving its legitimate ends.” Id. The State of Greene’s provisions place no undue burden on 

women seeking pre-viability abortions; they are a permissible means of serving its legitimate 

ends.  
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To determine if a state statute imposes an undue burden on a woman’s decision to abort, 

this Court must also examine whether the regulation places a “substantial obstacle” in her path. 

Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292, 2316 (2016). This “requires that the 

courts consider the burdens a law imposes on abortion access together with the benefits those 

laws confer.” Id. at 2309 (quoting Casey, 505 U.S. at 887–98). If the benefits of an abortion 

regulation are not “sufficient to justify the burdens upon abortion access that each imposes,” then 

the law fails this Court’s undue-burden test and places “a substantial obstacle in the path of 

women seeking a pre-viability abortion.” Id. at 2300. The State of Greene’s provisions do not 

impose a burden on abortion access, nor do they interfere with a woman’s decision-making in 

that regard. 

State legislatures cannot enact regulations prohibiting a woman from making the ultimate 

decision to terminate her pregnancy, but regulations intended to promote childbirth over abortion 

are permissible. Gonzales, 550 U.S. at 146. To that end, this Court has held that states have a 

legitimate interest in protecting unborn life and maternal health from the outset of pregnancy. 

Casey, 505 U.S. at 886. Further, a woman’s interest in obtaining a pre-viability abortion and a 

state’s interests in promoting the health of pregnant women and unborn children “do not 

contradict one another.” Id. at 846. 

The fetal remains provisions furthering Greene’s legitimate interests may touch on 

abortion, but they do not interfere with or burden a woman’s right to choose to have an abortion. 

Planned Parenthood of Minn. v. Minnesota, 910 F.2d 479, 486–87 (8th Cir. 1990). But even 

when state regulations are far more directly related to abortion itself than Greene’s provisions 
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are, this Court has held they do not constitute an undue burden.4 Thus, Greene’s provisions 

permissibly promote legitimate interests in ensuring the disposal of human remains in a dignified 

manner and affirming a woman’s right to determine the disposition of her aborted fetus’ remains. 

R. at 5; Greene St. Ann. § 16-34-3-2(a). 

While affirming a woman’s right to determine the disposition of her aborted fetus’ remains, 

the provisions no not impose an undue psychological burden on women seeking abortions, 

because they apply only after an abortion has actually occurred. R. at 5. Further, women are not 

required to exercise their right to choose the disposition of the fetal remains. Id. The provisions 

operate similarly to other “informed consent” statutes this Court has found constitutional. Casey, 

505 U.S. at 887.  

Lastly, additional costs associated with compliance, if any, are unlikely to place an undue 

burden on women seeking an abortion. Even if the Clinic must recalibrate its logistics under the 

provisions, any additional costs therein are speculative, as is any interference with a woman’s 

path toward abortion. The Fourteenth Circuit’s speculations should not be decisive. 

For these reasons, this Court should reverse the Fourteenth Circuit’s ruling and hold that 

the provisions do not impose an unconstitutional undue burden on women seeking an abortion in 

the State of Greene. Therefore, this Court should also find the provisions pass rational-basis 

review. 

A. The Provisions Do Not Pose an Undue Burden on Women Seeking 

Abortions. 

 

The State of Greene’s fetal remains provisions are constitutional because they do not have 

the “purpose or effect of placing a substantial obstacle in the path of a woman seeking an 

 
4 State statutes requiring informed consent warnings, waiting periods, and detailed record 

keeping do not constitute an “undue burden.” Casey, 505 U.S. at 879–901. 
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abortion of a nonviable fetus,” and they are designed to further a legitimate state interest. 

Hellerstedt, 136 S. Ct. at 2316. This Court has acknowledged that states can pass similar 

provisions advancing “an important and legitimate interest” in “protecting the potentiality of 

human life.” Roe, 410 U.S. at 160.5  

1. The provisions further legitimate state interests in respecting the life 

of the unborn and disposing of fetal remains with dignity. 

 

Under this Court’s precedent, states have a legitimate interest in ensuring that fetal remains 

expelled during abortions or miscarriages at health care facilities are disposed of in a humane 

and dignified manner. See Box, 139 S. Ct. at 1782 (“The Seventh Circuit clearly erred in failing 

to recognize that interest as a permissible basis for Indiana’s disposition law.”). In Box, this 

Court upheld Indiana’s statute excluding fetal remains from the statutory definition of 

“pathological waste” and giving the mother the right to choose the method of disposition of her 

aborted fetus’ remains. Id. at 1781. Even though this Court did not apply the undue-burden test 

to the statute in Box, this Court acknowledged that the statute legitimately furthered Indiana’s 

interest in “the humane and dignified disposal of human remains.” Id. at 1782. Similarly, 

Greene’s provisions specifically exclude fetal remains from the definition of “pathological 

waste” and specifically give the mother the right to choose how her aborted fetus’ remains are 

disposed of. R. at 5–6; Greene St. Ann. § 16-34-3-2(a); §§ 16-41-16-4(d), 16-41-16-5. 

Statutes providing only vague, nonspecific references to the “humane” disposal of fetal 

remains do not further a state’s legitimate interest in the proper disposal of human remains. City 

 
5 Examples include using informed consent statutes to ensure a woman is educated about the 

consequences to the fetus and enacting 24-hour waiting periods for women seeking abortions. 

Casey, 505 U.S. at 885–87. Additionally, regulating the disposition of fetal remains expelled 

during a miscarriage or abortion procedure. Box, 139 S. Ct. at 1782 (citing City of Akron, 462 

U.S. at 452). 
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of Akron, 462 U.S. at 451–52. In Akron, this Court invalidated Ohio’s statute regulating the 

disposition of fetal remains because the language of the statute failed to give physicians adequate 

expectations of what constituted “humane” disposition. Id. at 451. This Court acknowledged that 

Ohio had a legitimate interest in “[precluding] the ‘mindless dumping of aborted fetuses on 

garbage piles’” and noted that the statute, if written with the constitutionally requisite specificity, 

would not pose an undue burden on abortion seekers. Id. (quoting Planned Parenthood Ass’n v. 

Fitzpatrick, 401 F. Supp. 554, 573 (E.D. Pa. 1975)).  

Greene’s provisions have little difference from the Indiana statute this Court validated in 

Box. See 139 S. Ct. at 1782. The statute in Box required abortion providers to dispose of fetal 

remains in a respectful and dignified manner and allowed mothers to determine how fetal 

remains should be disposed of. Id. This Court held that the statute served to further Indiana’s 

legitimate stated interest in preserving the dignity of fetal life. Id. Similarly, the State of Greene’s 

fetal remains provisions require abortion providers to dispose of fetal remains in a respectful and 

dignified manner while mandating that mothers are given the opportunity to choose the manner 

of disposition. R. at 5; Greene St. Ann. § 16-34-3-2(a). Under this Court’s precedent, Greene’s 

provisions legitimately further its stated purpose of expressing respect for unborn life by 

providing for the dignified disposition of embryonic and fetal tissue remains. R. at 5, 11. 

Unlike the statute in City of Akron, which failed for its vagueness, the State of Greene’s 

fetal remains provisions expressly provide how fetal remains should be disposed of with dignity. 

462 U.S. at 451–52. In City of Akron, the vagueness of the statute failed to give abortion 

providers adequate guidelines for what constituted “humane” disposition. Id. at 451. Here, the 

State of Greene’s provisions specify how fetal remains should be disposed of to serve its purpose 

of expressing “respect for the life of the unborn.” R. at 5. The provisions specifically lay forth 
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how abortion providers can comply with the statute: individual burial or cremation, assuming the 

mother has not decided otherwise. R. at 5–6.  

The only issue Respondents can properly assert with respect to the provisions’ specificity is 

that the provisions do not account for costs associated with compliance. But merely speculating 

that the Clinic would be unable to strategically incorporate the provisions into its practice does 

not justify the Fourteenth Circuit’s conclusion that the Clinic would stop providing abortions or 

increase costs, creating an undue burden.6 R. at 11. The Fourteenth Circuit’s speculation cannot 

override the State of Greene’s legitimate interests or the fact that the provisions directly advance 

those interests. 

The State of Greene has legitimate constitutional interests in the dignified, respectful 

disposal of fetal remains, and the provisions properly further those interests. Thus, this Court 

should uphold the provisions as constitutional. 

2. The provisions only regulate an issue related to abortion, not abortion 

itself. 

 

To protect the health and safety of women seeking abortions, a state has legitimate interests 

in regulating both abortion procedures and the circumstances surrounding them. See Casey, 505 

U.S. at 900–01. Accordingly, this Court has upheld laws imposing post-abortion record-keeping 

requirements on abortion providers and health care facilities. Id. Similarly to those requirements, 

the State of Greene’s fetal remains provisions only ask abortion providers to dispose of fetal 

remains in the prescribed humane and respectful manner after an abortion has been completed. 

 
6 Planned Parenthood Ass’n v. Ashcroft, 462 U.S. 476, 489 (1983) “In weighing the balance 

between protection of a woman’s health and the comparatively small additional cost of a 

pathologist’s examination, we cannot say that the Constitution requires that a State subordinate 

its interest in health to minimize to this extent the cost of abortions.” 



 28 

See R. at 5–6; Greene St. Ann. §§ 16-37-3, 16-34-3-4(a). Plainly, the provisions do not affect the 

actual abortion procedure or any of the various issues preceding the procedure.  

State regulations of post-abortion procedures and events do not place a substantial obstacle 

in the path of women seeking abortions. See Planned Parenthood of Minn., 910 F.2d at 487. In 

Planned Parenthood of Minnesota, the Eighth Circuit upheld a Minnesota law requiring abortion 

providers to dispose of fetal remains expelled at their facilities though “cremation, interment by 

burial, or in a manner directed by the commissioner of health.” Id.; Minn. Stat. § 145.1621 

(1988). The Eighth Circuit applied the rule that regulations with no significant impact on a 

woman’s exercise of her right to choose abortion may be permissible when a legitimate state 

interest exists. Planned Parenthood of Minn., 910 F.2d at 486. Finding a legitimate state interest, 

but no significant impact on the right to seek an abortion, the court held that the statute did not 

pose an undue burden. Id. 

Like in Planned Parenthood of Minnesota, the State of Greene’s fetal remains provisions 

constitutionally regulate an event related to the abortion procedure, not the abortion itself. Id. 

Thus, the provisions do not impose an undue burden on women seeking abortions; they merely 

regulate procedures after an abortion has already happened. 

Moreover, Greene’s provisions call for the humane and dignified disposal of all fetal 

remains expelled at a health care facility, including during spontaneous miscarriage or stillbirth. 

R. at 5. The provisions are therefore neither related to abortion itself nor narrowly tied to post-

abortion issues. This Court should find the State of Greene’s fetal remains provisions impose no 

undue burden, and uphold the provisions as constitutional post-abortion regulations. 
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3. The provisions do not impose an undue psychological burden. 

 

For the State of Greene’s fetal remains provisions to impose an undue psychological 

burden on women seeking abortions, the information it calls for abortion providers to supply 

must be “designed to dissuade women from having abortions.” Casey, 505 U.S. at 882. Informed 

consent statutes intended to ensure women receive “truthful and not misleading” information 

fully apprising them of the risks associated with abortion procedures are constitutional, because 

they further a state’s interest in protecting both fetal and maternal health. Id. at 882–83. While 

these interests are legitimate, a state is “not required to further a health interest” to use its 

regulatory power to reflect profound respect for unborn life. Id. at 886; Gonzales, 550 U.S. at 

157.  

Accordingly, a state can require abortion providers to inform a woman seeking an abortion 

that materials discussing the consequences to the unborn life exist, even if those consequences 

are unrelated to the woman’s health. Casey, 505 U.S. at 882. Further, a state regulation requiring 

that women are told about certain information is a reasonable measure to ensure an informed 

choice, whether or not the information changes a woman’s mind, and the regulation poses no 

substantial obstacle to obtaining an abortion. Id. at 883.  

In Casey, this Court upheld a Pennsylvania statute requiring abortion providers to offer 

information regarding “the nature of the procedure, the health risks of the abortion and of 

childbirth, and the probable gestational age of the unborn child” at least 24 hours prior to an 

abortion procedure. Id. at 882. When this Court found the statute imposed no undue 

psychological burden on women seeking abortions, this Court held that a state can use legislation 
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intended to ensure a mature, informed decision, even if it expresses a “preference for childbirth 

over abortion,” to “further its legitimate goal of protecting the life of the unborn.” Id. at 883.7  

However, a state statute places an undue psychological burden on women considering 

abortion when it requires abortion providers to describe the physical features of a fetus and use 

terms like “unborn child.” Margaret S. v. Treen, 597 F. Supp. 636, 664 (E.D. La. 1984). In 

Margaret S., the Eastern District of Louisiana struck down a Louisiana statute requiring abortion 

providers to describe fetal anatomy and use the term “unborn child” to describe the fetus. Id. at 

664–65. Specifically, the court held that “the provision requiring a discussion of the viability of a 

fetus which a woman intends to abort exceeds the constitutionally permissible limits of state 

involvement in the informed consent process.” Id. at 664. Thus, the provision imposed an undue 

psychological burden on women seeking abortions, and was unconstitutional. Id. 

The State of Greene’s fetal remains provisions operate similarly to other informed consent 

statutes this Court has deemed constitutional. The provision requiring women seeking abortions 

to know that they can exercise their power to make the ultimate determination regarding the 

disposition of fetal remains neither furnishes women with untruthful or misleading information 

nor imposes an undue psychological burden. Casey, 505 U.S. at 882–83. Like in Casey, the 

provision furthers the State of Greene’s legitimate goal in ensuring women are fully informed 

about the disposition of fetal remains.  

Unlike in Margaret S., the State of Greene’s fetal remains provisions do not require any 

descriptions of fetal anatomy or any references to the fetus as a “child.” See 597 F. Supp. at 664. 

 
7 See also Planned Parenthood of Cent. Mo. v. Danforth, 428 U.S. 52, 67 (1976) (“The decision 

to abort, indeed, is an important, and often a stressful one, and it is desirable and imperative that 

it be made with full knowledge of its nature and consequences. The woman is the one primarily 

concerned, and her awareness of the decision and its significance may be assured, 

constitutionally, by the State to the extent of requiring her prior written consent.”). 
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Greene’s provisions do not require an abortion provider to furnish a woman seeking an abortion 

with any information about fetal anatomy or effects of the procedure on a fetus; they merely 

require abortion providers to inform women of their right to determine the ultimate disposition of 

fetal remains. R. at 5. The State of Greene’s fetal remains provisions are thus a constitutional 

exercise of its power to regulate the disposition of fetal remains without imposing any undue 

psychological burden on women seeking abortions. The provisions further the State of Greene’s 

interest in expressing respect for the unborn without attempting to shame or dissuade women by 

forcing abortion providers to use words like “unborn child.” Thus, the provisions do not pose an 

undue psychological burden on women seeking abortions, and this Court should uphold them. 

4. Any associated costs are speculative, not decisive, and do not pose an 

undue burden. 

 

State laws requiring abortion providers and health care facilities to engage in an “expensive 

burial process” akin to human funerals for fetal remains fail the undue burden test because they 

place a substantial obstacle in the way of women seeking abortions. Fitzpatrick, 401 F. Supp. at 

573. In Fitzpatrick, the Eastern District of Pennsylvania upheld a statute requiring local health 

departments to “make regulations to provide for the humane disposition of dead fetuses.” Id. at 

572. Like the Fourteenth Circuit reasoned here, the challengers of that statute believed it would 

present undue financial expense and require treatment of fetuses as if they were human, which 

would pose an undue burden on women seeking abortions. Id. But the Eastern District of 

Pennsylvania held that no such concerns were present with the statute at issue. Id. at 573. 

Similarly, the State of Greene’s fetal remains provisions do not pose a realized or substantial cost 

that would amount to undue burden. 

When a fetal remains statute necessitates new expenses on abortion providers to comply 

with the law, those statutes do not cause an undue burden unless the new expenses are 
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substantial. See Planned Parenthood of Minn., 910 F.2d at 487. Even when a fetal remains 

statute causes abortion providers to increase service costs, minimal increases cannot be said to 

constitute an undue burden on women seeking abortions. See Planned Parenthood Ass’n v. 

Ashcroft, 462 U.S. 476, 489–90 (1983). In Ashcroft, this Court held that a state statute requiring 

abortion providers to perform pathology tests on aborted fetal tissue was constitutional, even 

when it increased costs by $19.40 per procedure to the women receiving the abortions. Id. at 490. 

Like in Fitzpatrick, the State of Greene’s fetal remains provisions do not require abortion 

providers to organize an “expensive burial process” for fetal remains. Rather, they merely 

require disposal in a dignified and respectful manner, whether by cremation or interment. R. at 

5–6. Further, Respondents have presented no actual evidence by which the Fourteenth Circuit 

could have concluded beyond speculation how much costs would increase, or if they would 

actually increase at all.  

Even if the State of Greene’s fetal remains provisions would cause abortion providers to 

incur certain new costs, those costs would have to be excessive to create undue burden; minimal 

costs passed on to women seeking abortions cannot be said to constitute an undue burden. See 

Ashcroft, 462 U.S. at 489–90. Abortion providers and health care facilities in the State of Greene 

may have to incur some costs associated with compliance, but the costs are likely to be minimal 

and therefore unlikely to impose substantial burdens on abortion providers or on women seeking 

abortions. This Court should not let the Fourteenth Circuit’s speculation as to cost be a decisive 

factor when considering the constitutionality of the provisions. 

B. The Fetal Remains Provisions Survive Rational-Basis Review. 

 

The State of Greene’s fetal remains provisions pass the heightened standard of undue-

burden analysis, but the rational-basis test is more appropriate. Under the appropriate rational-
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basis review, the provisions easily satisfy due process. See Box, 139 S. Ct. at 1782 (recognizing 

rational basis review, imposes “the burden is on the one attacking the legislative arrangement to 

negative every conceivable basis which might support it”) (internal citation omitted)).  

This case was brought as a challenge to due process, and review of a due process challenge 

is “highly deferential” to the point where government action “must be ‘utterly lacking in rational 

justification.’” Brown v. City of Michigan City, 462 F.3d at 733 (quoting Turner, 207 F.3d at 

426). “Under rational-basis review, the plaintiff almost invariably loses.” Susannah W. Pollvogt, 

Unconstitutional Animus, 81 Fordham L. Rev. 887, 889 (2012). 

The Fourteenth Circuit’s majority erroneously concludes that the fetal remains provisions 

are not rationally related to a legitimate government interest because women are still allowed to 

take fetal remains home from the abortion clinic if they choose. R. at 12. But the State of 

Greene’s fetal remains provisions, aimed at abortion providers and health care facilities, are fully 

capable of being rationally related to its legitimate interests without encroaching on the privacy 

of the home. R. at 5. 

Moreover, “the Constitution does not require [Greene] to draw the perfect line nor even to 

draw a line superior to some other line it might have drawn. It requires only that the line actually 

drawn be a rational line.” Armour v. City of Indianapolis, 566 U.S. 673, 685 (2012). The State of 

Greene clearly stated its interests in dignifying and respecting unborn life, and regulating the 

disposition of fetal remains unquestionably relates to those interests, even if the line is not 

perfect. 

While the Fourteenth Circuit tries to distinguish the Eighth Circuit’s decision in Planned 

Parenthood of Minnesota, the “dignified and humane disposal of the remains of unborn children” 

is the same asserted interest in both cases. R. at 20; Planned Parenthood of Minn., 910 F.2d at 
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486–87. Both laws dictate two methods of disposal typical for humans, but not typical for 

medical waste. No matter what light is cast on the interest, it remains the same, and is sufficient 

to justify Greene’s fetal remains provisions. The State of Greene’s fetal remains provisions are 

rationally related to a legitimate interest, well within its police power. See Box, 139 S. Ct. at 

1782.  

“The traditional police power of the States is defined as the authority to provide for the 

public health, safety, and morals.” Tagami v. City of Chicago, 875 F.3d 375, 379 (7th Cir. 2017) 

(quoting Barnes v. Glen Theatre, 501 U.S. 560, 568–69 (1991)). The lawmakers who passed 

Greene’s fetal remains provisions promised to protect the life of the unborn if elected, and that is 

exactly what they have done. Id. But just because they promised to protect the life of the unborn 

does not mean they are functionally giving the unborn the same legal rights as humans; the State 

of Greene knows the unborn are not equivalent to humans, which is exactly why it had to enact 

legislation on the unborn’s behalf.  

States can recognize the dignity and humanity of the unborn without treating them as equal 

to humans. A supermajority of the United States has already done exactly that through fetal 

homicide laws, the constitutionality of which has never been doubted. See Coleman v. DeWitt, 

282 F.3d 908, 912–13 (6th Cir. 2002) (rejecting a manslaughter defendant’s argument that 

Ohio’s fetal homicide statute was unconstitutional as applied to unborn children pre-viability). 

“Homicide” is “[t]he killing of one person by another,” so the term “fetal homicide” itself 

presumes that the unborn child is a person for the purposes of those statutes. Homicide, Black’s 

Law Dictionary (9th ed. 2009). Therefore, the fact that the unborn are not persons under the 

Fourteenth Amendment does not prohibit the State of Greene from recognizing their inherent 

dignity and humanity through legislation directly related to that end. 
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The citizens of Greene, through their elected leaders, have proclaimed that unborn lives 

should be treated better than medical waste. The leaders in the State of Greene have enacted laws 

reflecting the will of their constituency, and given that these laws hold up even to heightened 

scrutiny, this Court should respect that and conclude they pass rational-basis review. R. at 3. 

CONCLUSION 

Since this Court decided Roe v. Wade in 1973, unworkable precedent has intruded upon 

states’ rights to preserve and protect fetal life and women’s health. The time has come for this 

Court to readjust its viability framework to reflect today’s scientific knowledge, and only this 

Court can do so.  

Furthermore, this Court’s decision in Casey has led to near-constant attacks of regulations 

attempting to show respect for human life, including the unborn. This Court should “get out of 

this area,” where it should neither want nor need to be, and where it does “neither [itself] nor the 

country any good by remaining.” Casey, 505 U.S. at 1002 (Scalia, J., concurring in part and 

dissenting in part).  

For these reasons, Petitioners respectfully request that this Court uphold the State of 

Greene’s statutes preserving and dignifying human life, including the unborn. The decisions of 

the lower courts should be reversed. Alternatively, at the very least, the decisions should be 

remanded with this Court’s adjustment of the viability framework in a manner consistent with 

the progress mankind has made in unraveling the mystical beginnings of life. 

Respectfully submitted, 
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