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QUESTIONS PRESENTED 

 

I. Under the Fourteenth Amendment to the United States Constitution, does a state have the 

authority to pass a Gestational Age Act that restricts a woman’s time frame to get an 

abortion when there is a right to privacy clause recognized in precedent cases that prevents 

the adoption of an abortion ban before viability? 

II. Does a statute requiring abortion-seeking women to determine how fetal remains are 

disposed and mandating healthcare facilities to dispose of fetal remains in the same manner 

as a human body create an undue burden on a woman’s decision to have an abortion? 
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OPINIONS BELOW 

The memorandum opinion of the United States District Court for the Northern District of 

Greene is unpublished. Sternberger v. Lawson, 2020 WL 56789 (N.D. Greene 2020). The 

opinion and the concurring and dissenting statement of the Fourteenth Circuit Court of Appeals 

is unreported and set out in the record. R. at 2-21. 

CONSTITUTIONAL PROVISIONS INVOLVED 

Section One of the Fourteenth Amendment to the United States Constitution states the 

following:  

All persons born or naturalized in the United States, and subject to the jurisdiction 

thereof, are citizens of the United States and of the state wherein they reside. No state 

shall make or enforce any law which shall abridge the privileges or immunities of 

citizens of the United States; nor shall any state deprive any person of life, liberty, or 

property, without due process of law; nor deny to any person within its jurisdiction 

the equal protection of the laws.  

 

U.S. Const. amend. XIV, § 1. 

STATEMENT OF THE CASE 

I. STATEMENT OF THE FACTS 

Background. Each year there are approximately 25,000 abortions and 1,000 miscarriages 

(or stillbirths) in the State of Greene most of which occur from fertilization until the fetus is eight 

to ten weeks. R. at 3. Greene Women’s Health Clinic, LLC (“the Clinic”) is the only licensed 

healthcare facility that offers abortions in the entire State of Greene and is one of the parties 

greatly affected by the State’s recently proposed legislation. R. at 4. Following the election and 

appointment of a more conservative General Assembly and State Governor, the State of Greene’s 

General Assembly enacted two regressive and somewhat unsettling House Bills as part of a 

political agenda to cater to its campaign platform stressing an anti-choice stance. R. at 3. The 
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State of Greene advances its new bills will protect the life, liberty, and happiness of all its (born 

or unborn) citizens while simultaneously limiting those same rights of some of its female 

citizens. Id. 

The Gestational Age Act. The General Assembly’s most recent official approach to launch 

its platform to restrict previously lawful abortions has been to enact House Bill 411, entitled the 

“Gestational Age Act” (the “Act”). R. at 3. The Act now mandates that a physician first 

determine and document a fetus’s probable gestational age before performing an abortion and 

expressly prohibits the physician from performing, inducing or attempting to perform an abortion 

if the fetus is determined to be greater than fifteen weeks. R. at 3. The State provides four mere 

exceptions in the Act and only allows a physician to perform abortions in the following 

circumstances: medical emergencies, severe fetal abnormalities, a physician determines an 

abortion is necessary to protect the mother’s health or life, and when the pregnancy resulted from 

rape or incest. Id. The State of Greene holds that abortions performed after 15 weeks are a 

barbaric practice, dangerous for the maternal patient, and demeaning to the medical profession. 

R. at 4. The State also believes that some sensory stimulation occur at 12 weeks and that abortion 

carries risks to maternal health that increase with gestational age, although there is no expressly 

stated evidence in the record to base its contentions. R. at 7. Additionally, the State failed to 

identify medical evidence that shows that a fetus would be viable at 15 weeks, while the Clinic 

was able to submit evidence confirming that viability is medically impossible at 15 weeks. R. at 

4. 

The Fetal Disposal Requirements. In 2020, the State of Greene also adopted House Bill 

222. R. at 5. This bill is a statute regulating the disposition of embryonic and fetal tissue resulting 

from the termination of a pregnancy whether from abortion, still birth, or miscarriage. Id. The 
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law states that a woman must be afforded the “right to determine the final disposition of the 

aborted fetus. Id. Therefore, the healthcare facility where an abortion is performed is required to 

inform the mother that she had the ultimate right to determine how the remains shall be disposed. 

Id. The woman may elect to dispose of the remains herself or, more commonly, chose to have the 

facility dispose of the remains and after making that determination she need to have no further 

involvement in the disposal. Id.  

Prior to House Bill 222, abortion facilities could dispose of the fetus through incineration 

along with other surgical byproducts. In this incineration process, multiple fetuses could be 

incinerated simultaneously which fell into the categorization of cremation under the prior act 

Greene St. Ann. § 35-2-1(a). Id. The previous state law classified an aborted fetus as 

pathological waste. Id. The definition of pathological and infectious waste is defined in the State 

of Greene statute as “(1) tissue; (2) organs; (3) body parts; and (4) blood or body fluids in liquid 

or semiliquid form; that are removed during surgery, biopsy, or autopsy.” Greene St. Ann. § 16-

41-16-5.  

The new House Bill 222 legislative’s history shows that the bill’s intent is to promote the 

“legitimate interest in “medical ethics” and “regulating the medical profession by ensuring that 

abortion providers, like other health care facilities, dispose of fetal remains in a method 

demonstrating respect for the life of the unborn.” R. at 5. This bill then regulates not only that 

women must have the decision on how the fetus is disposed, but also how the facility must 

follow through with that disposal if the woman choses the facility to handle the disposal. Id. 

House Bill 222 also requires that the facility must be able to provide for the disposition of the 

fetal remains in which ever manner the woman chooses and must be equipped to do so according 

to the regulations set out in the bill. Id. These requirements include burial transport for an 
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aborted fetus which must be carried out in the same manner as a transport for a dead human 

body. R. at 5–6. Therefore, for each aborted fetus, the healthcare facility would have to arrange 

burial transport for each fetus just as it would have to for each body. R. at 6. No longer may 

healthcare facilities incinerate aborted fetuses with other surgical byproducts or incinerate 

multiple at one time. Id. Each fetus disposal is now required under House Bill 222 to be either 

buried or cremated individually. Id. 

II. NATURE OF THE CASE 

The District Court. On behalf of themselves, their clients, and the doctors and patients 

performing and seeking abortions in its facility, the Plaintiffs, Elon Sternberger, M.D. and 

Greene Women’s Health Clinic, LLC (“the Clinic”), sought a declaratory judgment against the 

Defendants, Floyd Lawson and the State of Greene, as well as both preliminary and permanent 

injunctions to prevent enforcement of statutory provisions prohibiting abortions before viability 

and the disposition of fetal remains. R. at 1–2, 4. Plaintiffs argued that the statutes violate the 

Due Process Clause of the Fourteenth Amendment to the United States Constitution. R. at 2. 

Defendants asserted that they had state interests in passing the statutes, which the district court 

rejected based on This Court’s viability framework and after evaluating the undue burdens 

caused by the new legislations. R. at 4. The United States District Court for the Northern District 

of Greene granted summary judgment on both issues for the Clinic and entered a permanent 

injunction against the enforcement of the pre-viability abortion ban and the fetal disposition 

statute. R. at 5–6.  

The Court of Appeals. Defendants Floyd Lawson and the State of Greene appealed the 

district court’s denial of their motion for summary judgment and grant of summary judgment for 

Plaintiffs. R. at 2. The United States Court of Appeals for the Fourteenth Circuit affirmed the 
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district court’s denial of Defendant’s motion for summary judgment, grant of Plaintiff’s motion 

for summary judgment, and entry of permanent injunction in favor of Plaintiff’s enjoining 

enforcement of the pre-viability abortion ban and the fetal remains statute. R. at 1–2. 

This Court granted writ of certiorari to the United States Court of Appeals for the 

Fourteenth Circuit for the two issues. R. at 21. 

SUMMARY OF THE ARGUMENT 

This Court should affirm the Fourteenth Circuit’s holding that the Greene abortion ban 

prior to viability and the disposition of fetal remains statute violate the Due Process Clause of the 

United States Constitution.  

Since its adoption, the United States Constitution has continued to develop and provide 

additional protections to the American people expanding on the expressly stated rights listed 

within its text. The idea of fundamental rights has emerged in cases ever since the early 1900s 

and the landmark case of Roe v. Wade continued expanding this liberty by including within its 

right to privacy provision a fundamental right for women to choose an abortion. This liberty, 

derived from the Fourteenth Amendment, provides a guarantee to American women that the 

government will not interfere with their fundamental right to elect to terminate their pregnancy 

within the limits of viability and prevents the states from imposing undue burdens on their rights.  

Although the Court has partially modified its Roe holding in some of its later cases, it has 

managed to maintain the integrity of this right to privacy protection to the extent that a state 

cannot outright prohibit abortions before the viability period. Yet the State of Greene has 

infringed this right in passing a Gestational Age Act that bans abortions after a woman is 14 

weeks and 6 days pregnant while failing to provide proof that viability is medically possible at 

15 weeks. The State is unable to refute the Clinic’s evidence that viability is medically 
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impossible at that time and therefore there is no justification for the ban. The State alleges that 

the Act is merely a regulation to limit a woman’s timeframe to decide to have an abortion and 

that they have a right to protect an unborn life at the outset of a pregnancy. They further argue 

that the Court must weigh the state’s interests in protecting an unborn life before viability against 

the burden created on a woman’s right to elective abortion. However, the Act creates an undue 

burden that directly invades the rights of women to elect to end their pregnancy before viability 

and is a violation of the Fourteenth Amendment. 

The doctrine of stare decisis urges the Court to remain unwavering in its interpretation of 

the Roe and Casey holdings to avoid judicial uncertainty and because there are no proper 

justifications to hold otherwise. This Court has been clear throughout the years that Roe and 

Casey grant women a fundamental right to choose an abortion before viability and there is no 

reason to deviate from the long-established precedent that has been recognized and accepted in 

the last five decades. 

A regulation on fetal remains disposition would create an undue burden on women’s access 

to abortions in the State of Greene. This Court has long held that the undue burden standard is 

the correct standard to analyze whether a law infringes on the right to abortion. Applying the 

undue burden lens to a statute requires courts to determine whether there is a purpose of effect to 

create a substantial obstacle in abortion access. This is then looked at coupled with any medical 

or health benefits provided by the law at issue. While the State of Greene urges the Court to 

apply the rational-basis test here, the long case history from this Court, including Whole 

Woman’s Health v. Hellerstedt, consistently affirms that the rational-basis test is not the correct 

standard to apply in analyzing abortion rights. The court of appeals noted however, that even 

under the rational-basis test, the Clinic has met its burden in proving that there is no legitimate 
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interest in requiring fetal remains to be disposed of in the same manner as a person. The State of 

Greene has failed to show any legal basis to uphold its purpose of respecting the dignity of the 

unborn as a legitimate state interest. It lists no maternal health reasons or public health and safety 

reasons as its articulated purpose for House Bill 222.  

Because the undue burden test is the correct test to apply, the Court then must look to the 

substantial obstacles as a result of House Bill 222 and the possible benefits. The Clinic noted that 

requiring healthcare facilities to dispose of fetal remains in the same way a disposing of a human 

body would result in an increase in logistical complications and cost. Lack of resources may 

result in the Clinic being unable to provide abortions for the women of the State of Greene. As 

the only abortion provider in the state, any restriction on their ability to provide abortion care 

would negatively impact abortion access of the entire state. If the Clinic is forced to shut down, 

not only is this a substantial obstacle for women’s access to abortion it effectively eliminates 

abortion resources in the State of Greene. Further, there is no medical benefit conveyed to 

women through this regulation. The disposal of fetal remains happens when there is no longer a 

pregnancy and has no positive medical benefit to a woman or unborn fetus. In fact the court of 

appeals noted that it could have a negative psychological effect on women. 

The Court’s strong history of heightened analysis for abortion cases urges the Court apply 

the undue burden standard where any law can create a substantial obstacle to a woman’s 

constitutional right to abortion care. This standard maintains the historical integrity of protecting 

abortion access while still considering the possible benefits of a regulation. House Bill 222 offers 

no benefit to the women of the State of Greene and has the negative affect of placing an undue 

burden on the access to abortion. 
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ARGUMENT AND AUTHORITIES 

Standard of Review. The standard of review for a claim of constitutionality is reviewed de 

novo. Planned Parenthood of Idaho, Inc. v. Wasden, 376 F.3d 908, 920 (9th Cir. 2004). A court 

reviews a district court’s decision to grant a permanent injunction with an abuse of discretion. W. 

Ala. Women's Ctr. v. Williamson, 900 F.3d 1310, 1315 (11th Cir. 2018). Because this is a review 

of the underlying law and what should be applied, the standard of review in this appeal is a de 

novo review of the law. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). The Court of 

Appeals reviewed the District Court’s granting of summary judgment de novo. R. at 6. This 

Court should review the Court of Appeals decision de novo because this case is a matter 

involving the constitutionality of a state statute. 

I. THE STATE OF GREENE’S BAN ON ABORTION BEFORE VIABILITY VIOLATES THE RIGHT 

TO PRIVACY GRANTED BY THE FOURTEENTH AMENDMENT. 

 

The Court should affirm the Fourteenth Circuit’s decision that the Greene Gestational Age 

Act violates the Due Process Clause of the United States Constitution because it infringes on a 

woman’s right to privacy. 

A. This Court’s Accepted Ruling in Roe v. Wade Has Granted Women the 

Fundamental Right to Elect to Have an Abortion Before Viability. 

 

The United States Constitution does not explicitly mention any right of privacy in its text. 

In a line of decisions, however, going back perhaps as far as Union Pacific Railway Co. v. 

Botsford, 141 U.S. 250, 251 (1891), the Court has recognized that a right of personal privacy, or 

a guarantee of certain areas or zones of privacy, does exist under the Constitution. Roe v. Wade, 

410 U.S. 113, 152 (1973). The Constitution declares that no State shall “deprive any person of 

life, liberty, or property, without due process of law.” The controlling word in the cases before us 

is “liberty.” Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 846–47 (1992). The concept 
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of liberty includes a freedom of all substantial arbitrary impositions and purposeless restraints by 

the government, which also recognize that certain interests require particularly careful scrutiny 

of the state needs asserted to justify their abridgment. Poe v. Ullman, 367 U.S. 497, 543 (1961). 

The Constitution implicitly promises the American citizens that there is a realm of personal 

liberty which the government may not enter—for example, in Loving v. Virginia, the Court held 

that although marriage is not mentioned anywhere in the Bill of Rights and interracial marriage 

was illegal in most States in the 19th century, marriage is an aspect of liberty protected against 

state interference by the substantive component of the Due Process Clause. 388 U.S. 1, 12 

(1967). The Constitution continues to place limits on a state’s right to interfere with a person’s 

most basic decisions about family and parenthood. Casey, 505 U.S. at 849. Some of these rights 

include constitutional protection to personal decisions relating to marriage, procreation, 

contraception, family relationships, and child rearing and education. Carey v. Population Servs. 

Int’l, 431 U.S. 678, 685 (1977). Therefore, there are some fundamental rights that must be 

protected from the government even though they are not explicitly stated in the Constitution.  

Similarly, the Constitutional protection of a woman’s decision to terminate her pregnancy 

derives from the Due Process Clause of the Fourteenth Amendment. Casey, 505 U.S. at 846–47. 

The Roe Court determined that this right of privacy, whether it be founded in the Fourteenth 

Amendment’s concept of personal liberty and restrictions upon state action or in the Ninth 

Amendment’s reservation of rights to the people, was broad enough to encompass a woman’s 

decision whether or not to terminate her pregnancy. 410 U.S. at 153. The essential holding of 

Roe, which was reaffirmed by Casey states that: 

1. A woman has the right to choose to have an abortion before her fetus is viable and to 

obtain an abortion without undue interference from a state; 
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2. A state has the power to restrict abortions after fetal viability, if the state law imposing 

such a restriction contains exceptions for pregnancies which endanger a woman’s life 

or health; and  

3. A state has legitimate interests from the outset of a pregnancy in protecting the health 

of the pregnant woman and the life of the fetus that may become a child. 

505 U.S. at 843. 

The reasoning behind the right to privacy relates to a woman’s liberty because it involves 

personal decisions concerning not only the meaning of procreation but also human responsibility 

and respect for it. Id. at 853. The right of personal privacy includes the abortion decision, but as 

the Roe Court points out, this abortion right is not unqualified and must be considered against 

important state interests in regulation. 410 U.S. at 154.  

Roe established that if a State is interested in protecting fetal life after viability, it may go 

as far as to proscribe abortion during that period except when it is necessary to preserve the life 

or health of the mother. Id. at 183. However, before viability, the State’s interests are not strong 

enough to support a prohibition of abortion or the imposition of a substantial obstacle to the 

woman’s effective right to elect the procedure. Gonzales v. Carhart, 550 U.S. 124, 145 (2007). 

The Court has also held that regulations which do no more than create a structural mechanism by 

which the State, or the parent or guardian of a minor, may express profound respect for the life of 

the unborn are permitted, if they are not a substantial obstacle to the woman’s exercise of the 

right to choose an abortion.” Casey, 505 U.S. at 877. Additionally, the fact that a law which 

serves a valid purpose, one not designed to strike at the right itself, has the incidental effect of 

making it more difficult or more expensive to procure an abortion cannot be enough to invalidate 

it.” Id. at 874. 
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B. The Gestational Age Act Infringes on a Woman’s Fundamental Right to 

Privacy, and the State’s Interests Cannot Be Considered Before Viability. 

 

The Gestational Age Act falls under the scope of protection covered under the Due Process 

Clause of the Fourteenth Amendment and the State of Greene has no right to interfere with a 

woman’s decision regarding her pregnancy before viability. It is the fundamental right of a 

woman to choose an abortion and the Constitution grants her the right to obtain one without 

undue interference from the State. Casey, 505 U.S. at 846. Even though the Court has recognized 

that women have this fundamental right, it has also conceded that a state’s interest in protecting 

life of an unborn child must be considered after the viability period. Id. at 869. Once a fetus has 

reached the viability period, a state’s interest may be so great as to justify the prohibition of 

abortions. Roe, 410 U.S. at 164–65. 

The alleged purpose of the Gestational Age Act is to regulate the time frame for a legal 

abortion in the State of Greene by prohibiting abortions after a fetus’s gestational age is greater 

than 15 weeks. However, in imposing this statute, the State is interfering with at least some 

women’s right to choose to have an abortion by at least one week. The Clinic is the only licensed 

abortion clinic in the State of Greene and does not perform any abortions after 16 weeks. The 

record reveals that there is at least one woman a week that seeks to have an abortion at the Clinic 

after the fetus has reached the gestational age of 14 weeks and 6 days and if the Act is enacted, 

they will be stripped away of this fundamental liberty. The Act would likely force those women 

to carry out their pregnancy to term against their will or leave the State to get an abortion. R. at 

8. However, the main contention against the enactment of the Act is the Clinic’s offered 

evidence that reveals that viability is medically impossible at 15 weeks. Based on such evidence, 

the Act infringes on the pre-viability period of protection granted to a woman considering an 

abortion and the statute serves as an abortion ban. In recognizing that the abortion ban infringes 
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on the period before viability, the State’s interests are irrelevant because the Act violates the 

fundamental right granted by the Due Process Clause. 

The Gestational Age Act imposes an undue burden the women in the State of Greene by 

restricting a physician from performing an abortion after fifteen weeks. The Act is not the 

“regulatory” statute that the State attempts to argue—rather it is a direct infringement of a 

woman’s right to choose to have an abortion. The Casey Court determined that a statute which, 

while furthering the interest in potential life or some other valid state interest, has the effect of 

placing a substantial obstacle in the path of a woman’s choice cannot be considered a permissible 

means of serving its legitimate ends. 505 U.S. at 878. 

Here, the State of Greene is placing an undue burden on a woman through the Act because 

the statute will not just “limit the time frame” as it claims but will be preventing at least one 

woman on a weekly basis from electing to have an abortion in the State. The burden on these 

women is apparent—the Clinic is the only licensed abortion facility in the whole State of Greene, 

and it would no longer be performing any abortion procedures following the passage of the Act, 

leaving the women with no alternative healthcare facility that performs abortion procedures. The 

statute would probably create an even more significant burden on women with a lower 

economical background who cannot afford to leave the State to get an abortion outside of 

Greene, forcing her to unwillingly carry out the pregnancy. It also creates a great burden to a 

woman who cannot afford to go through a pregnancy and raise a child, and it might lead to 

dangerous unauthorized abortion procedures or the abandonment of a child once born. The State 

too fails to provide a legitimate reason for limiting the time frame for a woman to exercise her 

fundamental right and for the “regulation’s” encroachment with the constitutionally protected 

viability period. Further, the State has conceded that the Act bans abortions for some women 
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prior to viability. R. at 4. Unfortunately, the adoption of the Act would not accomplish its 

intended purpose to regulate abortions in the State by reducing the time frame by a week. 

Instead, the Gestational Age Act would create an undue burden to the women that the 

Constitution seeks to protect by banning abortions before viability and therefore directly violates 

the Fourteenth Amendment. 

Although a State cannot prohibit any woman from making the ultimate decision to 

terminate her pregnancy before viability, the Court has recognized that the states have legitimate 

interests from the outset of pregnancy in both the mother and fetus’s life. Casey, 505 U.S. at 869. 

Such interests allow a state to regulate abortion in a manner that does not impose an undue 

burden on a woman’s fundamental right. Id. at 874. For example, in Gonzales, the Court 

determined that the Partial-Birth Abortion Ban Act was not unconstitutional even though it 

prohibited certain methods of abortions because it was in line with the state’s interest to prevent 

inhumane abortion procedures. 550 U.S. at 158. The Act also did not place an undue burden on a 

woman’s liberty because it still offered alternative abortion options. Id. at 164. Other accepted 

regulations may include procedures or requirements that ensure that a woman is well-informed 

about her choice, such as counseling or a 24-hour wait period as long as they do not infringe on 

their fundamental right and impose undue burden on a woman’s choice. Casey, 505 U.S. at 882–

83. The State of Greene’s rationale in adopting the Act is that the dilation and evacuation 

procedures after 15 weeks are a “barbaric practice, dangerous for the maternal patient and 

demeaning to the medical profession.” R. at 4. The State claims that it has compelling state 

interests in protecting women’s health—particularly that abortion carries risks to maternal health 

that increase with gestational age but fails to provide any concrete evidence to support this claim. 

The State’s rationale behind the Act is also undermined because the Clinic does not perform any 
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abortion procedures past 16 weeks. Even if the Court accepts the State’s assertion that there are 

risks to the mother’s health due to the gestational age of the fetus, the Act could only eliminate 

the alleged risk of a prolonged abortion by a week and a day. A week is not likely to have a 

significant impact on the current abortion practice in Greene that would justify enacting the 

Act—it is unconstitutional only to accommodate the State’s interests at the expense of imposing 

undue burden to the women wishing to proceed with an abortion before their viability period 

begins.  

C. There Are No Justifications to Overrule the Long-Established Precedents 

from Roe and Casey. 

 

Casey correctly observed that this Court has an obligation to follow precedent because 

overruling an important landmark case such as Roe’s central holding would not only reach an 

unjustifiable result under principles of stare decisis but would seriously weaken the Court’s 

capacity to exercise the judicial power and to function as the Supreme Court of a nation 

dedicated to the rule of law. 505 U.S. at 865. The Court there emphasized that the Court’s 

legitimacy depends on making legally principled decisions under circumstances in which their 

principled character is sufficiently plausible to be accepted by the Nation. Id. at 866. The Court 

then proceeded to evaluate prudential and pragmatic considerations to determine whether to 

affirm or overrule a prior ruling, including the following:  

(1) whether the rule is unworkable; 

(2) whether the rule is subject to a kind of reliance that would be a special hardship if it 

was overruled and add inequity to the cost of repudiation; 

(3) whether the law has since developed to the extent that it left the old rule a doctrinal 

anachronism discounted by society; and  
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(4) whether the facts have changed so much as to render its central holding somehow 

irrelevant or unjustifiable in dealing with the issue it addressed. 

Casey, 505 U.S. at 854–55.  

The Casey Court used the test above to analyze whether the Roe holding needed to be 

affirmed or overruled. The workability analysis of the Roe holding showed that it was not 

unworkable as it is just a simple limitation beyond which a state law is unenforceable. Id. at 856. 

This continues to be the case almost thirty years later—the Roe doctrine is still good law, with 

the new Casey viability standard being one of the only significant changes. The change did not 

make the rule any less enforceable and Roe is still good law that can be used by the judiciary. 

The Court’s second inquiry as to the reliance consideration involved the possible argument that 

abortion is often chosen as an unplanned response to the consequence of an unplanned behavior 

and that the Roe holding may not induce reliance, yet the Court refused to overrule the Roe 

holding solely on that basis. Casey, 505 U.S. at 855–56. Since the Casey case was decided, there 

has been an increase in reliance with the holding—society has evolved, with its members 

becoming more open-minded and there has been an increase in the number of women who have 

entered the professional world. It can be argued that there is some reliance, to an extent, where a 

woman can resort to Roe’s recognition of the liberty to decide to get an abortion as an 

alternative. Whether or not this argument is persuasive, it only helps support the assertion that 

the Roe and Casey holdings must remain in effect.  

In its next analysis, the Court found that the subsequent constitutional developments after 

Roe have not been disturbed or threatened to be diminish the scope of the recognized protection 

of the liberty to decide whether or not to bear a child. Casey, 505 U.S. at 857. The liberty granted 

by the Fourteenth Amendment is stable and is continuously recognized even now. Id. Although 
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there are some states that are trying to diminish this fundamental right to privacy, the Court has 

yet to overrule the Roe holding, although the upcoming Dobbs case is looming around and this 

Court will be hearing the case shortly. Despite the potential changes that may arise, the Court 

should uphold the established and accepted constitutional protection for a woman to choose what 

to do with her body and her maternal interests. The current viability period is adequate and 

reasonable, unlike some of the rising state bills that try to prohibit abortions at the 6-week mark. 

However, even as the viability period is threatened to be constrained, the fundamental right that a 

woman has the right to an abortion remains an accepted principle throughout the United States. 

The last prong that the Casey Court examined was the factual changes since the adoption of the 

Roe holding, which the Court resolved had no changes of fact that rendered viability any less 

appropriate as the point at which the balance of interests tip. Casey, 505 U.S. at 861. 

The present facts begin to differ from the Casey case, but the viability restriction continues 

to be the center point to the issues concerning this fundamental right. The Court continues to 

recognize the legitimate interest of a woman’s choice, provided by the Due Process Clause, as 

well the continuous balancing with several states’ increasing interest in the life of an unborn 

fetus. Society has developed since the Court considered these four prongs to either affirm or 

reverse the holdings from the Roe and Casey cases and society will continue to evolve as new 

ideas are accepted. The current holdings that give women the right to choose what to do with her 

personal life without state interference remains critical and has been adopted as proper 

precedence throughout the last 50 years and the Court must not discount its significance by 

overruling its long history.  

Despite the concurrence’s opinion that the viability standard should be overruled, stare 

decisis is an important doctrine that should be followed because failure to adhere to it will lead to 
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uncertainty in the judicial system. The argument that the heightened scrutiny standard required is 

a “completely unworkable method of accommodating” the state’s interests “in the abortion 

context” as the concurrence suggests is flawed reasoning because the state’s interests are 

constantly being advanced—such as the Roe holding being reformed in Casey from the second 

trimester to the pre-viability period. Casey, 505 U.S. at 872. The right to an abortion has been an 

established right that has been reaffirmed throughout the American judicial system, and despite 

some slight modifications, such law continues to be effective and has remained in place for the 

past half century.  

II. REQUIRING HEALTHCARE FACILITIES TO DISPOSE OF FETAL REMAINS EQUIVALENT TO 

HUMAN REMAINS CREATES AN UNDUE BURDEN ON WOMEN SEEKING ABORTION 

SERVICES. 

 

This Court has long held that the undue burden standard is the appropriate standard to 

analyze whether a regulation imposes a substantial obstacle for women to seek an abortion. In 

Whole Woman’s Health v. Hellerstedt, this Court held that a court is required to consider the 

burdens a law imposes on a woman’s access to abortion alongside the benefits those laws confer. 

136 S. Ct. 2296, 2309 (2016). The Court further held that it is wrong to lower the standard of 

judicial review of a constitutionally protected personal liberty to a less strict review. Id. 

Additionally, this Court reaffirmed the holding in Casey where unnecessary health regulations 

that have the purpose or effect of creating a substantial obstacle to a woman seeking an abortion 

imposes an undue burden on the right to seek an abortion. Id. After the Court’s decision in 

Hellerstedt, a similar case was brought before this Court again coming out of the Fifth Circuit. In 

June Medical Services L.L.C. v. Russo, this Court reaffirmed its holding in Hellerstedt, 

confirming that the undue burden test is the correct standard to apply when reviewing whether a 

state regulation impedes the right to seek an abortion. 140 S. Ct. 2112, 2112 (2020). The State of 



 18 

Greene’s House Bill 222, like the state laws in Texas and Louisiana, is a state law that regulates 

abortion and therefore the undue burden standard is the correct standard to view this issue 

through to determine if the statute creates a substantial obstacle for women seeking to exercise 

their right to an abortion.  

A. The Undue Burden Standard Set Out in Whole Woman’s Health v. 

Hellerstedt Is the Correct Standard to Apply When Assessing if a Regulation 

Restricts a Woman’s Right to Abortion. 

 

The majority opinion out of the court of appeals correctly determined that this statute must 

be reviewed using the undue burden standard and appropriately rejected the State’s argument 

that the fetal remains provision should be reviewed using the rational-basis standard. In Planned 

Parenthood of Indiana & Kentucky v. Commissioner, Indiana State Department of Health, a 

similar fetal remains provision was held unconstitutional, after the court conducted a similar 

analysis under the rational-basis test. 194 F. Supp. 3d 818, 831 (S.D. Ind. 2016). The court in 

that case concluded that the plaintiffs met the heavy burden of proving that there is no legitimate 

government interest in requiring fetal remains to be disposed of in the same manner as a person. 

Id. The State of Indiana claimed that its interest was threefold:  

(1) “to treat fetal remains with the same dignity as other human remains,” (Filing No. 

54 at 35); (2) “promoting respect for human life by ensuring proper disposal of fetal 

remains,” (Filing No. 54 at 36); and (3) ensuring “that fetal remains be treated with 

humane dignity,” (Filing No. 54 at 38). 

 

Id. at 832. There was no mention of maternal health or public safety. Id. at 833. Further the court 

concluded that the states’ interest in protecting potential life ceased when there was no longer a 

pregnancy and therefore could not be extended as a legitimate interest after the fact. Id. at 834. 

Here, the majority opinion did the same analysis and correctly concluded that even under the 

rational-basis test, the Clinic has met its heavy burden and the fetal disposition provision is 

unconstitutional.  
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The reliance by the dissent on Box v. Planned Parenthood of Indiana & Kentucky, Inc. is 

not applicable here in determining whether House Bill 222 creates an undue burden on women 

seeking abortion. One of the provisions at issue in Box was excluding aborted fetuses from 

infectious and pathological waste, thereby not permitting the disposal of aborted fetuses 

consistent with those classifications. Box v. Planned Parenthood of Ind. & Ky., Inc., 139 S. Ct. 

1780, 1781 (2019). The Court allowed for the regulation of fetal remains disposal to stand but 

specifically noted that Box was not argued under the undue burden standard and therefore had no 

implication on the line of cases following the undue burden standard. Id. at 1782. The case here 

is specifically argued under the undue burden standard and therefore if falls into the line of cases 

following the undue burden standard clearly distinguished by the Court in Box. 

B. The Burden on Healthcare Facilities Requiring Them to Either Cremate or 

Bury Fetal Remains Is a Substantial Obstacle in a Woman’s Access to 

Abortion. 

 

This Court’s holdings have repeatedly established courts must look at whether state law 

regulations regarding abortions impose and burden that is undue. For example, in Hellerstedt, the 

State of Texas passed a bill with two provisions at issue in the case. The first was requiring 

physicians who perform abortions to have admitting privileges at a hospital not further than 30 

miles from where the abortion is performed. Hellerstedt, 136 S. Ct. at 2300. The second 

provision established a minimum standard for an abortion facility to have a surgical center on 

site. Id. This Court ultimately agreed with the district court’s determinations that neither 

provisions conferred medical benefits and placed a substantial obstacle in the path of women 

seeking a pre-viability abortion. Id. Both provisions created undue burdens on abortion access 

and thus violated the Fourteenth Amendment. Id. The Court looked towards the evidence that 

was considered at the district court to see if the burdens allowing the provisions to stand would 
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impose on women’s access to abortion, and what medical benefits (if any) the provisions provide 

women.  

The Court in Hellerstedt analyzed the following burdens: (1) hospitals often limit the 

number of admitted physicians per year, (2) requiring that a physician have admitting privileges 

has no relationship to their ability to perform the procedures, and (3) the provision would result 

in the closure of approximately half of the clinics in Texas, leaving the remaining with fewer 

doctors, longer wait times, and an increase in distance for many women to drive. Id. at 2312–13. 

Next, the Court examined what health benefit the provisions would establish. Id. at 2312. The 

Court concluded that the nothing in the record showed that requiring admitting privileges under 

the Texas statute provided an advancement in protecting women’s health—in fact the state could 

provide no instance where this requirement would have helped a single woman have better 

treatment. Id. Rather, the record provided that the abortion procedure had relatively few 

immediate complications that would require transfer to a nearby hospital and that it is extremely 

unlikely that a woman would experience serious complications that need to be addressed at a 

hospital. Id. The Court determined that these obstacles were indeed substantial and since 

virtually no health benefits resulted from them, burdens were indeed undue. Id. 

The framework set out in Hellerstedt and affirmed by June Medical Services confirms that 

the State of Greene statute requiring women to be informed of the disposition of fetal remains 

and treating them as human bodies, creates a substantial obstacle with no medical benefit for the 

health of women. The opinion indicates that the requirement of healthcare facilities to comply 

with House Bill 222 would have an impact with the availability of vendors willing to comply 

with the regulation of the statute. R. at 11. The majority in the court of appeals concluded that 

these logistical difficulties and increased expenses may prove to be too much for the Clinic to 
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handle and continue to be able to provide abortions for women. R. at 11. Compliance with the 

new regulatory measures will also increase the cost of abortions, which would burden the women 

seeking to exercise their right. R. at 11. For example, the court in Planned Parenthood of Indiana 

& Kentucky v. Commissioner acknowledged that just a fetal remains disposal regulation could 

increase a clinic’s cost up to four times its current expense, not including the purchase and 

periodic opening of a crypt in a cemetery to deposit remains. 194 F. Supp. 3d at 825. Like in 

Hellerstedt, the increased cost and potential of closing of facilities creates a substantial obstacle 

for the women of the State of Greene seeking to exercise their constitutionally protected right. 

The opinion also concluded that requiring women to make a decision on how to dispose of the 

fetus and equating it to a human body disposal creates a psychological burden on women seeking 

an abortion. R. at 11. These obstacles coupled with the fact that there is no evidence that how the 

remains are disposed of confers any medical benefit whatsoever on women’s healthcare in the 

State of Greene, create an undue burden on women under the Due Process Clause. 

In West Alabama Women’s Center v. Williamson, the Eleventh Circuit Court of Appeals 

held that a statute which forbade dismembering a living unborn child was a substantial obstacle 

and therefore was an undue burden on abortion access. The court in that case looked at the 

history of Supreme Court decisions regarding undue burden analysis. W. Ala. Women’s Ctr. v. 

Williamson, 900 F.3d 1310, 1317 (11th Cir. 2018). The alternative methods provided by the state 

were not a sufficient workaround and posed health risks to women. Id. at 1327. The court said 

that while most abortions in Alabama take place before 15 weeks and would therefore not have 

to use the dismemberment technique, the fact that some pre-viability abortions would be 

impacted is still a burden on their rights, regardless how small a percentage it is in the state. Id. at 

1326. The fetal demise alternatives the State proposed created the following burdens; attendant 
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risks; technical difficulty; untested nature; the time and cost associated with performing them; 

the lack of training opportunities; and the inability to recruit experienced practitioners to perform 

them all made them substantial obstacles in access to abortion and were therefore unduly 

burdensome. Id. 

The Eleventh Circuit held that Whole Woman’s Health v. Hellerstedt applied to all issues 

when there could be an undue burden placed on abortion access. Id. The State of Alabama 

argued that the decision in Hellerstedt was narrowed to only health-based regulations but the 

court rejected this stating that the Court in Hellerstedt specifically cited to different examples 

where an undue burden was placed on abortion access and therefore unconstitutional. Id. Like 

West Alabama Women’s Center v. Williamson, House Bill 222 imposes burdens on the sole 

healthcare facility available to the women in Greene. A regulation on fetal remains disposal 

would add logistical difficulties and increased expenses on the Clinic. R. at 11. These substantial 

obstacles would ultimately affect women’s access to abortions in the State of Greene.  

C. Requiring a Healthcare Facility to Treat Fetal Remains the Same as a 

Human Body Confers No Medical Benefit to Women. 

 

The requirement that healthcare facilities must either bury or cremate fetal remains like 

those of a human body do not confer a medical benefit to women. In Planned Parenthood of 

Indiana & Kentucky v. Commissioner, the district court looked to whether the State could require 

fetal remains to be disposed of in accordance with the regulations of disposal of human bodies. 

194 F. Supp. 3d at 822. The court held that there was no legal basis for the State to treat fetal 

remans and human remains with the same dignity. Id. at 832. The State argued that because there 

is a potential for human life, it has an interest in regulating the remains from an abortion. Id. The 

court notes a particular flaw with the State’s argument, noting that the recognition of fetal 

remains as a person would further undermine the right to abortion, therefore not furthering a 
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legitimate government interest. Id. at 833. Additionally, the State of Indiana could not argue that 

this regulation for example was for sanitary or public health reasons, because its existing code 

already provided that fetal remains be disposed of in a sanitary manner. Id. The court concluded 

that there was no legal basis for a state wanting to promote respect for human life in the form of 

fetal remains. Id. at 834.  

While the court in Planned Parenthood of Indiana & Kentucky v. Commissioner conducted 

this analysis under a different standard, its findings are still relevant to the case at issue here. The 

State of Indiana’s purpose for enacting its state statute is similar to the stated purpose of House 

Bill 222. Id. at 832. One key point the court noted was that while the state has an interest in 

protecting life throughout pregnancy where there is a potential for life, that interest stops when 

there is no longer a pregnancy and has not been extended. Id. at 833. The court also noted that 

This Court has held for the purpose of the Fourteenth Amendment through both Roe and Casey 

that a fetus is not a “person.” Both of these statutes cite their purpose centering on the respect of 

the unborn. Neither statute states how this is beneficial to women or promotes a women’s health 

objective or if this is an issue of public health. 

The rationale for the State of Greene’s statute—the protection of fetal remains—cannot be 

considered to confer any benefit towards women’s health. Because there is no health benefit of 

this regulation, it fails the benefit determination under the undue burden standard and therefore 

violates the Fourteenth Amendment. 
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CONCLUSION 

This Court affirm the judgment of the United States Court of Appeals for the Fourteenth 

Circuit. 

Respectfully submitted, 
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