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 1 

 

QUESTIONS PRESENTED 

 

I. Whether the Casey viability line, a legal standard attached to a different point in time in 

each pregnancy and moving back with each advance in medical technology, should 

continue to demarcate when the people of a state may act upon their legitimate interest in 

unborn life and when a woman may choose abortion without the majority’s interference? 

 

II. Whether the people of a state may require their healthcare facilities to dispose of human 

embryonic and fetal remains in the same manner as other human remains and affording 

each woman the right to choose how their fetal remains should be treated without 

imposing an undue burden on women seeking abortions? 
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STATEMENT OF THE CASE 

 

I. FACTUAL BACKGROUND 

Electing the Greene Legislature 

The people of the State of Greene held an election in 2018.  R. at 3.  During their campaigns, 

the incumbent legislators and governor promoted the status quo: constitutionalized protection of 

abortion.  R. at 3.  Their challengers promoted protections for unborn citizens.  R. at 3.  The people 

of Greene voted, the incumbents lost, and the challengers won.  R. at 3. 

The Gestational Age Act. 

 Two years later, the State of Greene General Assembly reviewed recent advances in the 

study of prenatal development and maternal health.   R. at 4.  The Assembly learned, among other 

things, that at twelve weeks gestational age a developing child senses outside stimulation.  R. at 4.  

The legislature also found that an unborn child can feel pain at a gestational age of fifteen weeks.  

R. at 9.  At fifteen weeks, most abortions in Greene are dilation and evacuation (D&E) procedures, 

which kill the unborn child through dismemberment.  R. at 4.  The Assembly also found that as an 

unborn child’s gestational age increases, the risks to the health of the mother increase.  R. at 4.  

In view of those findings, the Assembly voted to pass House Bill 411, the “Gestational Age 

Act.”  R. at 3.  Under the Gestational Age Act, a woman retains the ultimate choice to an elective 

abortion until the unborn child reaches fifteen weeks gestational age.  R. at 3.  In Greene, the 

majority of abortions occur before week fifteen, during the first eight to ten weeks of pregnancy.  

R. at 3.  After fifteen weeks, a woman may still receive an abortion under several circumstances: 

medical emergency; when a physician determines abortion is necessary to protect the health or life 

of the mother; in the case of a severe fetal abnormality; and if the pregnancy is the result of rape 

or incest. 
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House Bill 222 

That same year, the State of Greene adopted House Bill 222.  R. at 5.  The legislature 

intended for the law to promote medical ethics by requiring that abortion providers, like other 

Greene healthcare facilities, dispose of fetal remains in a respectful manner, the same manner as 

for a deceased newborn.  R. at 5, 6.  Healthcare providers who held the remains of an aborted child 

were required to obtain an individualized burial transmit permit and either inter or cremate each 

child individually.  R. at 5.  For its part, Respondent previously disposed of aborted children from 

its facility by sending them to a contractor that periodically incinerated them along with surgical 

byproducts.  R. at 5.  

House Bill 222 also required that a woman who received an abortion be given the right to 

determine the aborted child’s final disposition.  R. at 5.  Practically speaking, this meant healthcare 

facilities needed to inform the woman that she had the ultimate right to determine the final 

disposition of the fetal remains, a right which she can decline without further incident. R. at 5.  

 

II. PROCEDURAL HISTORY 

Northern District of Greene 

On the day the Gestational Age Act was signed into law, Respondent filed suit against the 

state and its attorney general in the United States District Court for the Northern District of Greene.  

R. at 4.  Respondent sought declaratory and injunctive relief, claiming that under this Court’s 

interpretation of the Fourteenth Amendment, both the Gestational Age Act and House Bill 222 

violated the constitutional rights of doctors, patients, and clients.  R. at 4.  There is no record that 

an enforcement action was brought against Respondent. 
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One day later, the District Court held one hearing and issued a temporary restraining order 

against the State’s enforcement of the Gestational Age Act. R. at 4.  The court also determined that 

the Act was a “ban” on elective abortions after fifteen weeks gestation, so the only relevant 

question under this Court’s viability framework was whether an unborn child is viable at fifteen 

weeks; the court then granted Respondent’s motion to limit discovery to that question alone.  R. at 

4.  Because of this ruling, almost none of the Assembly’s legislative findings are preserved in the 

record on appeal.  R. at 4.  Respondent submitted evidence that viability is impossible at fifteen 

weeks.  R. at 4.  The court granted Respondent’s motion for summary judgement.  R. at 4. 

As for House Bill 222, the District Court issued a preliminary injunction barring 

application of House Bill 222, granted Respondent’s motion for summary judgement, and then 

issued a permanent injunction that declared the fetal disposition provisions of House Bill 222 

unconstitutional under the Due Process Clause.  R. at 6. 

The United States Court of Appeals for the Fourteenth Circuit 

The State timely appealed the district court decision.  R. at 6.  On appeal, the United States 

Court for the Fourteenth Circuit affirmed the District Court, concluding that the District Court had 

“applied [this Court’s viability framework] straightforwardly.” R. at 8.  The Fourteenth Circuit 

also affirmed the District Court holding that Greene’s fetal remains disposition statute violates the 

Due Process Clause.  R. at 13.  

 

SUMMARY OF THE ARGUMENT 

 

I. The viability line should be overruled and the Court of Appeals accordingly reversed. 

This Court has repeatedly admonished that states have a legitimate interests in the lives 

of the unborn, protecting the health of pregnant women, and promoting ethics within 
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the medical profession, but the viability line categorically bars states from legislating 

pursuant to those interests. Under this Court’s stare decisis doctrine, the viability line 

is ripe to be overturned; it has been widely acknowledged as arbitrary, poorly reasoned, 

and unworkable when courts below attempt to adhere to the balance Casey struck 

between the rights of women and state interests. Instead of the viability line, this Court 

should substitute in the Point of Fetal Pain, which is superior to viability as a 

constitutional standard because it allows states to legislate according to their interests 

while providing the right to abortion with a fixed, factually discernable standard.  

II. The Court of Appeals erred in holding that Greene’s House Bill 222 violated 

Substantive Due Process. The Supreme Court has consistently applied the undue 

burden test to review constitutional challenges of abortion-related regulations. Under 

this standard, a state may not impose an undue burden upon a woman’s decision to 

terminate her pregnancy. House Bill 222, enacted to promote medical ethics and 

demonstrate respect for unborn life, does not have either a purpose or an effect to place 

a substantial obstacle in the path of a woman seeking an abortion before the fetus attains 

viability. Thus, this Court should reverse the Fourteenth Circuit’s summary judgment 

order and lift the permanent injunction enjoining the enforcement of House Bill 222.  

 

SCOPE AND STANDARD OF REVIEW 

This Court should review a challenge to the constitutionality of a statute de novo. Entm’t 

Prods., Inc. v. Shelby County, 721 F.3d 729, 733 (6th Cir. 2013). Further, courts “review a 

district court’s decision to grant a permanent injunction for an abuse of discretion.” Estate of 
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Brennan ex rel. Britton v. Church of Scientology Flag Serv. Org., Inc., 645 F.3d 1267, 1272 

(11th Cir. 2011). This Court should review the district court’s conclusions of law de novo, and 

the district court’s findings of fact for clear error. Estate of Brennan ex rel. Britton v. Church of 

Scientology Flag Serv. Org., Inc., 645 F.3d 1267, 1272 (11th Cir. 2011). 

In a facial challenge, “[e]ven if law regulating abortion is unconstitutional in some 

applications, it remains facially valid so long as it does not impose undue burden in large fraction 

of cases in which regulation is relevant.” EMW Women’s Surgical Ctr., P.S.C. v. Friedlander, 

978 F.3d 418 (6th Cir. 2020).  

Summary judgment is only appropriate when “no genuine issue as to any material fact” 

exists, and “the movant is entitled to judgment as a matter of law.” T-Mobile Cent., LLC v. 

Unified Gov’t of Wyandotte Cty., 546 F.3d 1299, 1306 (10th Cir. 2008) (quoting Fed. R. Civ. P. 

56(a)). “A dispute is genuine if a reasonable jury could return a verdict for the nonmoving 

party.” Libertarian Party of Va. v. Judd, 718 F.3d 308, 313 (4th Cir. 2013). “A fact is material if 

it might affect the outcome of the suit under the governing law.” Id.  

The court is “required to view the facts and all justifiable inferences arising therefrom in 

the light most favorable to the nonmoving party.” Id. at 312. When both parties filed cross-

motions for summary judgment, as is the case here, all reasonable inferences are drawn in favor 

of the party against whom the motion was granted: in this case, Floyd Lawson and the State of 

Greene.  Gill v. Sholz, 962 F.3d 360, 363 (7th Cir. 2020). The initial burden is on the 

Respondents, Elon Sternberger and the Clinic to demonstrate the absence of any genuine issue of 

fact regarding the claims set forth herein.  Hughley v. State, 15 N.E.3d 1000, 1003 (Ind. 2014). 

The grant or denial of summary judgment is reviewed de novo. Gross v. Hale-Halsell 

Co., 554 F.3d 870, 875 (10th Cir. 2009). In reviewing a lower court’s grant or denial of summary 
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judgment, the reviewing court gives no deference to the lower court’s decision and applies the 

same standard as the district court. Whatley v. CAN Ins. Co., 189 F.3d 1310, 1313 (11th Cir. 

1999). 

 

ARGUMENT 

 

I.  THIS COURT SHOULD REVERSE THE FOURTEENTH CIRCUIT BECAUSE 

THE VIABILITY STANDARD PREVENTS STATES FROM LEGISLATING 

LEGITIMATE AND COMPELLING INTERESTS 

 

This case does not present a question of whether abortion should be a protected right.  It 

does present a question of whether viability is the best measure for that right's metes and bounds.  

The current standard, as set forth by a plurality of this Court in Planned Parenthood of 

Southeastern Pennsylvania v. Casey, 505 U.S. 833 (1992)1 does not strike the balance it intended, 

stops a finding of intervening facts that could call the standard into question, and ultimately does 

not allow the states to pursue their legitimate, important, and potentially compelling interests.  

A.  States have a legitimate and possibly compelling interest in preventing fetal 

pain that must necessarily be enforced before the viability 

 

The Court defines viability as a point in time when there “is a realistic possibility of 

maintaining and nourishing a life outside the womb.” Id. at 870.  The standard focuses on the 

unborn child's independence from her mother, setting the achievement of survival as the 

developmental demarcation line where the state's right to protect the child by prohibiting abortion 

begins and the mother's right to end her pregnancy wanes.  Roe v. Wade, 410 U.S. 113, 163 (1973).  

This Court has said its standard struck a “balance” between the competing interests and held that 

“[t]he balance was central to its holding.”  Gonzales v. Carhart, 550 U.S. 124, 146 (2007). 

 

 
1 Unless otherwise noted, all references to the Casey decision refer to the plurality’s holding. 
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1. The viability line is rigidly applied to exclude intervening facts supporting 

state interests. 

 

The Court has held the demarcation line rigidly.  Until the unborn child reaches her 

neonatal independence, the Court categorically assumes that no state interest is “strong enough” 

to justify placing any substantial obstacle between the woman and her right to abortion.  Casey, 

505 U.S. at 846.  The Casey plurality reasoned that the pregnant woman’s unique situation justified 

this rigid line because pregnancy subjects a woman to “pain that only she must bear.” Id. at 852.  

Accordingly, the pregnant woman retained the right to forgo that pain, and no state interest could 

possibly compel her suffering.  Id.  “Regardless of whether exceptions are made for particular 

circumstances,” the Casey plurality held, “a State may not prohibit any woman from making the 

ultimate decision to terminate her pregnancy before viability.”  Id. at 879.   

Court’s rule is categorical, and the courts below have applied it categorically.  See e.g., 

Little Rock Fam. Plan. Services v. Rutledge, 984 F.3d 682, 687 (8th Cir. 2021) (holding in part 

that Arkansas could not restrict eugenics-based abortions because they were elective abortions 

before viability).  The Fifth Circuit invalidated a law nearly identical to the Gestational Age Act 

on viability grounds in Jackson Women's Health Org. v. Dobbs, 945 F.3d 265, 272 (5th Cir. 2019), 

cert. granted in part, 209 L. Ed. 2d 748 (May 17, 2021).  The Ninth Circuit invalidated similar 

restrictions at 20 weeks in Isaacson v. Horne, 716 F.3d 213 (9th Cir. 2013); the Eighth Circuit 

invalidated restrictions at 12 weeks in Edwards v. Beck, 786 F.3d 1113 (8th Cir. 2015); and the 

Tenth Circuit invalidated a ban at 22 weeks in Jane L. v. Bangerter, 102 F.3d 1112 (10th Cir. 

1996). 

The Court need look no further than case at bar to see a straightforward application of the 

viability standard.  The district court heard that Greene's Gestational Age Act prohibited some 

elective abortions at a time before viability and immediately stopped any fact finding on any issue 
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besides viability.  R. at 4.  The State of Greene was not allowed to present the facts driving the 

General Assembly to restrict elective abortions before viability because that evidence was not 

relevant to the issue of viability. R. at 4.  The limit to discovery perfectly illustrates how the 

viability standard reinforces itself.  If intervening facts bring the viability standard into question, 

the viability standard itself bars those facts from entering the courtroom.     

If there had been a fact finding the State may have presented evidence, for instance, that 

unborn children can feel external stimuli at twelve weeks and progressively develop a sense of 

pain from that point forward, raising ethical concerns in the context of some elective surgical 

abortions prior to viability.  Stuart W.G. Derbyshire & John C. Brockmann, Reconsidering Fetal 

Pain, 46 J. MED. ETHICS 3 (2020); cf. McCorvey v. Hill, 385 F.3d 846, 852 (5th Cir. 2004) (Jones, 

J., concurring) (discussing how unborn children develop sensitivity to pain much earlier than was 

believed when Casey and Roe were decided).   Evidence that an unborn child can feel pain prior 

to viability calls the foundation of the viability standard into question.  When a woman elects to 

have an abortion at a certain gestational age, she is not just electing to end her pain; she is 

unknowingly electing to transfer it to the unborn child. 

2. Protecting unborn children from elective infliction of pain is at least an 

important and legitimate state interest 

 

In the First Amendment context, this Court has held that “[i]t is evident beyond the need 

for elaboration that a State’s interest in safeguarding the physical and psychological well-being of 

a minor is compelling.”  New York v. Ferber, 458 U.S. 747, 756–57 (1982) (citing Globe 

Newspaper Co. v. Superior Court, 457 U.S. 596, 607).  In the Eighth Amendment context, the 

Court has ensured that capital punishment is not cruel by forbidding “the unnecessary and wanton 

infliction of pain.”  Gregg v. Georgia, 428 U.S. 153, 173 (1976).  While those contexts apply to 
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humans2 after birth, in other contexts legislatures prevent pain for non-human creatures, even if 

they are born to die.  See, e.g., 7 U.S.C.A. § 1901 (West) (“The Congress finds that the use of 

humane methods in the slaughter of livestock prevents needless suffering.”).  Past members of this 

Court who otherwise supported rigidly protecting the abortion right acknowledged that “the State's 

interest . . .  increases progressively and dramatically as the organism's capacity to feel pain . . . 

increases day by day.” Thornburgh v. Am. College of Obstetricians and Gynecologists, 476 U.S. 

747, 778 (1986) (Stevens, J., concurring), overruled by Planned Parenthood of S.E. Pennsylvania 

v. Casey, 505 U.S. 833 (1992); see also Webster v. Reprod. Health Services, 492 U.S. 490, 569 

(1989) (Stevens, J., concurring in part and dissenting in part) (asserting that the State has a valid 

interest in protecting a fetus from physical pain or mental anguish.).   

The Greene General Assembly found the most common form of abortion at fifteen weeks 

development is the D&E, elevating the urgency of Greene’s interest in preventing fetal pain.  R. 

at 4.  The Court has reviewed this procedure previously: abortion providers use instruments to 

grasp “the developed and living fetus” by the foot or hand, drag it to a point of traction against the 

mother’s body, and proceed to dismember the unborn child.  Stenberg v. Carhart, 530 U.S. 914, 

958–59 (2000) (Kennedy, J., dissenting).   “In many cases, [the fetus] dies just as a human adult 

or child would: [she] bleeds to death as [she] is torn limb from limb.”  Id.  The Greene legislature’s 

concerns are clear.  If the unborn child can feel pain, permitting her to be “torn limb from limb” 

would be tantamount to permitting a medieval brand of execution. At the very least, it would be 

permitting the human fetus to be treated in a less humane way than butchered livestock.  The state 

 
2 While this Court has judiciously declined to “resolve the difficult question of when life begins” 
in Roe 410 U.S., at 160, it is not clear that the people of Greene should be similarly barred from 
making that value judgement through their elected representatives, especially if the right to 
elective abortion is otherwise preserved.  See 505 U.S., at 1001 (Scalia, J., concurring in the 
judgement in part and dissenting in part). 
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“has an unquestionably legitimate (if not compelling) interest in preventing pain to the unborn.”  

Jackson Women's Health Org. v. Dobbs, 945 F.3d 265, 280 (5th Cir. 2019), cert. granted in part, 

209 L. Ed. 2d 748 (May 17, 2021) (Ho, J. concurring in the judgement). 

Recognizing that the state’s interest in preventing fetal pain is compelling does not weaken 

the abortion right, but instead continues its trajectory of development from Roe to Casey to today.  

In Roe, this court reasoned that the state’s interests “grow in substantiality” and that “at a point 

during pregnancy,” the state’s interest in protecting potential human life “becomes compelling.” 

410 U.S. at 162-63 (internal quotes omitted).  The Roe court concluded, based on what it knew in 

1973, that “the compelling point is viability.”  Id. at 163.  When the trimester framework Roe built 

around the viability line led courts to deny states the ability to protect unborn children throughout 

pregnancy—their “important and legitimate interest[]”—the Casey plurality replaced the trimester 

framework with its undue burden test.  505 U.S. at 876.  Here, after almost fifty years of scientific 

development following Roe, when the viability line Casey promulgated led courts to deny states 

the ability to protect the unborn from unnecessary pain, this Court may replace the faulty standard 

with a new one. 

B.  The Viability Line should be overruled because it is arbitrary and 

unworkable for upholding the balance set in Casey 

 

 The doctrine of stare decisis is at its weakest when this Court is reviewing its interpretation 

of the Constitution, given that only this Court or a constitutional amendment can alter that 

interpretation.  Agostini v. Felton, 521 U.S. 203, 235 (1997) (citations omitted).  The Court 

examines several factors when considering whether to uphold a decision, including: (1) 

developments since the decision (2) quality of reasoning; (3) consistency with other related 

decisions; and (4) workability of the rule.  See Janus v. Am. Fedn. of State, County, and Mun. 

Employees, Council 31, 138 S. Ct. 2448, 78 (2018).  
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1. The Viability Line is arbitrary, poorly reasoned, and produces 

inconsistent results. 

 

A glaring problem lies under the viability line: the Court bound the legal measure of a 

state's interest to advances in obstetrics.  MKB Mgt. Corp. v. Stenehjem, 795 F.3d 768, 774 (8th 

Cir. 2015).  Some unborn children may reach viability sooner than others, and their safe arrival 

depends largely on whatever medical technology exists when they are born and is available in their 

area.  See Edwards v. Beck, 786 F.3d at 1117-18 (citing City of Akron v. Akron Ctr. for Reprod. 

Health, Inc., 462 U.S. 416, 461 (1983) (O’Connor, J., dissenting)).  More critically, because cases 

like the one at bar are often litigated on facial challenges, considerations of an individual unborn 

child’s viability give way to piecemeal, general viability standards in the courts below.  See, e.g., 

Isaacson v. Horne, 716 F.3d at 1218 n.4 (striking down a restriction at twenty weeks gestational 

age in part because both parties stipulated no fetus is viable at twenty weeks); contra R. at 9 (“The 

State of Greene has already banned all abortions after twenty weeks . . . .”). 

Under even a simple analysis of how well the viability line achieves its aims, its underlying 

reasoning devolves: if the government’s interest is in potential life, “potential life is no less 

potential in the first weeks of pregnancy than it is at viability or afterward.”  City of Akron, 462 

U.S. at 461 (O’Connor, J., dissenting).  This Court later agreed with her sentiment in Webster, 

acknowledging that there is no reason viability should set “a rigid line allowing state regulation 

after viability but prohibiting it before viability.”  492 U.S. at 519.  Arbitrariness has led to 

inconsistency—both in the courts below and within this Court’s own precedent—and demonstrates 

the need to alter this standard. 
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2. The Viability Line is unworkable in conjunction with this Court’s 

Hellerstedt opinion 

The devolution to general, contradictory standards across the lower courts is the reasonable 

product of an arbitrary and unreasonable standard.  Determining viability requires a fact-intensive 

inquiry, ideally on a case-by-case basis.  Edwards, 786 F.3d at 1118–19.  Courts simply do not 

have the resources to conduct the necessary inquiry at the scale required.  “Legislatures are better 

suited to make the necessary factual judgments in this area,” but the viability standard requires 

courts to “pretend to act as science review boards and examine . . . legislative judgements.” City 

of Akron, 462 U.S. at 458 (O'Connor, J., dissenting).  Traditionally, this Court has recognized that 

legislative options must be especially broad when legislatures act in areas “fraught with medical 

and scientific uncertainties,” such as viability, and this Court has cautioned that even though judges 

“might make wiser choices,” they should not rewrite legislation accordingly.  Marshall v. U.S., 

414 U.S. 417, 427 (1974). 

However, Whole Woman's Health v. Hellerstedt, 136 S. Ct. 2292, 2310 (2016) held that 

courts may resolve questions of medical uncertainty in the constitutionalized abortion context by 

“placing considerable weight upon evidence and argument presented in judicial proceedings.” Id. 

(citing Casey, 505 U.S., at 888-894; Gonzales 550 U.S., at 165).  To resolve these questions, the 

appellate courts rely upon factual findings from the courts below; for instance, the Hellerstedt 

Court reviewed a record that included, among other evidence, figures from at least five peer-

reviewed studies and five different pieces of expert testimony.  Id at 2311; see also Stenberg v. 

Carhart, 530 U.S. 914, 922 (2000) (appeal reaching this Court after a trial on the merits with 

several expert witnesses).  Indeed, the Hellerstedt opinion relies almost exclusively upon that 
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record to conduct its undue burden balancing test, basing nearly all its conclusions on the District 

Court’s findings.  See id. at 2312, 2313, 2315.   

But as reviewed above, the viability line precludes a robust fact finding by narrowing 

discovery to one question: whether the gestational age a given legislature chooses is before or after 

viability.  Limiting the scope of fact finding is inherent to the standard and stops evidence from 

judicial proceedings from reaching this Court for review.  The standard is therefore not compatible 

with the fact-intensive inquiry demanded by Hellerstedt. 

 

C.  The Point of Fetal Pain should replace the Viability Line 

 

This Court must replace the viability line, and the point of fetal pain would serve its 

balancing purpose much more effectively.  As a demarcation of where the state’s interest become 

important or compelling, the point of fetal pain better aligns with the state’s actual interest: 

protecting an “unborn human being” from unnecessary harm.  R. at 3.  While this Court has long 

declined to decide when life begins, this standard better acknowledges the concerns of those who 

oppose abortion—that killing a fetus is killing a human child—by beginning of the state’s interest 

in alignment to a historical measure for what it means to be human.  See, e.g., WILLIAM 

SHAKESPEARE, THE MERCHANT OF VENICE act 3, SC. 2 (“If you prick us, do we not bleed?”); cf. 

JOHNNY CASH, Hurt, on AMERICAN IV: THE MAN COMES AROUND (American Recordings, 2003).  

Finally, by holding to the viability line, the Court continues to keep Roe “on a collision course 

with itself.” City of Akron, 462 U.S. at 458.  As artificial wombs and other means of preserving 

develop, the woman’s right to choose to end her pregnancy will continue to evaporate.  Instead of 

an amorphous line attached to developments in obstetrics, the point of fetal pain is a fixed, 

discoverable fact: when a fetus begins to feel pain.  If the Court wishes to preserve the right it 
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created in Roe and the “balance” it struck in Casey, it must fix its standard to a question it can 

answer. 

 

II.  This Court should reverse the Fourteenth Circuit’s judgment because Greene’s 

statute regulating fetal remains disposition does not violate Substantive Due Process. 

The Supreme Court of the United States has held that there is a “[c]onstitutional protection 

of [a] woman’s decision to terminate her pregnancy [that] derives from the Due Process Clause of 

the Fourth Amendment.” Planned Parenthood of Se. Pennsylvania v. Casey, 505 U.S. 833, 846 

(1992). But this does not mean that a state cannot promote childbirth over abortion. This Court 

held in Casey that regulations that do no more than “express profound respect for the life of the 

unborn are permitted, if they are not a substantial obstacle to the woman’s exercise of the right to 

choose” whether or not to have an abortion. Id. at 877.  

A. House Bill 222 is constitutionally valid under the undue burden test because it 

serves legitimate state interests of promoting medical ethics and 

demonstrating respect for unborn life without the purpose or effect of placing 

a substantial obstacle in a woman’s path to procure abortion procedures. 

In Casey, this Court adopted an undue burden standard that provides an “appropriate means 

of reconciling the State’s interest with the woman’ constitutionally protected liberty.” Id. at 876. 

Under the undue burden test, a law will be found to impose an undue burden “if its purpose or 

effect is to place a substantial obstacle in the path of a woman seeking an abortion before the fetus 

attains viability.” Id. at 878.  

1. The State of Greene has legitimate interests in promoting medical ethics 

and showing respect for the life of the unborn.  

This Court held in Casey that to promote the State’s profound interest in fetal life, the State 

may take measures to ensure that a woman’s choice is informed. Id. at 878. Measures designed to 
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advance that interest will not be invalidated as long as their purpose is to persuade woman to 

choose childbirth over abortion without placing undue burden on right to terminate pregnancy. Id.  

In the instant case, the legislative history indicates that Greene’s House Bill 222 was 

intended to promote the legitimate interests in “medical ethics” and “regulating the medical 

profession by ensuring that abortion providers, like other health care facilities, dispose of fetal 

remains in a method demonstrating respect for the life of the unborn.” (R. at 5). These two interests 

have been repeatedly recognized as legitimate state interest by this Court’s decisions.  

In Gonzales v. Carhart, 550 U.S. 124, 133 (2007), where four physicians brought action 

against Attorney General challenging constitutionality of the Partial-Birth Abortion Ban Act of 

20033 (the Act) on its face, this Court upheld the Act and held that the government has legitimate 

interests in protecting innocent human life from inhumane procedure and protecting medical 

community’s ethics and reputation. Id. at 157 (citing Washington v. Glucksberg, 521 U.S. 702, 

731 (1997) (holding that the government “has an interest in protecting the integrity and ethics of 

the medical profession”)); see also Barsky v. Board of Regents of Univ. of N.Y., 347 U.S. 442, 451 

(1954) (indicating the State has “legitimate concern for maintaining high standards of professional 

conduct” in the practice of medicine). The Gonzales court therefore concluded that the government 

clearly has a significant role to play in regulating the medical profession. See Gonzales, 550 U.S. 

at 157.  

Moreover, the Supreme Court has acknowledged that a state has a “legitimate interest in 

proper disposal of fetal remains.” Box v. Planned Parenthood of Indiana & Kentucky, Inc., 139 S. 

Ct. 1780, 1782 (2019) (citing Akron v. Akron Center for Reproductive Health, Inc., 462 U. S. 416, 

 
3 The Act prohibits “intact” dilation and evacuation (D&E) procedures, with the exception of 
when such a procedure would be necessary to save a woman’s life.  Id. at 141.  
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452, n.45 (1983) (holding that the City of Akron remains free to enact carefully drawn regulations 

that further its legitimate interest in proper disposal of fetal remains)).  

Here, House Bill 222 dictates the manner in which abortion providers, as well as other 

health care providers who dispose of embryonic and fetal tissues, must dispose of aborted fetuses. 

It also gives the mother the ultimate right to determine the final disposition of her aborted fetus. 

Thus, House Bill 222 serves the government’s interests in promoting uniform medical ethics across 

the medical profession and in demonstrating respect for the life of the unborn.  

2. House Bill 222 does not have a purpose of placing a substantial obstacle in 

a woman’s path to procure abortion. 

This Court held in Casey, that the purpose element of the undue burden test is violated if a 

law is “calculated to . . . hinder” a woman’s freedom of choice. Casey, 505 U.S. at 877. This 

element is not violated if the state’s purpose is “to persuade the woman to choose childbirth over 

abortion.” Id. at 878. The government is allowed to “enact persuasive measure which favor 

childbirth over abortion, even if those measures do not further a health interest.” Id. at 886.  

In Gonzales, the Supreme Court held that the Partial-Birth Abortion Ban Act of 2003 does 

not have a purpose to hinder a woman’s choice to receive abortion because the Act only serves the 

purpose to respect “all vulnerable and innocent human life” by proscribing “a brutal and 

inhumane” abortion procedure without affecting another similar procedure that is more commonly 

used for late-term abortions. See Gonzales, 550 U.S. at 157.  

In Planned Parenthood of Minnesota v. State of Minn., 910 F.2d 479 (8th Cir. 1990), where 

the Eighth Circuit upheld a fetal remains disposition statute, the court found that “[r]ather than 

regulating abortion, this statute acknowledges the existence of abortion and regulates an issue 

related to abortion. While the statute admittedly touches on abortion, we cannot say it interferes 

with or burdens a woman’s right to choose to have an abortion.” Id. at 487.  



 18 

Similar to Gonzales and Planned Parenthood of Minnesota, House Bill 222 does not have 

a purpose of placing a substantial obstacle in a woman’s path to procure abortion. In fact, the 

statute targets neither the abortion procedure nor abortion clinics: the statute is not calculated to 

burden abortion access because it applies to fetal remains disposition that ensues any of an 

abortion, a miscarriage or a still birth. (R. at 17–18). Neither does the statute target abortion clinics 

because it mandates that all health care providers, not just abortion clinics, dispose of aborted, 

miscarried, or stillborn fetuses according to the state’s uniform requirements. (R. at 5). Thus, this 

Court should find that House Bill 222 does not violate the purpose element the undue burden test.  

3. House Bill 222 does not have an effect of placing a substantial obstacle in a 

woman’s path to procure abortion. 

With respect to the effect element of the undue burden test, the joint opinion in Casey held 

that the government can adopt measures that interfere with a woman’s ability to obtain an abortion 

so long as they do not actually prevent or “prohibit [her] from making the ultimate decision to 

terminate her pregnancy before viability.” Casey, 505 U.S. at 879. Therefore, “[t]he fact that a law 

. . . has the incidental effect of making it more difficult or more expensive to procure an abortion 

cannot be enough to invalidate it.” Id. at 874.  

a. The Clinic proffered proof of nothing more than incidental 

logistical inconveniences and a speculative psychological effect on 

women seeking abortion. 

In June Med. Servs. L. L. C. v. Russo, 140 S. Ct. 2103 (2020), this Court invalidated a 

Louisiana statute requiring every doctor who performed abortions to have active hospital admitting 

privileges at a nearby hospital when reliable evidence showed that most of the abortion providers 

in the state have failed to obtain conforming privileges. Specifically, this Court supervised four 

abortion providers for over a year and a half as they tried, and largely failed, to obtain conforming 

privileges from thirteen hospitals. See id. at 2122–24. Considering the probability that the statute 
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would drive most abortion providers in the state out of business, this Court concluded that the 

Louisiana statute imposed undue burden on a woman’s constitutional right to choose to have an 

abortion. Id. at 2131.  

Here, unlike the plaintiff in June Medical, the Clinic proffered proof of nothing more than 

incidental increases in costs of abortions and a speculative psychological effect on women seeking 

abortion. Unlike the year-long study in June Medical that showed probability of abortion providers 

going out of business due to their inability to obtain admitting privileges with nearby hospitals, 

there is no data or reliable study to demonstrate how the mere possibility of increased logistical 

difficulties on abortion providers in Greene will materialize or, if they do, that they will actually 

limit women’s access to an abortion.  (R. at 18). The asserted psychological effect on women is 

especially speculative when House Bill 222 only becomes relevant after an abortion, a miscarriage 

or a stillbirth has occurred, and it does not require a mother to exercise the right to determine final 

disposition of the remains. (R. at 17–18). Thus, this Court should find that House Bill 222 does 

not have an effect of placing a substantial obstacle in a woman’s path to procure abortion.  

b. This Court should defer to Greene’s legislative findings that 

House Bill 222 furthers the legitimate interest of respecting 

unborn life without causing an undue burden on women seeking 

abortions.  

“State and federal legislatures have wide discretion to pass legislation in areas where there 

is medical and scientific uncertainty.” EMW Women’s Surgical Ctr., P.S.C. v. Friedlander, 978 

F.3d 418, 438 (6th Cir. 2020) (citing Gonzales, 550 U.S. at 163). Courts review legislative 

factfinding under a deferential standard, although they do not place dispositive weight on 

legislative findings. Gonzales, 550 U.S. at 165; see Crowell v. Benson, 285 U.S. 22, 60 (1932) (“In 

cases brought to enforce constitutional rights, the judicial power of the United States necessarily 
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extends to the independent determination of all questions, both of fact and law, necessary to the 

performance of that supreme function.”).  

Thus, this Court should defer to the legislative finding by the State of Greene due to the 

legislature’s unique capacity to conduct investigation and represent the people of Greene through 

the democratic system.  

In the instant case, the State of Greene maintains that it “validly exercised its police power 

by making a moral and scientific judgment that a fetus is a human being who should be given a 

dignified and respectful burial and cremation.” (R. at 12). After exercising its well-established 

factfinding capabilities, the state legislature found that science confirms that a fetus is a human 

being from the time of conception.4 (R. at 12). Additionally, the state legislature found that state 

and federal fetal homicide statutes and state wrongful death statutes have existed for years without 

the causing undue burden on women’s decisions to obtain abortions. The state legislature pointed 

out that a supermajority of the states have enforced fetal and homicide laws to recognize the dignity 

and humanity of the unborn, and these laws have not been invalidated for violating the undue 

burden test. (R. at 20); see also Coleman v. DeWitt, 282 F.3d 908, 912–13 (6th Cir. 2002) (rejecting 

a manslaughter defendant’s argument that Ohio’s fetal homicide statute was unconstitutional as 

applied to unborn children before viability). 

This Court should therefore defer to the state legislature’s finding that (1) an unborn life 

deserves to be respected, and (2) that House Bill 222 effectively serves this legitimate state interest 

without placing a substantial obstacle in a woman’s path to seek abortion.  

 
4 See, e.g., Drew Zahn, The science is conclusive: That fetus is a baby, DES MOINES REGISTER 
(Dec. 12, 2018, 6:02 AM), https://www.desmoinesregister.com/story/opinion/columnists/iowa-
view/2018/12/12/science-conclusive-fetus-baby-iowa-fetal-heartbeat-law-abortion/2286938002. 
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Thus, this Court should hold that House Bill 222 is constitutionally valid under the undue 

burden test because it serves legitimate state interests in promoting medical ethics and showing 

respect to unborn lives without the purpose or effect of placing a substantial obstacle in a woman’s 

path to procure abortion procedures. 
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CONCLUSION AND RELIEF SOUGHT 

 

For the forgoing reasons, Petitioners respectfully requests that the Court reverse the 

Fourteenth Circuit and remand for further proceedings consistent with your decisions that:  

1. The viability standard within the Casey test should be overruled and replaced by 

the Point of Fetal Pain standard; and  

2. Greene’s Fetal Remains Disposition Statute does not place an undue burden in the 

path of a woman seeking an abortion before the fetus attains viability.  

 

Respectfully submitted,  

 

         Team # 25 

Attorneys for Petitioner  

September 24, 2021 
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