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 i 

QUESTIONS PRESENTED 

I. The Fourteenth Amendment’s Due Process Clause protects only liberties that are either 
fundamental or deeply rooted in this nation’s history. Abortion is neither. Yet, this 
Court’s abortion precedents prevent states from prohibiting abortion before viability. 
Here, the State could not pursue its compelling interests merely because it prohibited 
abortion before viability. Can states prohibit elective abortion before viability when the 
Constitution does not protect a right to abortion, and a rational basis exists for doing 
so? 
 

II. The Fourteenth Amendment’s Due Process Clause prohibits states from unduly 
burdening a woman’s access to abortion. But it does not prevent states from pursuing 
their legitimate interest in expressing “profound respect” for unborn life. Here, 
Greene’s legislature intended only to ensure that fetal remains receive a dignified and 
respectful disposal. Do post-abortion regulations that ensure respectful fetal remains 
disposition unduly burden a woman’s right to receive an abortion? 
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PARTIES TO THE PROCEEDINGS 

Petitioners are Floyd Lawson, in his official capacity as Attorney General of the 
State of Greene, and the State of Greene. 

 
Respondents are Elon Sternberger, M.D., on behalf of himself and his patients, and 

Greene Women’s Health Clinic, on behalf of itself and its patients.  
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OPINIONS BELOW 

The court of appeals’ opinion in Lawson v. Sternberger, No. 20-1017, is 

unpublished and included in the record. R. at 2. The district court’s unpublished decision 

granting summary judgment to respondents is reported at 2020 WL 56789 (N.D. Greene 

2020). 

CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED 

The Fourteenth Amendment’s Due Process Clause states, “[N]or shall any State 

deprive any person of life, liberty, or property, without due process of law.” U.S. Const. 

amend. XIV, § 1. 

This case involves the construction and application of House Bill 222 and Greene’s 

Gestational Age Act, which is reproduced in part in the appendix.  

STATEMENT OF THE CASE 

Statement of Facts 

This case concerns the State of Greene’s statutes that protect the health of mothers, 

the lives of unborn children, and the integrity of the medical profession, and that ensure 

fetal remains receive a dignified and respectful disposal.  

In the state of Greene, there are approximately 25,000 abortions each year. R. at 3. 

Currently, all abortions in Greene are performed by the Greene Women’s Health Clinic 

(the Clinic)—the only licensed abortion provider in Greene. R. at 4. While the Clinic will 

perform abortions until the sixteenth week of pregnancy, R. at 5, most abortions in Greene 

occur before the tenth week of pregnancy, R. at 3. 

Greene law makes it a felony to “knowingly and intentionally perform an abortion 

that is prohibited by law.” R. at 4. Abortion providers who violate these laws may also be 

subject to disciplinary sanctions and civil liability for wrongful death. R. at 4. On January 
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1, 2020, the Greene General Assembly passed the “Gestational Age Act” (the Act). R. at 

3. Under the Act, a woman may not receive an abortion until a physician determines the 

fetus’s probable gestational age. R. at 3. The Act then states that “a person shall not 

perform, induce, or attempt to perform or induce an abortion of an unborn human being if 

the probable gestational age of the unborn human being has been determined to be greater 

than fifteen (15) weeks.” R. at 3. It also provides for several exceptions. Women may still 

receive abortions after fifteen weeks when (1) it is necessary to protect the life or health of 

the mother, (2) the pregnancy resulted from rape or incest, or (3) there is a severe fetal 

abnormality. R. at 3. 

When Greene’s legislature passed the Act, it made several findings. First, the 

legislature found that most abortions performed after fifteen weeks’ gestation are dilation 

and evacuation procedures, which are “barbaric practice[s]” that are “dangerous for the 

maternal patient, and demeaning to the medical profession.” R. at 4. Second, it found that 

advances in prenatal science now show, among other things, that “the abilities to open and 

close fingers and sense outside stimulations develop at 12 weeks’ gestation.” R. at 4. 

Finally, the legislature found that the risks associated with abortion increase with 

gestational age. R. at 4.  

Shortly after, Greene’s legislature also passed “House Bill 222” (the Regulations), 

which regulates disposal of embryonic and fetal tissue. R. at 5. The Regulations govern all 

fetal tissue remains, including those from abortion, stillbirth, and miscarriage. R. at 5. The 

legislature intended to “promote the legitimate interests in ‘medical ethics’” and to 

“dispose of fetal remains in a method demonstrating respect for the life on the unborn.” R. 

at 5.  
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Before the legislature enacted the Regulations, the Clinic worked with a contractor 

to incinerate fetal remains along with all other “surgical byproducts.” R. at 5. These fetuses 

were often incinerated simultaneously with each other. R. at 5. The legislature sought to 

end this practice. R. at 5. Under the Regulations, abortion providers must possess a “burial 

transmit permit,” which allows for the “transportation and disposition of a dead human 

body.” R. at 6. Likewise, the Regulations prohibit the simultaneous cremation of fetuses. 

R. at 6. Instead, abortion providers must dispose of each fetus individually. R. at 6. Further, 

the Regulations amended the statutory definition of “surgical byproducts” to exclude 

aborted fetuses. R. at 6.  

While the Regulations prescribe the way abortion providers must dispose of aborted 

fetuses, it also gives mothers the “right to determine the final disposition of an aborted 

fetus” and requires clinics to inform mothers of that right. R. at 5. Additionally, the 

Regulations give mothers the option to dispose of the fetuses themselves. R. at 5. But if a 

mother waives her right to disposal, she is not required to be involved in the disposition 

process. R. at 5.  

Procedural History 

On the day Greene’s governor signed these statutes into law, the Clinic commenced 

this action. R. at 4. The Clinic argued that the Act was unconstitutional as a pre-viability 

prohibition on abortion. R. at 4. It also argued that the Regulations unduly burdened women 

seeking abortions. R. at 6. The district court issued a temporary restraining order for each 

statute, preventing their implementation. R. at 4, 6.  

First, regarding the Gestational Age Act, the Clinic moved to limit discovery to 

only the issue of viability, which the District Court granted. R. at 4. According to the district 

court, the Act was a “ban” on all elective abortions after fifteen weeks’ gestation. R. at 4. 
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“[G]iven the Supreme Court’s viability framework, that ban’s lawfulness hinges on a single 

question: whether the 15-week mark is before or after viability.” R. at 4.  

After discovery, the Clinic moved for summary judgment, providing uncontested 

evidence that viability is impossible at fifteen weeks’ gestation. R. at 4. The State opposed 

the motion for summary judgment, arguing that the Supreme Court has not yet answered 

whether the State’s asserted interests could justify the Act. R. at 4. The district court granted 

summary judgment for the Clinic. R. at 5. This Court’s abortion precedents compelled the 

district court to conclude that “viability marks the earliest point at which the State’s interest 

in fetal life is constitutionally adequate to justify a legislative ban on” elective abortions. 

R. at 5. Therefore, the district court permanently enjoined any application of the Act. R. at 

5. 

Second, regarding House Bill 222, the district court also granted summary 

judgment for the Clinic. R. at 6. It held the Regulations to be unconstitutional under the 

Fourteenth Amendment’s Due Process Clause. R. at 6. Consequently, it also permanently 

enjoined any application of the fetal remains regulations. R. at 6.   

The Fourteenth Circuit affirmed the summary judgment for the Clinic’s challenge 

to the Act. R. at 14. First, according to the court of appeals, the Act directly conflicts with 

Casey “[b]ecause the ban precludes women in the State of Greene from making the ultimate 

decision to terminate their pregnancy prior to viability.” R. at 10. It disregarded any interest 

that the State has in prohibiting “barbaric” practices that cause fetuses to experience pain. 

R. at 10. Even though this Court has never addressed these interests, the court of appeals 

felt compelled to follow Casey. R. at 7. Therefore, it held that the Act was unconstitutional. 

R. at 14. Judge Knotts concurred in the judgment, agreeing that this Court’s existing 
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abortion precedents required the result. R. at 15. But Judge Knotts reasoned that “nothing 

in the Constitutional text, structure, history, or tradition supports a right to abortion.” R. at 

15. Further, he contended that a prohibition on elective abortions should be constitutional 

if it satisfies rational-basis scrutiny. R. at 15. 

Likewise, in a split decision, the court of appeals affirmed the Clinic’s challenge to 

the Regulations. The court of appeals believed that the Regulations “impose onerous, 

unjustified, and medically unnecessary burdens” on women seeking abortions. R. at 10. 

The Regulations impose an undue burden because the logistical difficulties placed on 

abortion providers will increase costs for women. R. at 11. The court also determined that 

the State’s view on personhood would create an “impermissible psychological burden” on 

women. R. at 11. Moreover, the court of appeals rejected any state interest in humane fetal 

disposal because the law does not recognize a fetus as a person. R. at 13. Thus, it held the 

Regulations were unconstitutional. R. at 14. Judge Knotts dissented. R. at 17. He reasoned 

that the Regulations address an issue related to abortion but not abortion itself. R. at 18. 

“While the statute admittedly touches on abortion,” it does not “interfere[ ] with or 

burden[ ] a woman’s right to choose.” R. at 18. Therefore, he believed that the Regulations 

were constitutional. R. at 17.  

SUMMARY OF THE ARGUMENT 

The Constitution protects only enumerated rights and fundamental liberties that are 

deeply rooted in this nation’s history. Abortion is neither. But Roe manufactured a “right 

to an abortion” and elevated it to the same level as other fundamental rights. Inevitably, 

Roe’s rationale failed. Yet despite Roe’s failings, Casey perpetuated Roe’s fundamental 

error—that the Constitution protects a right to abortion. As a result, sensible state 

regulations of abortion are needlessly subjected to heightened scrutiny. This Court’s 
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abortion precedents are grievously wrong, unworkable, and destructive and should be 

abandoned. This Court should hold that a pre-viability prohibition of elective abortions is 

constitutional if, like here, a rational basis underlies the prohibition. Alternatively, this 

Court should hold that viability does not prevent states from prohibiting elective abortions 

because viability is a poorly reasoned doctrine created by this Court with no constitutional 

basis. This Court should reverse the judgment below. 

But even if this Court upholds those precedents, they do not invalidate the State of 

Greene’s fetal remains provisions. Throughout world history, human remains have 

consistently been treated with respect and dignity. Accordingly, the regulation of the 

disposal of human remains unquestionably falls within the State’s police power to enforce 

public health and morality. Box acknowledged these principles, recognizing the state’s 

legitimate interest in the proper disposal of aborted fetal remains. Here, the State of Greene 

acted pursuant to that interest when it required abortion providers to provide fetal remains 

with a dignified and respectful disposition. The Regulations directly affect only abortion 

providers. An increase in price or in difficulty finding a provider is merely incidental and 

does not impose an undue burden. Ultimately, the Regulations do not burden women—but 

even if they do, they are not unduly burdensome. Therefore, the Regulations are 

constitutional because a rational basis supports them.  

ARGUMENT 

“Freedom is enhanced by the creation of two governments, not one.” Alden v. 

Maine, 527 U.S. 706, 758 (1999). And it is federalism, not due process, that best protects 

liberty. While our Constitution protects many cherished rights and liberties, abortion is not 

one. Nothing in the Constitution’s text, structure, history, or tradition protect a right to 

abortion. Thus, the question in this case becomes not whether the Constitution protects a 
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right to abortion (which it does not), but whether this Court’s erroneous precedents are 

entitled to stare decisis (which they are not). Those precedents are grievously wrong, 

unworkable, and destructive, and they should be abandoned. Likewise, states must provide 

for the welfare of their people. Part of that welfare includes providing for the dignified and 

respectful disposal of human remains. Therefore, when states extend that dignity and 

respect to unborn fetuses, those laws should be treated no differently. Fetal remains 

provisions are not abortion regulations. It trivializes their significance to suggest otherwise. 

The diffusion of power increases liberty. Therefore, in the interest of liberty, states—and 

not this Court—should regulate issues of personal and moral significance when a rational 

basis exists for doing so.1 

I. This Court Should Hold That a Pre-Viability Prohibition of Elective Abortions Is 
Constitutional If, Like Greene’s Law, a Rational Basis Underlies the Prohibition. 

Although our Constitution protects many cherished rights and liberties, abortion is 

not one. Nothing in the Constitution’s text, structure, history, or tradition restricts a state’s 

ability to regulate—or even prohibit—elective abortions. In the absence of any 

constitutional limitation, states may exercise their police power when a rational basis exists 

for doing so. But despite the Constitution’s silence regarding abortion, this Court’s 

precedents have subjected state regulation of elective abortions to heightened scrutiny. 

Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 846 (1992). This Court should 

reserve heightened scrutiny for enumerated rights or those “fundamental rights and liberties 

which are, objectively, deeply rooted in this Nation’s history.” Washington v. Glucksberg, 

521 U.S. 702, 720 (1997). Because abortion is not a fundamental right, this Court should 

                                                 
1 Both issues in this case involve constitutional questions, which this Court reviews 

de novo. See, e.g., Pierce v. Underwood, 487 U.S. 552, 558 (1988).  
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overrule its abortion precedents that subject state regulations to heightened scrutiny. 

Further, this Court should also reverse the circuit court’s decision below and uphold 

Greene’s Act because a rational basis underlies the State’s decision to prohibit elective 

abortions.   

A. Because the Constitution Does Not Protect a Right to Abortion, It Does Not 
Prohibit State Regulation of Abortion. 

1. A Right to Abortion Is Not a “Liberty” Under the Due Process Clause. 

Just as the Constitution’s text does not protect abortion, neither does the Fourteenth 

Amendment’s Due Process Clause guarantee it as a protected “liberty.” U.S. Const. amend. 

XIV. The Due Process Clause protects only those “fundamental rights and liberties that 

are, objectively, deeply rooted in this nation’s history and tradition, and implicit in the 

concept of ordered liberty, such that neither liberty nor justice would exist if they were 

sacrificed.” Glucksberg, 521 U.S. at 720–21. But an objective review of history does not 

reveal abortion as a liberty “deeply rooted in this nation’s history and tradition.” Id. at 720. 

In 1849, eighteen states (out of thirty) had enacted statutes prohibiting abortion. James S. 

Witherspoon, Reexamining Roe: Nineteenth-Century Abortion Statutes and the Fourteenth 

Amendment, 17 St. Mary’s L.J. 29, 33 (1985). And that number only increased as time 

progressed. By the time the states ratified the Fourteenth Amendment in 1868, thirty states 

(out of thirty-seven) had enacted anti-abortion statutes. Id.; Roe v. Wade, 410 U.S. 113, 

175 n.1 (1973) (Rehnquist, J., dissenting). Many of these prohibitions remained in force 

for nearly one hundred years after ratification. Roe, 410 U.S. at 175 n.2 (Rehnquist, J., 

dissenting). Thus, given abortion’s widespread prohibition when the Fourteenth 

Amendment was ratified, the Fourteenth Amendment was never intended to include 

abortion as a protected “liberty.”  
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Recently, this Court recognized marriage as a “fundamental” right that had been 

“deeply rooted in this nation’s history and tradition.” Obergefell v. Hodges, 576 U.S. 644, 

657–62 (2015) (acknowledging marriage’s central role from the beginning of the “annals 

of human history”). At great length, this Court detailed marriage’s long and prominent 

history. Id. And it was against this backdrop that this Court held that “the right to marry is 

a fundamental right inherent in the liberty of a person.” Id. at 675. Thus, Obergefell 

presented the issue of who may exercise a fundamental right. But here, this Court must 

decide whether a fundamental right exists at all. Yet abortion shares no comparable history 

with marriage. While marriage has been recognized from the beginning of the “annals of 

human history,” abortion has been predominantly outlawed since this nation’s beginning. 

Therefore, the Constitution does not protect a right to abortion. Nothing in the 

Constitution’s text references abortion. Prior to Roe, this nation’s history and tradition left 

the power to regulate abortion to the states. See U.S. Const. amend. X (“The powers not 

delegated to the United States by the Constitution, nor prohibited by it to the States, are 

reserved to the States respectively . . . .”). Thus, state laws regulating or prohibiting elective 

abortions should receive rational-basis review. Glucksberg, 521 U.S. at 728 (stating that 

state action regarding nonfundamental liberties is subject to rational-basis review).  

2. Federalism, Not Due Process, Is the Bulwark of Liberty. 

Our Constitution presupposes that dual sovereignty defends liberty best. See Alden, 

527 U.S. at 758 (“[F]reedom is enhanced by the creation of two governments, not one.”). 

In choosing this Constitution, the Framers rejected the central government as a sole 

expression of the people’s will. Id. at 759 (noting that the existence of the states is proof of 

that refutation); Steven G. Calabresi & Lucy D. Bickford, Federalism and Subsidiarity: 

Perspectives from U.S. Constitutional Law 123, 125 (2014) (recognizing that the 
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Constitution embraces the “idea that matters should be decided at the lowest or least 

centralized competent level of government”).  

Rather, our Constitution provides for a national government of limited powers. See 

U.S. Const. art. I, § 8 (listing the powers of Congress); U.S. Const. amend. X (reserving 

power to the States). Our states form a “distinct and independent portion of supremacy.” 

The Federalist No. 39 (James Madison). The federal government’s “jurisdiction extends to 

certain enumerated objects only, and leaves to the several States a residuary and inviolable 

sovereignty over all other objects.” Id. With our Constitution, the “Framers thus ensured 

that powers which ‘in the ordinary course of human affairs, concern the lives, liberties, and 

properties of the people were held by governments more local and more accountable than 

a distant federal bureaucracy.’” NFIB v. Sebelius, 567 U.S. 519, 536 (2012) (quoting The 

Federalist No. 45 (James Madison)). They recognized that “federalism secures to citizens 

the liberties that derive from diffusion of sovereign power.” Id.  

Roe and Casey depart from this tradition of federalism and stand alone. Fortunately, 

this Court has recently signaled a return to principles of federalism. See United States v. 

Lopez, 514 U.S. 547, 567 (1995) (refusing “to convert congressional authority under the 

Commerce Clause to a general police power of the sort retained by the States”); United 

States v. Morrison, 529 U.S. 598, 618 (2000) (reaffirming that the police power “has 

always been the province of the states”); Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 

76 (1996) (holding that Congress lacks the power to override state sovereign immunity); 

Printz v. United States, 521 U.S. 898, 935 (1997) (holding that Congress cannot 

commandeer state officials to implement federal policies). But Roe and Casey cut against 

this federalism current. First, this Court’s abortion precedents require federal courts to 
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establish social policy for an entire nation. Contra NFIB, 567 U.S. at 536 (recognizing that 

diffusion of power best secures liberty). And second, this Court’s abortion precedents 

involve matters of health care and family law, matters traditionally left to the states. See, 

e.g., Mary Kate Kearney, Breaking the Silence: Tort Liability for Failing to Protect 

Children from Abuse, 42 Buff. L. Rev. 405, 412 n.26 (1994) (noting that every state 

imposes an obligation on parents to support their children financially); Obergefell, 576 

U.S. at 659–61 (providing a historical overview of state regulation of marriage). Although 

state legislatures act as “laborator[ies] of experimentation,” Jeffrey S. Sutton, 51 Imperfect 

Solutions 216 (2018), this Court cannot, see id. at 17 (noting that this Court must apply a 

“federalism discount” when deciding constitutional cases). The states are free to consider 

local conditions and traditions. They have the flexibility to continually question the merits 

of their enactments to ensure their success. See id. But unlike the states, this Court must 

consider the interests of an entire nation. It does not abandon its previous decisions lightly. 

See Casey, 505 U.S. at 867 (“[T]o overrule under fire in the absence of the most compelling 

reason to reexamine a watershed decision would subvert the Court’s legitimacy beyond 

any serious question.”). These are not ideal conditions to resolve matters of significant 

public policy. This Court should leave these issues to the states. 

Therefore, this Court should overrule its abortion precedents. “This Court is not the 

only guardian of individual rights in America.” Am. Legion v. Am. Humanist Ass’n, 139 S. 

Ct. 2067, 2094 (2019) (Kavanaugh, J., concurring). By allowing the states to act as 

“laboratories of experimentation,” this Court can enable the states to bring stability and 

solidarity through discussion, compromise, and agreement.  
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B. This Court Should Overrule Its Abortion Precedents That Subject Abortion 
Regulations to Heightened Scrutiny.  

Roe and Casey are “flawed in [their] fundamentals,” have proved “unworkable in 

practice,” and are “inconsistent with our history and our precedents.” Cnty. of Allegheny v. 

ACLU, 492 U.S. 573, 669 (1989) (Kennedy, J., concurring in the judgment in part and 

dissenting in part). They must be overruled.  

In Roe v. Wade, this Court held that there is a constitutional right to privacy under 

the Fourteenth Amendment. 410 U.S. at 154 (noting that within the “penumbras” of our 

Constitution lies a general right to privacy). This general right to privacy includes a 

woman’s decision to choose whether to terminate a pregnancy. Id. Then, in Casey, this 

Court rejected much of Roe’s privacy reasoning and instead rested its holding on the 

“private realm of family life which the state cannot enter.” 505 U.S. at 851 (quoting Prince 

v. Massachusetts, 321 U.S. 158, 166 (1944)). “These matters, involving the most intimate 

and personal choices a person may make in a lifetime, choices central to personal dignity 

and autonomy, are central to the liberty protected by the Fourteenth Amendment.” Id. at 

851. But despite disagreements over rationale, this Court preserved Roe’s central holding. 

Id. at 846. “Before viability, the State’s interests are not strong enough to support a 

prohibition of abortion or the imposition of a substantial obstacle to the woman’s effective 

right to elect the procedure.” Id. 

This Court should cast Roe and Casey aside. Stare decisis is not an “inexorable 

command,” Ramos v. Louisiana, 140 S. Ct. 1390, 1405 (2020), and it is “at its weakest” 

when this Court interprets the Constitution, Knick v. Twp. of Scott, 139 S. Ct. 2162, 2177 

(2019). This case provides a compelling opportunity for this Court to correct its abortion 

precedents. First, Roe and Casey are “grievously” and “egregiously” wrong. Ramos, 140 
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S. Ct. at 1414. Second, they are unworkable and beyond repair. Payne v. Tennessee, 501 

U.S. 808, 827 (1991). Third, legal and factual developments have left them in the dust. 

Janus v. AFSCME, 138 S. Ct. 2448, 2482 (2018). Fourth, reliance interests cannot justify 

preserving them. Ramos, 140 S. Ct. at 1415 (Kavanaugh, J., concurring). And finally, they 

have severely damaged this Court and this nation, and only in their absence can we contain 

their harm and begin to heal. 

1. This Court’s Abortion Precedents Are Grievously Wrong.   

Roe and Casey are grievously wrong. And whether a precedent is “grievously” or 

“egregiously” wrong is a prime stare decisis consideration. See id. at 1414 (Kavanaugh, J., 

concurring). To make that determination, courts “examine the quality of the precedent’s 

reasoning” and “consistency and coherence with other decisions.” Id. And as demonstrated 

above, neither Roe nor Casey has a constitutional basis. See supra Section I.A. 

First, Roe established a right to abortion born out of a constitutional “right to 

privacy.” Roe, 410 U.S. at 152. Despite this Court’s inability to pinpoint this right to 

privacy’s source, it concluded that in the “penumbras” of our Constitution lies a general 

right to privacy. See id. (noting that many “zones of privacy” exist within the Constitution). 

This general right to privacy formed the cornerstone of Roe’s right to abortion. Yet, the 

Constitution guarantees no general right to privacy. Instead, the Constitution protects 

“zones of privacy” through its textual provisions. E.g., U.S. Const. amend. IV. And while 

Roe acknowledged that the Fourteenth Amendment could protect unenumerated interests 

in privacy, those interests must be “fundamental” and “deeply rooted in this nation’s 

history and tradition.” Glucksberg, 521 U.S. at 723–24. Abortion is neither. 

Although Casey rejected Roe’s failed right-to-privacy logic, this Court embraced 

another equally untenable position. Casey instead preserved Roe’s central holding through 
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“individual liberty” and “personal dignity and autonomy.” 505 U.S. at 851 (“Our cases 

recognize “the right of the individual, married or single, to be free from unwarranted 

governmental intrusion into matters so fundamentally affecting a person as the decision 

whether to bear or beget a child.” (quoting Eisenstadt v. Baird, 405 U.S. 438, 453 (1972))). 

Just as the Constitution does not protect a general right to privacy, neither does it protect a 

general right to individual autonomy. This Court’s logic was unsound. The appropriate test 

is not whether an interest is “consistent with this Court’s substantive-due-process line of 

cases,” but whether that interest has a basis in the Constitution’s text, structure, history, or 

tradition. Glucksberg, 521 U.S. at 723–24. And again, history shows that abortion was 

never considered “fundamental” or “deeply rooted” in tradition.  

Even proponents and supporters of Roe and Casey’s right to abortion find it 

challenging to defend. See John Hart Ely, The Wages of Crying Wolf: A Comment on Roe 

v. Wade, 82 Yale L.J. 920, 947 (1973) (“It is . . . a very bad decision. It is bad because it is 

bad constitutional law, or rather because it is not constitutional law and gives almost no 

sense of an obligation to try to be.”); Laurence H. Tribe, Forward: Toward a Model of 

Roles in the Due Process of Life and Law, 87 Harv. L. Rev. 1, 7 (1973) (“[T]he substantive 

judgment on which [Roe] rests is nowhere to be found.”); Edward Lazarus, The Lingering 

Problems with Roe v. Wade, FindLaw (Oct. 3, 2002), https://tinyurl.com/ratw53pa (“A 

constitutional right to privacy broad enough to include abortion has no meaningful 

foundation in constitutional text, history, or precedent . . . if those sources are fairly 

described and reasonably faithfully followed.”). This Court should not support a decision 

that even abortion rights advocates struggle to defend. 
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Roe and Casey have no basis in constitutional text, structure, history, or tradition. 

See Glucksberg, 521 U.S. at 723–24. They are grievously wrong and are not entitled to 

stare decisis.  

2. This Court’s Abortion Precedents Are Unworkable and Beyond Repair.  

Roe and Casey’s heightened scrutiny standard has proved unworkable and is 

beyond repair. See Payne, 501 U.S. at 827 (acknowledging that “this Court has never felt 

constrained to follow precedent” that is “unworkable”). As such, this Court should cast 

these precedents aside in favor of a more workable test. 

First, Roe and Casey’s heightened scrutiny has not “promote[d] the evenhanded, 

predictable, and consistent development of legal principles.” Payne, 501 U.S. at 827 

(noting these as the primary purposes underlying stare decisis). Even among the members 

of this Court, there is little consistency regarding the definition of an “undue burden” under 

Casey. 505 U.S. at 877; Compare June Med. Servs., LLC v. Russo, 140 S. Ct. 2103, 2120–

32 (plurality) (finding an undue burden based on one view of Casey), with id. at 2135–42 

(Roberts, C.J., concurring) (finding an undue burden based on a second view of Casey), 

and with id. at 2154–65 (Alito, J., dissenting) (rejecting any undue burden based on a third 

view of Casey). With no textual basis to undergird the “undue burden” standard, courts are 

left with little to no guidance. This Court cannot “weigh” or “compare” the “imponderable 

values” involved under Roe and Casey. Id. at 2136 (Roberts, C.J., concurring). When faced 

with these dilemmas in the past, this Court has overruled its unworkable precedent. See 

Garcia v. SAMTA, 469 U.S. 528 (1985). In Garcia, this Court overruled a Commerce 

Clause doctrine that required courts to determine, among other things, whether 

congressional legislation regulated a “traditional government function[ ].” 469 U.S. at 548. 

This Court expressed concern over whether courts could “identify principled constitutional 
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limitations on the scope of Congress’ Commerce Clause powers over the States merely by 

relying on a priori definitions of state sovereignty.” Id. Such a vague constitutional basis 

“invites an unelected federal judiciary to make decisions about which state policies it favors 

and which ones it dislikes.” Id. It would be unprincipled for this Court to shy away from 

clarity in this case. The undue-burden test is unworkable, and this Court should abandon 

it. 

Second, Roe and Casey’s heightened scrutiny is unworkable because it fails to 

account adequately for the state interests involved in abortion regulation. See id. 

(overruling precedent that failed to consider the interests involved). While the undue-

burden standard considers the state’s compelling interests after viability, it lessens any state 

interest before viability. See Casey, 505 U.S. at 846 (holding that before viability, the 

state’s interests cannot support a prohibition or imposition of undue burden). But if the 

state’s interest is “compelling after viability,” it “is equally compelling before viability.” 

Thornburgh v. Am. Coll. of Obstetricians and Gynecologists, 476 U.S. 747, 795 (1986) 

(White, J., dissenting). Therefore, this Court should jettison the undue-burden standard 

because it is unworkable and fails to consider all interests surrounding abortion. 

Instead of leaving courts in an impossible position under Roe and Casey, this Court 

should return abortion regulation to its rightful place—with the people and their duly 

elected representatives. Judicial review is “antidemocratic and antimajoritarian.” William 

H. Rehnquist, The Notion of a Living Constitution, 54 Tex. L. Rev. 693, 695 (1976). When 

this Court invalidates an act passed by the legislature, it is “the gravest and most delicate 

duty that this Court is called upon to perform.” Blodgett v. Holden, 275 U.S. 142, 147–48 

(1927) (opinion of Holmes, J.). This Court “is the most vulnerable and comes nearest to 
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illegitimacy when it deals with judge-made constitutional law having little or no cognizable 

roots in the language or . . . design of the Constitution.” Michael H. v. Gerald D., 491 U.S. 

110, 122 (1989). And abortion is an issue “fraught with judgments of policy and value over 

which opinions are sharply divided.” Maher v. Roe, 432 U.S. 464, 479 (1977). These 

competing views of policy and morality are best resolved “by the will of the people,” not 

the courts. Thornburgh, 476 U.S. at 796 (White, J., dissenting). Therefore, this Court 

should apply rational-basis scrutiny to abortion regulations to allow state legislatures to 

resolve the abortion issue. 

3. Legal and Factual Developments Have Eroded This Court’s Abortion 
Precedents.  

Legal and factual developments have “eroded” Roe and Casey’s “underpinnings.” 

Janus, 138 S. Ct. at 2482. Legal developments have left this Court’s abortion precedents 

“an outlier among” its substantive due process precedents. Id. First, in Glucksberg, this 

Court established that the Fourteenth Amendment’s Due Process Clause protects only those 

“fundamental rights and liberties that are, objectively, deeply rooted in this nation’s history 

and tradition, and implicit in the concept of ordered liberty, such that neither liberty nor 

justice would exist if they were sacrificed.” 521 U.S. at 720–21. Under this test, abortion 

is not a protected liberty under the Due Process Clause because it is neither “fundamental” 

nor “deeply rooted” in this nation’s history. Likewise, outside of Roe and Casey, this Court 

has never established any other constitutional right to effect “the purposeful termination” 

of a human being. Harris v. McRae, 448 U.S. 297, 325 (1980).  

Not only has the law moved beyond Roe and Casey, but factual developments have 

rendered their foundation obsolete. First, social progress for women has eased—if not 

eliminated—Roe’s concerns regarding women’s well-being. Roe feared that psychological 
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harm could result from an inability to care for the child, which would “force upon” women 

“a distressful life and future.” 410 U.S. at 153. But women no longer face pregnancy 

discrimination, and the government provides women with medical care and social services 

programs. McCorvey v. Hill, 385 F.3d 846, 851 (5th Cir. 2004) (Jones, J., concurring). 

Even if the mother felt overwhelmed, many state legislatures have enacted “infant safe 

haven laws” for mothers to relinquish their babies safely. See, e.g., Children’s Bureau, 

HHS, Infant Safe Haven Laws 2 (2016), https://tinyurl.com/e3kx8zty. Also, pregnancy no 

longer defines a woman’s social status or career potential. McCorvey, 385 F.3d at 851. 

Alongside these developments, studies now show that women may suffer long-term 

emotional damage resulting from their decision to have an abortion. Id.  

Second, medical and scientific advances have overtaken Roe’s factual assumptions 

regarding abortion risks and viability. Casey, 505 U.S. at 860 (acknowledging scientific 

and medical advances had “overtaken” Roe’s assumptions). By “common understanding 

and scientific terminology, a fetus is a living organism while with the womb” before 

viability. Gonzales v. Carhart, 550 U.S. 124, 147 (2007). Prenatal advances show that “the 

abilities to open and close fingers and sense outside stimulations” begin by the twelfth 

week. R. at 4; see also Hamilton v. Scott, 97 So. 3d 728, 742 (Ala. 2012) (Parker, J., 

concurring specially). Likewise, “abortion carries risks to maternal health that increase 

with gestational age.” R. at 4. Thus, scientific and medical knowledge counsels against 

abortion before Casey’s viability line. R. at 5 (noting that fifteen weeks is before viability). 

But because of decades-old medical observations, states are powerless to effect change. 

This Court must not stifle state innovation in preventing societal harm. 
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4. Reliance Interests Do Not Justify Preserving This Court’s Abortion 
Precedents. 

No reliance interests should prevent this Court from abandoning its erroneous and 

unworkable abortion precedents. Payne, 501 U.S. at 828; Ramos, 140 S. Ct. at 1415. 

Although Casey recognized that reliance on Roe “cannot be exactly measured,” see 505 

U.S. at 856 (“Abortion is customarily chosen as an unplanned response to the consequence 

of unplanned activity or to the failure of conventional birth control . . . .”), it concluded that 

“people have organized intimate relationships and made choices that define their views of 

themselves and their places in society, in reliance on the availability of abortion in the event 

that contraception should fail,” id. at 856. While reliance on Roe and Casey cannot be 

measured with certainty, any reliance on these precedents would likely dissipate within a 

year of this Court’s decision overruling Roe and Casey. Cf. Janus, 138 S. Ct. at 2485 

(“[T]he short-term nature of” reliance interests weaken “the force of reliance.”). Because 

the reliance interests in this case are substantially weaker than they were in Janus or Ramos, 

they cannot justify preserving Roe or Casey. See Janus, 138 S. Ct. at 2484 (rejecting union 

reliance interests in Abood, which previously held that unions could require non-union 

public employees to pay fees); Ramos, 140 S. Ct. at 1406 (rejecting state reliance interests 

in Apodaca, which previously held that the Sixth Amendment’s unanimity requirement did 

not apply to the states).  

Moreover, reliance on fractured and unsettled jurisprudence is even less justified. 

See, e.g., Seminole Tribe, 517 U.S. at 63–64. And when precedent “does not provide a clear 

or easily applicable standard,” “arguments for reliance based on clarity are misplaced.” 

Janus, 138 S. Ct. at 2484. Not only is abortion jurisprudence fractured, but its existence 

depends on unpredictable footing. A woman’s right to abortion under Roe and Casey turns 
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on “the uncertainty of the viability determination.” Colautti v. Franklin, 439 U.S. 379, 395 

(1979). Thus, overruling Roe and Casey upsets reliance interests no more than the current, 

perpetually moving target that is viability. 

In this case, Greene’s Act prohibiting elective abortions after fifteen weeks 

effectively reduces the window for women in Greene to get an abortion by one week. R. at 

5 (stating that “the Clinic does not provide abortions after” sixteen weeks). It is difficult to 

perceive any strong reliance interests in receiving an abortion between the fifteenth and 

sixteenth week of pregnancy. Women in Greene are still free to obtain an abortion for the 

first three and a half months of pregnancy. Any disruption of women’s reliance interests 

by Greene’s Act is minimal. 

Because abortion presents unusual reliance interests, see Payne, 501 U.S. at 828, 

and its jurisprudence is fractured and unpredictable, any reliance interests are less justified. 

And these reliance interests would likely diminish within a short period. Therefore, this 

Court should not preserve its abortion precedents to protect such shallow reliance interests.  

5. This Court’s Abortion Precedents Have Severely Damaged This Nation’s 
Culture and This Court’s Credibility.  

This Court’s abortion precedents have severely damaged this nation. “The issue of 

abortion is one of the most contentious and controversial in contemporary American 

society. It presents extraordinarily difficult questions that, as the Court recognizes, involve 

virtually irreconcilable points of view.” Stenberg v. Carhart, 530 U.S. 914, 947 (2000) 

(O’Connor, J., concurring). This Court in Casey erroneously believed it was “call[ing] the 

contending sides of a national controversy to end their national division by accepting a 

common mandate rooted in the Constitution.” 505 U.S. at 867. But the Constitution does 

not mandate a women’s right to choose, nor did Casey end the national division. See, e.g., 
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Ruth Bader Ginsburg, Some Thoughts on Autonomy and Equality in Relation to Roe v. 

Wade, 63 N.C. L. Rev. 375, 385–86 (1985) (“Heavy-handed judicial intervention . . . was 

difficult to justify and appears to have provoked, not resolved, conflict.”). And it is little 

surprise that Roe and Casey failed. “Value judgments, after all, should be voted on, not 

dictated.” Casey, 505 U.S. at 1001 (Scalia, J., concurring in the judgment in part and 

dissenting in part). Thus, until this Court returns abortion to its rightful place among the 

states—where discussion, compromise, and agreement can be had—this nation cannot 

resolve the abortion issue.  

Second, Roe and Casey have had an “institutionally debilitating effect” on this 

Court. Thornburgh, 476 U.S. at 818 (O’Connor, J., dissenting). “A Court that rests 

decisions of extraordinary social importance on the right to define one’s own concept of 

existence, of meaning, of the universe, and of the mystery of human life . . . promote[s] the 

image of politicians in robes.” Stephen E. Sachs, Supreme Court as Superweapon: A 

Response to Epps & Sitaraman, 129 Yale L.J. F. 93, 105 (2019). The nation should not 

perceive this Court as a “superweapon,” nor should this Court actually be one. The 

Federalist No. 78 (Alexander Hamilton) (arguing that this Court belongs to the “weakest 

of the three” branches). It harms this Court’s legitimacy to be endlessly entangled in a 

“hotly contested moral and political issue.” Thornburgh, 476 U.S. at 796 (White, J., 

dissenting). To make matters worse, this Court receives political pressure that only 

“political” branches should receive. Since Roe and Casey, abortion “consume[s] Supreme 

Court nominations and confirmation proceedings.” Jan Crawford Greenburg, Supreme 

Conflict: The Inside Story of the Struggle for Control of the United States Supreme Court 

221 (2007); Melissa Murray, The Symbiosis of Abortion and Precedent, 134 Harv. L. Rev. 
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308, 310 (2020) (“[E]very Supreme Court nominee [is] quizzed about her views on the role 

of precedent in decision making and, indirectly, the continued vitality of Roe . . . .”). This 

Court’s legitimacy and perception matter. See June Medical, 140 S. Ct. at 2134 (Roberts, 

C.J., concurring in the judgment). As such, it is time for this Court to step out of the political 

spotlight and return significant policy issues to the states where they belong. U.S. Const. 

amend. X.  

* * * * * * 

Stare decisis “promotes evenhanded, predictable, and consistent development of 

legal principles,” Payne, 501 U.S. at 827, only if those legal principles are predictable and 

consistent to begin with. Stare decisis does not transform unwieldy, unworkable, and 

erroneous legal principles into consistent and predictable law. Under Roe and Casey, the 

only predictability and consistency that stare decisis has promoted is a constant state of 

confusion, chaos, and division. This cannot continue. This Court should overrule its 

precedents subjecting abortion regulations to heightened scrutiny.  

C. This Court Should Hold That Greene’s Act Is Constitutional Because It Is 
Rationally Related to Valid State Objectives. 

Under rational-basis review, a court asks only whether the law at issue is “rationally 

related to legitimate government interests.” Glucksberg, 521 U.S. at 728. Here, the Act is 

rationally related to three valid government interests: (1) protecting the life of the unborn, 

(2) protecting the health of women, and (3) protecting the medical profession’s integrity. 

R. at 4, 17.  

First, protecting the life of the unborn is a legitimate government interest. Casey, 

505 U.S. at 846. The Act prevents the killing of unborn life after fifteen weeks into a 
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woman’s pregnancy, so Greene’s legislature could reasonably believe that the Act’s 

restriction would save unborn lives. 

Second, protecting the health of women is also a legitimate government interest. Id. 

Greene’s legislature found “that abortion carries risks to maternal health that increase with 

gestational age.” R. at 4. By requiring women to receive abortions earlier in their 

pregnancy, the legislature could reasonably believe that it could avoid significant dangers 

to women’s health. 

And third, Greene’s interest in protecting the medical profession’s integrity is also 

legitimate. Gonzales, 550 U.S. at 157. Greene’s legislature determined “that most abortions 

performed after 15 weeks’ gestation are dilation and evacuation procedures and that the 

intentional commitment of such acts . . . is a barbaric practice” and is “demeaning to the 

medical profession.” R. at 4. Therefore, the legislature could reasonably believe that it 

could protect the medical profession’s integrity by preventing the use of these “barbaric” 

practices. 

The State does not seek to diminish a woman’s significant interest in autonomy 

over her body. But rational-basis review does not make “an independent appraisal of the 

competing interest involved” because it goes “beyond the judicial function.” McRae, 448 

U.S. at 326. Nor does it matter if the Act is “not perfectly tailored to [its] end[s]” because 

rational-basis review does not require the precision demanded by heightened scrutiny. Box 

v. Planned Parenthood of Ind. & Ky., 139 S. Ct. 1780, 1782 (2019). For rational-basis 

scrutiny, it is sufficient that these state interests are rationally related to legitimate 

government interests. Therefore, this Court should uphold Greene’s Gestational Age Act.  
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II. Alternatively, This Court Should Hold That Viability Does Not Prevent States 
from Prohibiting Elective Abortions and Should Reverse the Judgment Below. 

A. This Court Should Hold That Viability Does Not Prevent States from 
Prohibiting Elective Abortions. 

Even if this Court chooses not to overrule Roe and Casey, it should reject the 

viability rule, which prevents state regulation of abortion before viability.  

This Court concluded in Roe that the state has a compelling interest only after 

viability “because the fetus then presumably has the capability of meaningful life outside 

the womb.” 410 U.S. at 163. Casey then stated that viability “is the time at which there is 

a realistic possibility of maintaining and nourishing a life outside the womb, so that the 

independent existence of the second life can in reason and all fairness be the object of state 

protection that now overrides the rights of the woman.” 505 U.S. at 870. Neither 

understanding is sound. 

First, viability is a poorly reasoned doctrine created by the Court with no foundation 

in the Constitution. Nothing in the Constitution’s text, structure, history, or tradition 

protects a right to abortion before viability. See Ely, supra at 924. And even if the 

Constitution protects a right to abortion, it defies logic to suggest that any constitutional 

right depends on an evermoving window that shrinks with every advance in medical 

technology. See City of Akron v. Akron Cent. for Reproductive Health, 462 U.S. 416, 458 

(O’Connor, J., dissenting); Casey, 505 U.S. at 860 (noting that viability will continue to 

shift over time). Although the Constitution does adapt to modern advances in technology, 

see Kyllo v. United States, 533 U.S. 27, 29 (2001) (applying the Fourth Amendment to a 

thermal-imaging device), employing a constantly changing standard flies in the face of 

constitutional law principles. Akron Cent. for Reproductive Health, 462 U.S. at 458. 

Constitutional rights are not “some good-for-this-day-only coupon.” Am. Legion, 139 S. 
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Ct. at 2102 (Gorsuch, J., concurring). This Court should abandon viability—not only 

because it would be more true to the Constitution, but because it would also provide women 

with more stability, not less.  

Second, Roe and Casey’s “bright-line” rule fails to consider the state’s interests 

adequately. Like all states, Greene has an interest in protecting women’s health and unborn 

life, Casey, 505 U.S. at 846, and “in protecting the integrity and ethics of the medical 

profession,” Glucksberg, 521 U.S. at 731. Yet, this Court’s viability rule rejects any state 

interest before viability. But the compelling nature of the interest cannot depend on a 

particular point in the pregnancy. If the state’s interest is “compelling after viability,” it “is 

equally compelling before viability.” Thornburgh, 476 U.S. at 795 (White, J., dissenting). 

Likewise, it “remove[s] the states’ ability to account for advances in medical and scientific 

technology that have greatly expanded our knowledge of prenatal life.” MKB Mgmt. Corp. 

v. Stenehjem, 795 F.3d 768, 774 (8th Cir. 2015). Take this case, for example. Greene’s 

legislature found that “the abilities to open and close fingers and sense outside stimulations 

develop at 12 weeks’ gestation.” R. at 4. In light of that knowledge, the legislature 

concluded that current abortion procedures used at that stage of pregnancy are “a barbaric 

practice.” R. at 4. Nonetheless, the lower courts concluded that “[g]iven the Supreme 

Court’s viability framework, that ban’s lawfulness hinges on a single question: whether the 

15-week mark is before or after viability.” R. at 4. There was no consideration of any 

additional medical developments nor of the state’s compelling interests. Therefore, Roe 

and Casey disadvantage states from pursuing their compelling interests merely because an 

unborn life is not yet capable of surviving outside the womb with a little less help.  
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B. This Court Should Reverse the Lower Courts’ Judgment Because Greene’s 
Act Satisfies Any Standard of Scrutiny.  

Because abortion is neither a fundamental right nor does it involve a suspect class, 

abortion regulations should receive intermediate scrutiny. See Glucksberg, 521 U.S. at 728 

(applying rational basis scrutiny to a nonfundamental right); Craig v. Boren, 429 U.S. 190, 

197 (1996) (applying intermediate scrutiny to a non-suspect class). But even if this Court 

applies strict scrutiny, Greene’s Act is still constitutional. Under strict scrutiny, a law must 

be “narrowly tailored to serve a compelling state interest.” Williams-Yulee v. Fla. Bar, 575 

U.S. 433, 444 (2015). This Court has already recognized that Greene has a compelling 

interest in protecting the health of women, Casey, 505 U.S. at 846, the lives of the unborn, 

id., and the medical profession’s integrity, Glucksberg, 521 U.S. at 731. This Court should 

hold that these interests are also compelling at fifteen weeks’ gestation. The unborn child 

already has “the abilit[y] to open and close fingers and sense outside stimulations.” R. at 

4. The proceedings “carr[y] risks to maternal health that increase with gestational age.” R. 

at 4. And “the intentional commitment of such acts . . . is a barbaric practice” that is 

“demeaning to the medical profession.” R. at 4. Doctors would perform barbaric practices, 

risk the mother’s health, and terminate lives that have already taken on human form.  

Likewise, this Court should hold that the Act is narrowly tailored to the state’s 

compelling interests because it prohibits abortions after fifteen weeks “[e]xcept in a 

medical emergency or in the case of a severe fetal abnormality.” R. at 3. And if the Act is 

constitutional under “exacting scrutiny,” then it is also constitutional under any lesser 

scrutiny. Therefore, this Court should reject Roe and Casey’s viability rule and reverse the 

lower court’s judgment. 
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III. The Fetal Remains Regulations Do Not Unduly Burden a Woman’s Access to 
Abortion Because They Address a Legitimate State Interest Unrelated to the Act 
of Abortion.  

A. The Regulations Do Not Unduly Burden a Women’s Access to Abortion 
Because They Regulate Post-Abortion Procedures, Not the Act of Abortion. 

Even if this Court retained its flawed precedents and applied the undue burden rule 

to Greene’s fetal remains provisions, the Regulations would still be constitutional. 

Admittedly, the undue burden test has received disparate treatment from this Court in the 

past. See supra Section I.B.2. And as the Fourteenth Circuit would have it, the undue 

burden test “requires that the courts consider the burdens a law imposes on abortion access 

together with the benefits those laws confer.” R. at 11 (quoting Whole Woman’s Health v. 

Hellerstedt, 136 S. Ct. 2292, 2309 (2016)). But that isolated quotation does not accurately 

reflect this Court’s undue burden precedent. No balancing of hypothetical harms against 

proposed benefits is required. Instead, Chief Justice Roberts’s controlling opinion in June 

Medical solidified the undue burden test as Casey explained it: “the only question for a 

court is whether a law has the ‘effect of placing a substantial obstacle in the path of a 

woman seeking an abortion of a nonviable fetus.’” June Medical, 140 S. Ct. at 2138 

(Roberts, C.J., concurring in the judgment) (emphasis added) (quoting Casey, 505 U.S. at 

877). 

In June Medical, this Court held that a state law imposed an undue burden when it 

required abortion providers to have admitting privileges at nearby hospitals. 140 S. Ct. at 

2132. The opinion of the Court relied in part on the undue burden test as it was articulated 

in Whole Woman’s Health v. Hellerstedt. 140 S. Ct. at 2120 (“[W]e apply the constitutional 

standards set forth in our earlier abortion-related cases, and in particular in Casey and 

Whole Woman’s Health.”). Notably, Whole Woman’s Health described the undue burden 
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test as one that requires courts to “consider the burdens a law imposes on abortion access 

together with the benefits those laws confer.” Whole Woman’s Health, 136 S. Ct. at 2309. 

But Chief Justice Roberts, writing separately, concurred only in the judgment. Id. 

at 2133 (Roberts, C.J., concurring in the judgment). He agreed that the state’s law was 

unconstitutional but explained that Whole Woman’s Health did not change Casey’s undue 

burden standard. Id. Specifically, the undue burden standard as explained in that case 

“could invite a grand ‘balancing test in which unweighted factors mysteriously are 

weighed.’” Id. at 2136 (quoting Marrs v. Motorola, Inc., 577 F.3d 783, 788 (7th Cir. 

2009)). “Pretending that we could pull that off,” he wrote, “would require us to act as 

legislators, not judges.” Id. In sum, Casey does not require a “consideration of a 

regulation’s benefits.” Id. at 2139. Indeed, while this Court discussed the benefits of the 

spousal notification provision at issue in that case, it did not place those benefits “on a scale 

opposite the law’s burdens. Rather, Casey discussed benefits in considering the threshold 

requirement that the State have a ‘legitimate purpose’ and that the law be ‘reasonably 

related to that goal.’” Id. at 2138; see Casey, 505 U.S. at 887–98. Properly understood, the 

undue burden test is simply a determination of whether the challenged law poses a 

“substantial obstacle”—no more. Id. at 2137. 

The opinion of the Court did not receive a majority vote in June Medical. Instead, 

Chief Justice Roberts’s separate concurrence was crucial to holding the state’s law 

unconstitutional. Thus, his opinion controls because it concurred in the judgment on the 

narrowest grounds. Marks v. United States, 430 U.S. 188, 193 (1977) (explaining that when 

“no single rationale explaining the result [of a case] enjoys the assent of five Justices, ‘the 

holding of the Court may be viewed as that position taken by those Members who 
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concurred in the judgments on the narrowest grounds’” (quoting Gregg v. Georgia, 428 

U.S. 153, 169 n.15 (1976))); see also Hopkins v. Jegley, 968 F.3d 912, 915 (8th Cir. 2020) 

(explaining the logic and application of Chief Justice Roberts’s concurrence in the context 

of a challenge to a state law regulating the disposition of fetal remains). The circuit court 

erred as a matter of law when it failed to apply that test below. It instead inquired whether 

the Regulations “confer ‘benefits sufficient to justify the burdens [that they impose] upon 

abortion access.’” R. at 11 (quoting Whole Woman’s Health, 136 S. Ct. at 2300). This Court 

should reverse the circuit court and hold that a law is constitutional when it does not unduly 

burden a woman’s access to abortion—regardless of what the balance between those 

burdens and other benefits may be.  

In this context, the undue burden test is a simple one. It asks only whether “a state 

regulation has the purpose or effect of placing a substantial obstacle in the path of a woman 

seeking an abortion of a nonviable fetus.” Casey, 505 U.S. at 877. It is necessary that the 

obstacle be “substantial” because “[w]hat is at stake is the woman’s right to make the 

ultimate decision, not a right to be insulated from all others in doing so.” Casey, 505 U.S. 

at 877. It follows from that principle that states may express their “profound respect” for 

the life of the unborn. Id. In some cases, this “profound respect” takes shape in the way 

that the State “foster[s] the health of a woman seeking an abortion.” Id. In others, such as 

this one, the State also displays this respect through laws ensuring the dignified and 

respectful disposition of aborted fetuses. See id.  

Greene’s regulations do not unduly burden a woman’s access abortion. An undue 

burden exists only if (1) the State intends to burden access to abortion or (2) the law has 
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that effect. Id. Here, “[t]here is no indication that the provisions are intended to burden 

abortion.” R. at 18. Nor do they have that effect.   

First, under Casey, a hypothetical burden is not an undue burden. While the circuit 

court speculated that the Regulations would impose emotional and financial burdens on 

women seeking abortions, R. at 11–12, those concerns are unfounded. But even if those 

concerns exist, they do not rise to the level of a “substantial obstacle.” The Regulations 

have never been applied, so the record is devoid of any instances where women have found 

it more difficult to receive an abortion. In Casey, this Court dismissed the claim that 

recordkeeping provisions imposed a substantial obstacle when “there [was] no such 

showing on the record.” Casey, 505 U.S. at 901 (“At most they might increase the cost of 

some abortions by a slight amount.”). A substantial obstacle must consist of more than 

mere conjecture.  

Second, the direct impact of the Regulations is limited to post-abortion procedures, 

and as such is felt only by those abortion providers. Any resulting inconvenience felt by 

those seeking the provider’s services is incidental to the State’s action. Thus, even if the 

effects discussed by the circuit court were real, they do not pose an undue burden. See 

Casey, 505 U.S. at 874 (“The fact that a law which serves a valid purpose, one not designed 

to strike at the right itself, has the incidental effect of making it more difficult or more 

expensive to procure an abortion cannot be enough to invalidate it.”). Casey recognized, 

“The very notion that the State has a substantial interest in potential life leads to the 

conclusion that not all regulations must be deemed unwarranted. Not all burdens on the 

right to decide whether to terminate a pregnancy will be undue.” 505 U.S. at 876.  
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Further, holding that regulations on post-abortion conduct are unconstitutional 

merely because they happen to touch on the abortion process itself would push the undue 

burden test down a slippery slope. Were that the law—and it is not—nearly any law that 

incidentally increases the cost or difficulty of procuring an abortion would be 

unconstitutional. Instead, “[t]he fact that a law which serves a valid purpose, one not 

designed to strike at the right itself, has the incidental effect of making it more difficult or 

more expensive to procure an abortion cannot be enough to invalidate it.” Casey, 505 U.S. 

at 874 (1992) (emphasis added).  

Nor does the State’s position “that both a fetus and a person who is born are 

human,” R. at 11, invalidate the statute. While the circuit court casted this as “an intrusive 

and heavy burden on women whose belief[s] . . . diverge from the viewpoint that the State 

endorses,” R. at 11, that concern is speculation. There is no evidence in the record that the 

Regulations have had that effect. And even if they did, the State is allowed to express such 

beliefs if it does not impose a substantial burden in doing so. “[U]nder the undue burden 

standard a State is permitted to enact persuasive measures which favor childbirth over 

abortion, even if those measures do not further a health interest.” Casey, 505 U.S. at 886.  

Rather, an undue burden exists only if a law substantially obstructs a woman’s right to an 

abortion. See Casey, 505 U.S. at 877.  

Here, the Regulations affect only the way abortion providers must dispose of fetal 

remains. The Regulations apply only after an abortion has occurred. They do not affect a 

woman’s right to receive an abortion. And there is no right to receive an abortion 

unhindered. Casey, 505 U.S. at 875 (1992) (“[I]t is an overstatement to describe [the right 

to an abortion under Roe] as a right to decide whether to have an abortion ‘without 
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interference from the State.’” (quoting Planned Parenthood of Central Mo. v. Danforth, 

428 U.S. 52, 61 (1976))).  

This Court should not conjure undue burdens where none exist. The Regulations 

do not pose a substantial obstacle to women seeking abortions.  

B. Because the Regulations Do Not Impose an Undue Burden, They Need Only 
Pass Rational Basis Scrutiny. 

Because the Regulations do not impose an undue burden, they need only a rational 

basis to be constitutional. See Armour v. Indianapolis, 566 U.S. 673, 680 (2012); Box, 139 

S. Ct. at 1782 (holding that states have a legitimate interest in the respectful disposition of 

fetal remains, and that in the absence of an undue burden, laws pursuant to that interest 

need only pass rational-basis scrutiny). The respectful and dignified disposal of human 

remains is within a state’s police power. See Barnes v. Glen Theatre, Inc., 501 U.S. 560, 

569 (1991) (“The traditional police power of the States is defined as the authority to provide 

for the public health, safety, and morals, and we have upheld such a basis for legislation.”). 

And this extends to the dignified disposal of fetal remains as well. See Box, 139 S. Ct. at 

1782. In Box, because the fetal disposition laws were rationally related to the State’s 

interest, it did not matter whether they were perfectly tailored. Id. This Court should treat 

these regulations no differently.  

To pass constitutional muster under rational-basis scrutiny, a law need only be 

rationally related to a legitimate government interest. Glucksberg, 521 U.S. at 728. Such 

laws are “accorded a strong presumption of validity.” Heller v. Doe, 509 U.S. 312, 319 

(1993). “[T]he burden is on the one attacking the legislative arrangement to negative every 

conceivable basis which might support it.” Armour, 566 U.S. at 685. This does not require 

the State to write a perfect law. Indeed, this test does not “authorize ‘the judiciary [to] sit 
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as a super-legislature to judge the wisdom or desirability of legislative policy 

determinations made in areas that neither affect fundamental rights nor proceed along 

suspect lines.’” Heller, 509 U.S. at 319 (quoting New Orleans v. Dukes, 427 U.S. 297, 303 

(1976)). Instead, as long as the legislature draws a rational line, the line need not be 

perfect—“even when there is an imperfect fit between means and ends.” Id. at 321. “It is 

enough that there is an evil at hand for correction, and that it might be thought that the 

particular legislative measure was a rational way to correct it.” Williamson v. Lee Optical 

of Okla. Inc., 348 U.S. 483, 488 (1955). 

First, states have a legitimate interest in the “proper disposal of fetal remains.” Box, 

139 S. Ct. at 1782 (2019) (quoting Akron Cent. for Reproductive Health, 462 U. S. at 452, 

n.45); see also Akron Cent. for Reproductive Health, 462 U. S. at 452 n.45 (stating that the 

City of Akron was free to enact regulations pursuant to its legitimate interest in the proper 

disposal of fetal remains). Here, Greene’s regulation is pursuant to that interest. 

Second, Greene’s fetal remains regulations are rationally related to its legitimate 

interest in expressing profound respect for unborn fetuses through proper disposition. 

Greene’s legislature could rationally believe that its regulations would serve that purpose. 

The Regulations exclude fetal remains from the definition of infectious and pathological 

waste, differentiating between waste and body parts that compose “potential life.” Roe, 410 

U.S. at 732; see also Casey, 505 U.S. at 877. They do not permit simultaneous cremation 

for fetuses. R. at 6. Instead, aborted fetuses must be individually interred or cremated in 

the same way as adult human remains. R. at 5–6. The Regulations also require abortion 

providers to obtain burial transmit permits for each fetus. R. at 6. Together, these 

regulations ensure the dignified disposition of fetal remains. 
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The circuit court erroneously distinguished Box, which allowed it to reach a 

different outcome. But this case is the same as Box in every way that matters under rational-

basis scrutiny. Just like Greene’s regulations, Box involved regulations that excluded fetal 

remains from Indiana’s statutory definitions of infectious and pathological waste and 

prevented their incineration as surgical byproducts. 139 S. Ct. at 1781. Those laws also 

permitted women to determine the method of final disposition. Id. The only difference 

between Indiana’s law and Greene’s regulations is that Indiana’s law permitted 

simultaneous cremation of fetal remains. But if anything, the prohibition against 

simultaneous cremation makes Greene’s law more rationally related to its legitimate 

interests, not less. 

Greene’s simultaneous cremation prohibition goes directly to the State’s legitimate 

interest in providing for the dignified disposal of fetal remains. By preventing simultaneous 

cremation, the State ensures that aborted fetuses are treated less like surgical byproducts 

and more like human beings. It gives those remains—which represent “potential life”—the 

profound respect that they deserve. Casey, 505 U.S. at 877. Thus, the State ensures that 

most fetal remains will receive a dignified disposal, while retaining the mother’s right to 

determine final disposition.  

Likewise, neither is the law defeated by the fact that the Regulations impose no 

restriction on mothers who choose to dispose of the fetus. Again, in Box, this Court did not 

find this alleged inconsistency to be fatal. 139 S.Ct. at 1782 (rejecting the lower court’s 

holding that Indiana’s law was not rationally related to the State’s interest “because the law 

preserves a woman’s right to dispose of fetal remains however she wishes and allows for 

simultaneous cremation”). Remember—for purposes of rational-basis review—the State’s 
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line must only be rational. Armour, 566 U.S. at 685. Just because the legislature could have 

required women to dispose of fetuses in the same way as abortion providers does not mean 

that its failure to do so is fatal. Instead, because the means the legislature did choose are 

rationally related to the state’s legitimate interest, the Regulations pass rational-basis 

review.  

While additional reasons are not necessary to pass constitutional muster, further 

grounds support the legislature’s decision. It is sensible for the Regulations to treat abortion 

providers differently than individuals. “[I]n most cases, the women allow the abortion 

facility to dispose of the fetus.” R. at 5. As a result, those facilities will dispose of most 

aborted fetuses. Further, it is unlikely that women who take on the significant responsibility 

of fetal disposition will dispose of the fetus inhumanely. It is difficult to fathom that those 

mothers would routinely take on the emotional and logistical burden of disposing of their 

aborted fetus, only to do so through the callous methods that the Regulations prevent. Even 

if the Regulations do not draw “the perfect line,” the legislature made no findings about 

inhumane disposal by women. The legislature addressed the issue only where it saw the 

issue present—which was among abortion providers.  

The Regulations do only what they are meant to do and no more. They provide 

aborted fetuses with a dignified disposition pursuant to Greene’s legitimate interest in 

expressing “profound respect” for the unborn. Casey, 505 U.S. at 877. Therefore, they 

satisfy rational-basis scrutiny.  

C. The Constitutionality of Greene’s Fetal Remains Regulations is Consistent 
with This Court’s Abortion Precedents. 

This Court’s approach in Box is consistent with its abortion precedents. R. at 12 

(“To the extent that our decision . . . conflicts with Box, we believe that the Supreme Court 
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should revisit its per curiam decision in Box for the reasons outlined here.”). The circuit 

court opined that “the State’s position in this case advocates for, and . . . inherently requires, 

a recognition that aborted fetuses are human beings, distinct from other surgical 

byproducts, such as tissue or organs.” R. at 12. But it is irrelevant whether the State adopted 

that position due to its belief that the fetus is a human child. The State’s position “that a 

fetus is a human being who should be given a dignified and respectful burial and 

cremation,” R. at 12, is precisely the type of interest that this Court upheld in Casey. See 

Casey 505 U.S. at 877; Gonzales, 550 U.S. at 158 (“Where it has a rational basis to act, 

and it does not impose an undue burden, the State may use its regulatory power to bar 

certain procedures and substitute others, all in furtherance of its legitimate interests in 

regulating the medical profession in order to promote respect for life, including life of the 

unborn.”).  

Just because this Court may not consider itself in a position to “resolve the difficult 

question of when life begins,” Roe, 410 U.S. at 159, does not mean that the State of Greene 

is prohibited from doing so—especially when it does not deny a woman’s right to abortion. 

Rather, the State is free to pursue the legitimate interests it chooses. See supra Section I.A.2 

(explaining how federalism is the bulwark of liberty). And this Court has expressly 

recognized that right in the context of fetal disposition laws. See Akron, 462 U.S. at 452 

n.45 (holding that states are “free, of course, to enact [ ] carefully drawn regulations that 

further its legitimate interest in proper disposal of fetal remains”). The state’s right to 

pursue this interest makes sense when not only do the majority of biologists define the 

unborn fetus as a human being, but when this Court has also recognized that reality. See 

Steven A. Jacobs, Balancing Abortion Rights and Fetal Rights: A Mixed Methods 
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Mediation of the U.S. Abortion Debate, (June 2019) (Ph.D. dissertation, Univ. of Chi.), 

https://tinyurl.com/4ehd7zbs; Gonzales, 550 U.S. at 160 (discussing “the fast-developing 

brain of [an] unborn child, a child assuming the human form”). See generally When Does 

Life Begin?, Ill. Right to Life, https://tinyurl.com/2z5evpa2. 

This Court should affirm Box’s central holding here—that the State has a legitimate 

interest in the dignified disposal of fetal remains. This result follows naturally from Casey 

and Gonzales, in which this Court expressly recognized that the State is not prohibited from 

pursuing a course of action that promotes the life of the unborn child.  

Because the Regulations are rationally related to legitimate state interests, they are 

constitutional. 

CONCLUSION 

For these reasons, the State respectfully requests that this Court overrule Roe and 

Casey, reverse the circuit court’s ruling on both issues, and remand the case with 

instructions to uphold both statutes. Additionally, the State requests that this Court grant 

any other relief that it deems necessary or just. 

Dated September 24, 2021. 

 

Respectfully submitted, 
/s/    

Counsel for Petitioners 
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APPENDIX 

U.S. Const. amend. XIV 
 

[N]or shall any State deprive any person of life, liberty, or property, without due process 
of law . . . . 
 
Gestational Age Act 
 
Except in a medical emergency or in the case of a severe fetal abnormality, a person shall 
not perform, induce, or attempt to perform or induce an abortion of an unborn human being 
if the probable gestational age of the unborn human being has been determined to be greater 
than fifteen (15) weeks. 
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