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QUESTIONS PRESENTED 

I. Decades of Supreme Court precedent establish that women have a constitutional right to 

pre-viability abortions.  The State of Greene’s Gestational Age Act bans abortions after fifteen 

weeks of pregnancy, a stage prior to viability.  Did the Fourteenth Circuit correctly hold that the 

Act is unconstitutional? 

II. A law imposes an undue burden on the right to pre-viability abortions if the law will 

prevent women from obtaining abortions or place obstacles in the path of women seeking 

abortions.  The State of Greene’s House Bill 222 will expose women seeking abortions to 

significant health risks or force the only abortion provider in the State to close.  Did the 

Fourteenth Circuit correctly hold that the Bill imposes an undue burden? 
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STATEMENT OF THE CASE 

On January 1, 2020, the State of Greene General Assembly enacted House Bill 411, the 

“Gestational Age Act,” (“Act”).  R. at 3.  The Act bans abortion at fifteen weeks of pregnancy, 

except when necessary to protect the health or life of the mother or when the pregnancy resulted 

from rape or incest.  R. at 3 & n.1.  This Act made performing an abortion at or beyond fifteen 

weeks a felony, and a person violating the Act is subject to disciplinary sanctions and civil 

liability for wrongful death.  R. at 3–4.  Dr. Elon Sternberger of Greene Women’s Health Clinic, 

LLC, the only licensed abortion facility in the State of Greene, commenced this action 

challenging the constitutionality of the Act on behalf of themselves, their clients, and other 

doctors and patients seeking abortions.  R. at 4.  Prior to the Act the Clinic provided abortions up 

to sixteen weeks of pregnancy.  R. at 5.  A separate state statute bans all abortions after twenty 

weeks.  R. at 9.   

 The State of Greene concedes it has no evidence that a fetus is viable at fifteen weeks and 

that the Act bans pre-viability abortions for some women.  R. at 4.  Nonetheless, the State argues 

that the Act is a regulation, not a ban, as it only limits the time frame for women to obtain 

abortions.  R. at 4. The State further contends its interests in maternal health and protecting the 

unborn justify the Act.  R. at 4, 7.  

In 2020, the State of Greene also adopted House Bill 222 (“Bill”), regulating the disposal 

of embryonic and fetal tissue resulting from abortion, still birth, or miscarriage.  R. at 5.  This 

law was intended to promote the “legitimate interests” in “medical ethics” and “regulating the 

medical profession by ensuring that abortion providers, like other health care facilities, dispose 

of fetal remains in a method demonstrating respect for the life of the unborn.”  R. at 5.  First, the 

Bill provides that healthcare facilities must inform women that they have the “right to determine 
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the final disposition of an aborted fetus,” though in most cases, women allow the Clinic to 

dispose of the tissue.  R. at 5.  The law also establishes that abortion providers can no longer hire 

contractors to dispose of fetuses, as was the Clinic’s prior practice, but must instead directly 

dispose of fetal tissue.  R. at 5.  Further, the Clinic can now only dispose of fetuses through 

cremation or burial, for which they must obtain burial transmit permits commonly required for 

the “transportation and disposition of a dead human body.”  R. at 5–6.  Finally, while healthcare 

facilities used to dispose of embryonic and fetal remains simultaneously or alongside other 

surgical byproducts, the Bill mandates that the Clinic must bury or cremate each fetus 

individually.  R. at 5–6.   

The Clinic moved for summary judgment, asserting that the Act and the Bill are 

unconstitutional.  R. at 4.  The State opposed summary judgment regarding the Act and moved 

for summary judgment regarding the Bill.  R. at 4, 6.  In assessing the Act, the District Court 

rejected the State’s argument that the Clinic could only seek an injunction up to sixteen weeks.  

R. at 5.  The court ultimately granted summary judgment to the Clinic and permanently enjoined 

the Act.  R. at 5.  The Fourteenth Circuit Court of Appeals affirmed, declaring that the Act runs 

afoul of decades of Supreme Court precedent establishing a woman’s right to pre-viability 

abortions.  R. at 10.   

Next, the District Court denied the State’s motion for summary judgment on the Bill and 

granted the Clinic’s motion, entering a permanent injunction declaring the fetal disposition 

provision unconstitutional under the Due Process Clause.  R. at 6.  The Fourteenth Circuit Court 

of Appeals affirmed this judgment as well, holding that the logistical difficulties and costs of 

complying with the Bill will “significantly burden[]” women’s access to abortion.  R. at 11.  The 

court further noted that by treating fetal remains as deceased humans, the Bill would create an 
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“impermissible psychological burden” on women seeking an abortion.  R. at 11.  Finally, the 

Fourteenth Circuit stated that the provision would not even survive rational-basis review because 

the Bill is not rationally related to the State’s purported interests as it allows “a woman full 

liberty to dispose of the fetus without restriction.”  R. at 11–12.   

SUMMARY OF THE ARGUMENT 

I. This Court should affirm the Fourteenth Circuit’s holding in favor of Respondents 

because the Act unconstitutionally prohibits pre-viability abortions or imposes an undue burden 

on women seeking an abortion.  For nearly fifty years, this Court has held that women have the 

constitutional right to obtain pre-viability abortions under the Due Process clause of the 

Fourteenth Amendment.  Laws that ban pre-viability abortions, or impose an undue burden on 

women seeking abortions, are facially unconstitutional.  

 The State provides three reasons to support its contention that the Act amounts to an 

abortion regulation rather than a ban, all of which fail to overcome the conclusion that the Act 

ultimately prohibits some pre-viability abortions.  First, the Act’s exceptions permitting 

abortions in certain circumstances do not change the fact that the Act prohibits women who do 

not fall within an exception from choosing to terminate their pregnancy prior to viability.  

Second, that the Act allows women to undergo abortions prior to fifteen weeks is immaterial 

because women are still precluded from seeking abortions between fifteen weeks and the point of 

fetal viability.  Third, the State asserts that the Act merely limits the relevant timeframe by one 

week because the Clinic does not provide abortions beyond sixteen weeks.  This implies the Act 

will affect a small number of women.  But a law’s constitutionality is measured by its impact on 

those whom it affects, not by the number of people affected.  The Act will outright prohibit every 
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single one of the women who seek abortions between fifteen and sixteen weeks from terminating 

their pregnancy.  

 In addition, the Act imposes an undue burden by impermissibly shortening the window of 

time that women have to obtain an abortion.  This diminished timeframe amounts to a substantial 

obstacle in the path of women seeking an abortion by severely limiting the ability of women to 

terminate their pregnancy pre-viability.  Finally, departing from longstanding precedent by 

allowing the State of Greene to prohibit women from obtaining pre-viability abortions would 

undermine established constitutional rights and women’s role in modern society.  

 Because the Act is a ban on abortion, imposes an undue burden on abortion, and violates 

well-established precedent and constitutional principles, this Court should affirm the Fourteenth 

Circuit’s judgment.  

II. House Bill 222 imposes an undue burden on a woman’s right to an abortion because it 

will bar women from obtaining abortions or present logistical and psychological barriers that 

amount to substantial obstacles in the path of women seeking abortions.  The extensive costs of 

complying with the Bill, including those associated with requiring abortion providers to cremate 

or bury fetuses individually, will cause the Clinic to close, serve fewer patients, or pass on these 

expenses to women seeking abortions.  As a result, women will not be able to obtain abortions, 

or will experience increased delays that pose significant health risks.  Further, women may 

experience psychological pressure and social coercion amounting to an undue burden as a result 

of the State’s implicit statement that fetuses are humans.  

Finally, though the Bill clearly imposes an undue burden in violation of the Constitution, 

even if it were subject to rational-basis review, it would still violate Due Process.  Indeed, the 

Bill is not rationally related to the State’s asserted interests in “medical ethics” and “regulating 
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the medical profession by ensuring that abortion providers, like other health care facilities, 

dispose of fetal remains in a method demonstrating respect for the life of the unborn,” because it 

does not regulate disposal of fetal remains from medication abortions or when a woman elects to 

handle disposal herself.  Thus, the Bill is clearly arbitrary because it regulates only a mere 

portion of fetal tissue disposal.  Moreover, prior to the Bill, the State of Greene already had laws 

mandating cremation or burial of fetuses.  The Bill simply requires the same form of disposal, 

only individualized and by abortion providers rather than contractors, further showing there is no 

rational relationship between the provisions and the State’s asserted interest.   

Thus, because House Bill 222 is unconstitutional under the undue burden test and 

rational-basis review, this Court should affirm the Fourteenth Circuit’s judgment in favor of 

Respondents.  

ARGUMENT 

I. THIS COURT SHOULD AFFIRM THE FOURTEENTH CIRCUIT’S 
JUDGMENT IN FAVOR OF RESPONDENTS BECAUSE THE STATE OF 
GREENE’S GESTATIONAL AGE ACT IS UNCONSTITUTIONAL UNDER 
WELL-ESTABLISHED PRECEDENT GUARANTEEING WOMEN THE RIGHT 
TO PRE-VIABILITY ABORTIONS UNDER THE DUE PROCESS CLAUSE OF 
THE FOURTEENTH AMENDMENT.   

The District Court and the Court of Appeals correctly followed decades of precedent by 

ruling that the Act’s pre-viability abortion ban is unconstitutional.  For almost one hundred years, 

this Court has made clear that rights fundamental to individual liberty are guaranteed under the 

Due Process Clause of the Fourteenth Amendment.  See Palko v. Connecticut, 302 U.S. 319, 325 

(1937); Meyer v. Nebraska, 262 U.S. 390, 399 (1923).  These fundamental rights have long 

protected individuals’ private decisions from government regulation.  Griswold v. Connecticut, 

381 U.S. 479, 485–86 (1965).  Indeed, this Court has established a fundamental guarantee to the 

right of privacy as a basic principle retained by the people.  Id.  The seminal abortion case, Roe 
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v. Wade,  410 U.S. 113, 153 (1973), concluded that this right of privacy “is broad enough to 

encompass a woman’s decision whether or not to terminate her pregnancy.”  Nineteen years 

later, this Court reaffirmed that the Due Process Clause provides “protection of the woman’s 

decision to terminate her pregnancy,” and thus, no state interest can justify a pre-viability 

abortion ban.  Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 846 (1992).   

Because the Act unconstitutionally prohibits women from terminating their pregnancy 

prior to fetal viability, imposes an undue burden on women seeking an abortion, and defies well-

established precedent guaranteeing women substantive due process rights, this Court should 

affirm the Fourteenth Circuit’s judgment.  

A. The Act is A Ban, Not A Regulation, Because It Effectively Prohibits Some 
Pre-Viability Abortions. 

 
The Act is an unconstitutional ban on abortion because it bars pregnant women from 

obtaining pre-viability abortions.  Under Casey, “viability marks the earliest point at which the 

State’s interest in fetal life is constitutionally adequate to justify a legislative ban on 

nontherapeutic abortions.”  Casey, 505. U.S. at 835–36.  In other words, regardless of their 

asserted interests, a State cannot “ban” pre-viability abortions.  On the other hand, a State can 

regulate the circumstances under which pre-viability abortions may be performed, so long as the 

regulations do not impose an undue burden on a woman’s right to choose to terminate her 

pregnancy.  Id. at 846. 

For example, in Casey, this Court upheld regulations requiring women to give informed 

consent and undergo a 24-hour waiting period before receiving an abortion.  Id. at 883, 887.  

While the regulations were aimed at ensuring a woman’s decision was “mature and informed,” 

which therefore “might cause” a woman to choose childbirth over abortion, this Court reasoned 

that did not amount to imposing an undue burden on a woman’s right to choose.  Id. at 883–886.  
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In contrast, a spousal notification requirement was struck down for “likely prevent[ing] a 

significant number of women from obtaining an abortion,” because many women would 

“justifiabl[y] fear” the consequences of informing their spouse of their decision to obtain an 

abortion.  Id. at 893.   

Here, the Act is an unconstitutional ban on abortion because it prohibits women from 

choosing to terminate their pregnancy pre-viability.  Unlike the informed consent and 24-hour 

waiting period regulations in Casey, which restricted the circumstances under which abortions 

could be performed, the Act outright bars women from seeking an abortion at fifteen weeks.  The 

Act goes even further than the impermissible spousal notification regulation in Casey, which was 

“likely” to prevent women from seeking an abortion, by definitively prohibiting women from 

terminating their pre-viability pregnancy.  Indeed, Dr. Sternberger noted that the Clinic provides 

abortions to at least one woman per week after fourteen weeks six days of pregnancy.  R. at 8.  

Therefore, a minimum of fifty-two women will be barred from obtaining a pre-viability abortion 

every year.  R at 8.  In fact, the State itself conceded that some women would be prevented from 

receiving abortions prior to viability.  R. at 4.  In sum, the Act is a ban on a significant number of 

pre-viability abortions and is therefore unconstitutional under this Court’s precedent.   

Nevertheless, the State of Greene contends the Act is not a ban because “it contains 

exceptions,” it “allows abortions before 15 weeks,” and “it only limits the relevant timeframe by 

one week, because the Clinic . . . does not perform abortions after 16 weeks.”  R. at 9.  All three 

assertions fail in the face of Supreme Court precedent.  

First, “[r]egardless of whether exceptions are made for particular circumstances, a State 

may not prohibit any woman from making the ultimate decision to terminate her pregnancy 

before viability.”  Casey, 505 U.S. at 879.  The Ninth Circuit’s application of this precedent is 
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illustrative.  Isaacson v. Horne, 716 F.3d 1213, 1227–1228 (9th Cir. 2013).  In Isaacson, the 

court rejected the argument that the inclusion of a medical exception merely limited, rather than 

prohibited, abortions from twenty weeks onward.  Isaacson, 716 F.3d at 1227.  There, the Ninth 

Circuit stressed that “a proscription on a woman’s choice to undergo an abortion” is invalid.  Id. 

(emphasis added).  Thus, by permitting abortions between twenty weeks and the point of 

viability only when deemed necessary by a medical professional, the law impermissibly 

prohibited women from making the choice to terminate their pregnancy prior to viability.  Id.   

So too here, the Act’s exceptions permitting abortions when “necessary to protect the 

health or life of the mother,” or when the “pregnancy resulted from rape or incest” do not 

transform it from a ban into a regulation.  R. at 3 & n.1.  Indeed, as noted in Casey and Isaacson, 

it is for a woman to ultimately decide whether she will have an abortion.  By permitting 

abortions between fifteen weeks and the point of viability only under certain exceptions, the Act 

prohibits a woman from making the ultimate choice to terminate her pregnancy prior to fetal 

viability. 

Second, the availability of some abortions prior to the point viability does not save the 

Act from facial invalidity.  Again, under this Court’s precedent, a woman has the right to choose 

to terminate her pregnancy at any point before viability.  Casey, 505 U.S. at 879.  For example, 

in Isaacson, the district court held that a law did not deprive a woman of the “ultimate decision” 

to terminate her pregnancy, but simply placed a “time limitation” on the choice, because the law 

permitted a woman to obtain a pre-viability abortion prior to twenty weeks.  Isaacson, 716 F.3d 

at 1227–28.  However, applying this Court’s precedent, the Ninth Circuit explained that the 

availability of abortions earlier in the pregnancy did not change the fact that the law 

unconstitutionally prohibited abortions between twenty weeks and viability.  Id. at 1228.   
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Here, like Isaacson, the State’s assertion that the Act is a regulation rather than a ban 

because it allows abortions prior to fifteen weeks must fail.  R. at 9.  While it is true that the Act 

permits some abortions, as the court observed in Isaacson, that does not change the fact that the 

Act bans abortions prior to the point of fetal viability.  The Clinic provided evidence that 

viability is medically impossible at fifteen weeks.  R. at 4.  The State did not refute this.  Indeed, 

the State admitted it has no evidence that a fetus could attain viability at fifteen weeks.  R. at 4.  

And the State outright conceded that the Act “bans” abortions for some women prior to viability.  

R. at 4.  The prohibition on abortion at and beyond fifteen weeks does not merely encourage 

women to make a decision about abortion earlier than this Court’s precedent requires.  It 

unconstitutionally forces that decision upon them.   

Third, the State’s assertion that the Act merely limits the relevant timeframe by one week 

because the Clinic does not provide abortions after sixteen weeks is immaterial.  A law’s 

constitutionality is measured by its impact on those whom it affects, not by the number of people 

affected.  Casey, 505 U.S. at 894.  For example, in Casey, the State argued its spousal 

notification requirement did not impose an undue burden on the majority of women seeking an 

abortion.  Id.  The State noted that twenty percent of women seeking abortions were married, and 

ninety-five percent voluntarily notified their husbands.  Id.  Thus, the law only impacted one 

percent of women seeking abortions.  Id.  This Court rejected that argument, explaining that 

“[t]he proper focus of constitutional inquiry is the group for whom the law is a restriction, not the 

group for whom it is irrelevant.”  Id.  The law was deemed an undue burden because, “in a large 

fraction of the cases in which [the law] is relevant, it will operate as a substantial obstacle to a 

woman’s choice to undergo an abortion.”  Id. at 895. 
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Likewise, any argument by the State that the Act is a regulation, rather than a ban, 

because it only affects a small number of women seeking an abortion is unpersuasive.  As this 

Court noted in Casey when it struck down a law impacting only one percent of women, the 

proper inquiry is whether the law operates as a substantial obstacle to the relevant population of 

women the law is seeking to regulate.  Here, the relevant population is women seeking abortions 

between their fifteenth and sixteenth week of pregnancy.  Dr. Sternberger stated that the Clinic 

provides abortions to at least one woman per week after fourteen weeks six days of pregnancy.  

R. at 8.  Thus, because every single one of those women will be prohibited from obtaining an 

abortion, the Act is unrefutably a ban for them. 

B. The Act Imposes An Undue Burden Because It Substantially Limits A 
Woman’s Opportunity To Obtain An Abortion. 

 
Even if this Court determines that the Act is not a ban, it still imposes an undue burden 

on women seeking abortions in violation of the Constitution.  Under Casey, state regulations 

cannot impose an undue burden on women seeking an abortion; thus, “a law is invalid, if its 

purpose or effect is to place a substantial obstacle in the path of a woman seeking an abortion 

before the fetus attains viability.”  Id. at 877.   

This Act imposes an undue burden because it severely limits women’s access to abortions 

by restricting the window of time women have to obtain an abortion.  A law that significantly 

decreases a woman’s opportunity to obtain a pre-viability abortion represents a substantial 

obstacle.  See June Med. Servs. L. L. C. v. Russo, 140 S. Ct. 2103, 2129–30 (2020); Whole 

Woman’s Health v. Hellerstedt, 136 S. Ct. 2292, 2312–13 (2016).  In June Medical, a reduction 

in the number of abortion providers amounted to a substantial obstacle because the decrease 

resulted in significant numbers of women being unable to obtain an abortion and exposed women 

to increased health risks.  June Med. Servs., 140 S. Ct. at 2129–30.  Similarly, in Hellerstedt, the 
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closure of over half of Texas’s abortion clinics placed a “substantial obstacle in the path of Texas 

women seeking an abortion” because the diminished provider options impacted when women 

would be able to obtain abortions.  Hellerstedt, 136 S. Ct. at 2312.  

Analogous to June Medical and Hellerstedt, here, the Act reduces women’s opportunities 

to exercise their right to an abortion by decreasing the window of time where women can obtain 

an abortion.  Indeed, a large percent of women do not realize they are pregnant until after seven 

weeks of pregnancy.  Branum & Ahrens, Trends in Timing of Pregnancy Awareness Among US 

Women, 21 MATERNAL & CHILD HEALTH J. 715, 719, 721–22 (2017); see also Planned 

Parenthood of Greater Texas Surgical Health Servs. v. Abbott, 748 F.3d 583, 604 (5th Cir. 2014) 

(where an expert witness commented that “many women do not detect pregnancies until they are 

close to [seven weeks]” of pregnancy).  Moreover, there can be “inaccuracies in calculating 

actual gestational age” that further limit the time where a woman can obtain an abortion if 

medical professionals believe her pregnancy is further along than it actually is.  Isaacson, 716 

F.3d at 1226.  Thus, many women already have a very limited window of time to obtain an 

abortion in the State of Greene and reducing this window even further will decrease women’s 

opportunities to obtain abortions.  At least fifty-two State of Greene women obtain abortions 

annually right before the Clinic’s sixteen-week cut off.  R. at 8.  Decreasing this limit to fifteen 

weeks will only further impede women’s already limited opportunities, creating a substantial 

obstacle in the path of a woman seeking an abortion.  R. at 8.  
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C. This Court Should Not Depart From Longstanding Precedent Establishing A 
Woman’s Constitutional Right To Pre-Viability Abortion. 

 
This Court’s precedent establishing a woman’s constitutional right to pre-viability 

abortion spans decades and reinforces well-established rights to privacy and procreative choices.   

Departing from this precedent by allowing the State of Greene to prohibit women from 

obtaining pre-viability abortions would undermine deeply-rooted constitutional rights and 

women’s role in modern society.  This Court has created an “entire generation” that respectfully 

relies on the freedom and “capacity of women to act in society, and to make reproductive 

decisions.”  Casey, 505 U.S. at 860.  And the Court has stressed the importance of these 

constitutional rights in recognizing that “[t]he ability of women to participate equally in the 

economic and social life of the Nation has been facilitated by their ability to control their 

reproductive lives.”  Id. at 835.  Reversing this longstanding precedent would undo nearly fifty 

years of progress in protecting women’s procreative rights. 

If this Court determines the Act does not violate the Constitution, thereby permitting the 

invalidation of Roe and decades of subsequent precedent, substantive due process rights that 

have made up a great foundation of individual liberties will be at jeopardy.  Decisions that have 

been considered within the private sphere of an individual, such as marriage, contraceptives, and 

even the right to procreate were derived from the Fourteenth Amendment.  See Loving v. 

Virginia, 388 U.S. 1 (1967); Obergefell v. Hodges, 576 U.S. 644 (2015); Griswold v. 

Connecticut, 381 U.S. 479, Skinner v. State of Okl. ex rel. Williamson, 316 U.S. 535 (1942).  If 

substantive due process rights are invalidated, Americans will be in danger of returning to a 

society that allows for government intrusion on the most personal of decisions.  In sum, it is 

critical for this Court to continue to preserve these rights and the integrity of stare decisis 

principles by affirming the Fourteenth Circuit’s holding that the Act is unconstitutional.   
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D. Gonzalez v. Carhart Is Distinguishable From This Case And Does Not 
Support The State’s Position. 

 
The State of Greene’s reliance on Gonzales v. Carhart is misplaced.  The State contends 

its interests in “maternal health” and “protecting unborn life” justify the Act’s fifteen-week 

abortion ban under Gonzales.  R. at 4, 7.  There, this Court found that such interests justified a 

“partial-birth” abortion ban.  Gonzales v. Carhart, 550 U.S. 124, 167–68 (2007).  But the State 

erroneously assumes that this Court’s holding in Gonzales rejects the constitutional guarantees 

laid out in Casey, when Gonzales actually preserves the very principles that the State is 

attempting to overturn.  Indeed, in Gonzales, Justice Kennedy explicitly stated that “[b]efore 

viability, a state may not prohibit any woman from making the ultimate decision to terminate her 

pregnancy . . . [or] impose upon this right an undue burden.”  Id. at 146 (quoting Casey, 550 U.S. 

at 879).  Thus, Gonzales preserves the well-established principle that pre-viability abortion bans 

like the Act are facially unconstitutional and undermines the State’s position, rather than 

supports it.   

Additionally, Gonzales is factually distinguishable from this case, because there, the 

challenged law only banned a specific method of abortion, partial-birth abortion, and women 

could still obtain other types of pre-viability abortions.  Id. at 147–48.  Conversely, here, the Act 

operates as a ban on all types of pre-viability abortions performed at fifteen weeks of pregnancy.  

R. at 3.  This distinction between the pre-viability abortion regulation in Gonzales and the pre-

viability abortion ban here only further cements that Gonzales does not support the State’s 

position and reinforces Respondent’s position that the Act violates Due Process.   

For the foregoing reasons, this Court should affirm the Fourteenth Circuit’s holding that 

the Act violates the Constitution and decades of precedent by banning pre-viability abortions.  
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II. THIS COURT SHOULD AFFIRM THE FOURTEENTH CIRCUIT’S 
JUDGMENT IN FAVOR OF RESPONDENTS BECAUSE THE STATE OF 
GREENE’S HOUSE BILL 222 IMPOSES AN UNDUE BURDEN ON A 
WOMAN’S RIGHT TO ABORTION IN VIOLATION OF THE DUE PROCESS 
CLAUSE OF THE FOURTEENTH AMENDMENT.  

As previously discussed, the Supreme Court has repeatedly held that to protect the 

constitutional right recognized in Roe while also accommodating the State’s interest in potential 

life, courts must invalidate laws imposing an undue burden on a woman’s right to an abortion.  

Casey, 505 U.S. at 877; June Med. Servs., 140 S. Ct. at 2112; Hellerstedt, 136 S. Ct. at 2300.  An 

undue burden exists where “a state regulation has the purpose or effect of placing a substantial 

obstacle in the path of a woman seeking an abortion of a nonviable fetus.”  Casey, 505 U.S. 

at 877.  A regulation has the effect of placing a substantial obstacle in the path of a woman 

seeking an abortion when it completely deprives a woman of the ability to obtain a pre-viability 

abortion or creates significant logistical or psychological barriers to exercising the right to 

choose.  Id.; June Med. Servs., 140 S. Ct. at 2112; Hellerstedt, 136 S. Ct. at 2300.  In assessing 

constitutionality, courts must consider both “the burdens a law imposes on abortion access 

together with the benefits those laws confer.”  June Med. Servs., 140 S. Ct. at 2112.  

A. House Bill 222 Imposes An Undue Burden On A Woman’s Right To 
Abortion Because It Will Create Logistical Difficulties That Prevent Women 
From Obtaining Abortions Or Increase Health Risks For Women Seeking 
Abortions. 

 
A law creates logistical difficulties amounting to a substantial obstacle when it results in 

barring women from obtaining abortions or forcing them to endure “longer wait times” at 

abortion clinics.  Hellerstedt, 136 S. Ct. at 2313.   

In June Medical, the Court found that a Louisiana law requiring abortion providers have 

admitting privileges to nearby hospitals represented an undue burden because the difficulty of 

obtaining admitting privileges would disqualify so many providers that 70% of Louisiana women 
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seeking an abortion could not obtain one.  June Med. Servs., 140 S. Ct. at 2129.  Further, women 

“not altogether prevented from obtaining an abortion” would face increased wait times 

constituting a substantial obstacle because “delays in obtaining an abortion increase the risk that 

a woman will experience complications from the procedure and may make it impossible for her 

to choose a noninvasive medication abortion.”  Id. at 2130; see also Hellerstedt, 136 S. Ct. 

at 2312–13 (invalidating a nearly identical admitting-privileges requirement on the same 

grounds); Hopkins v. Jegley, 510 F. Supp. 3d 638, 781 (E.D. Ark. 2021) (“Delay increases the 

risks associated with pregnancy-related care, can deny a woman her choice of abortion 

procedure, and if she is pushed past the clinic’s gestational limit, can make it impossible for her 

to obtain an abortion in [the State].”).  Thus, Louisiana’s law not only “offer[ed] no significant 

health benefit,” it actually increased health risks.  June Med. Servs., 140 S. Ct. at 2112. 

The Court applied similar reasoning in Hellerstedt, concluding that a Texas law 

mandating abortion clinics adhere to standards for “ambulatory surgical centers” imposed an 

undue burden on abortion access because, like admitting-privileges requirements, these standards 

would decrease the number of abortion providers and increase waiting times.  Hellerstedt, 136 S. 

Ct. at 2301–20.   

While the “fact that a law [serving] a valid purpose” incidentally makes it more 

“expensive to procure an abortion” is insufficient to qualify as a substantial obstacle, Casey, 

505 U.S. at 877, a regulation represents an undue burden when the costs of provider compliance 

are so excessive that they have the incidental effect of preventing women from obtaining 

abortions or increasing abortion health risks.  See Hellerstedt, 136 S. Ct. at 2312, 2318.  For 

example, in Hellerstedt, substantial obstacles arose because the costs a “licensed abortion facility 

would have to incur to meet the surgical-center requirements were considerable, ranging from $1 
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million per facility . . . to $3 million per facility.”  Id.; see also Tucson Woman’s Clinic v. Eden, 

379 F.3d 531, 541 (9th Cir. 2004) (“A significant increase in the cost of abortion or the supply of 

abortion provider and clinics can, at some point, constitute a substantial obstacle to a significant 

number of women choosing an abortion.”).  What is more, in Eden, experts testifying about 

expensive provider regulations explained that “increased monetary cost delays and deters 

patients obtaining abortions, and that delay in abortion increases health risks.”  Eden, 379 F.3d 

at 542. 

Just as in June Medical and Hellerstedt, House Bill 222 will either bar women from 

obtaining abortions or create significant health risks amounting to a substantial obstacle.  The 

Clinic will have to incur exorbitant expenses to comply with House Bill 222, which will likely 

result in the Clinic’s closure or increased delays in obtaining abortions.  House Bill 222 provides 

that the Clinic can no longer “utilize[] a contractor,” and must instead “provide for the final 

disposition of the aborted fetus[es].”  R. at 5.  Next, the provisions establish that the Clinic must 

obtain a “burial transmit permit” for each fetus.  R. at 5–6.  Finally, the Clinic can only dispose 

of the fetuses by burying or cremating each individually.  R. at 5–6.   

According to some state legislators, the “average cost for [individual] burial [of a fetus] is 

$350, and for [individual] cremation, $150.”  Yue Stella Yu, Tennessee women receiving 

surgical abortions would be required to bury or cremate fetal remains following bill’s passage, 

NASHVILLE TENNESSEAN, April 21, 2021 (quoting Tennessee House Representative Tim Rudd); 

see also Lamar Hankins, Proposed Fetal Tissue Rules Create ‘Staggering Financial Burden’ for 

Texans, TEXAS OBSERVER, August 3, 2016 (estimating that these expenses may be much higher, 

with fetal cremation costs ranging from $575 to $3,040, and fetal burial costs range from $1,200 

to $4,990).  Given that the Clinic performs “approximately 25,000 abortions” annually and “in 
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most cases, the women allow the abortion facility to dispose of the fetus,” it will likely cost the 

clinic approximately $1.8–4.8 million just to cremate or bury each fetus individually.1  R. at 3., 

5.   

Notably, this estimate is likely much lower than the actual cost House Bill 222 will 

impose.  Informing each patient of her right to dispose of a fetus will increase the time of each 

procedure.  R. at 5.  This will reduce the number of abortions performed daily or increase costs 

as the Clinic will need to hire more providers or pay increased wages to providers working 

longer hours.  Similarly, the Clinic will need to either hire more staff or pay existing staff 

increased wages to work additional hours to perform cremations or burials.  Since the Clinic 

previously hired a third party to dispose of the fetuses, it is unlikely the Clinic has the required 

equipment and premises needed to bury or cremate each fetus. R. at 5.  Obtaining the necessary 

equipment and premises will require the Clinic to incur even more costs.  Further, it is likely that 

the Clinic will have to fill out an application and pay a fee for each burial transmit permit.  See, 

e.g., 25 TEX. ADMIN. CODE § 181.6 (requiring applications and fees for disinterment permits); 

IND. CODE ANN. § 23-14-57-1 (requiring an application for disinterment permits).  These fees 

 
 
 
1 Applying the average cost asserted by a member of Tennessee’s legislature, this estimate is 
extremely conservative and excludes the potential costs of additional labor, equipment, and 
applying for and obtaining burial permits.  As discussed later, presumably, the Clinic will not be 
responsible for disposing of fetal tissue from medication abortions.  R. at 3.  According to the 
Center for Disease Control and Prevention’s most recent statistics, 38.6% of abortions are 
medication abortions.  Katherine Kortsmit, PhD, et al., Morbidity and Mortality Weekly Report, 
Abortion Surveillance—United States, 2018, CENTER FOR DISEASE CONTROL AND PREVENTION 
(last updated November 27, 2020), https://www.cdc.gov/mmwr/volumes/69/ss/ss6907a1.htm.  
Applying this rate to the State of Greene’s statistics (38.6% of 25,000), the Clinic administers 
about 9,650 medication abortions and 15,350 surgical abortions annually.  R. at 3.  Assuming 
that “most women” equates to approximately 80–90% of women seeking in-Clinic abortions 
(80–90% of 15,350) allowing the Clinic to dispose of fetal tissue, R. at 5, the Clinic would be 
responsible for disposing of approximately 12,280–13,815 fetuses annually.  This does not 
account for the number of abortions performed on women carrying multiple fetuses, which 
would increase these numbers.  If the Clinic were to only cremate fetuses, it would cost 
$1,842,000–$2,072,250 annually.   
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and hiring more staff or paying increased wages to complete and submit applications will cost 

money as well.  If the State of Greene has statutes specifying procedures for cremations and 

burials, the Clinic is likely to bear even more costs in ensuring compliance to avoid fines or 

being shut down for failure to comply.   

Just as in Hellerstedt, where the $1 to $3 million cost of compliance resulted in “fewer 

doctors, longer waiting times, and increased crowding” at abortion clinics, here, a fraction of the 

costs the Clinic will incur in complying with House Bill 222 is equivalent to the costs in 

Hellerstedt, and will undoubtedly result in even more substantial obstacles to abortion.  In 

Hellerstedt, the $1 to $3 million costs forced many clinics to close, which meant that the 

surviving clinics had to serve significantly more patients.  Here, if the Clinic is forced to close, 

there will be no abortion providers in the State of Greene.  And if the Clinic does not close, the 

Clinic will either serve a reduced number of patients or the exorbitant costs of compliance will 

be passed on to women seeking abortions—resulting in delays that will increase health risks as 

discussed in June Medical, Hellerstedt, and Eden. 

Indeed, it is established that the potential closure of the only existing abortion clinic in a 

State is a substantial obstacle to a woman’s right to an abortion.  See Jackson Women’s Health 

Org. v. Currier, 760 F.3d 448, 451 (5th Cir. 2014).  Moreover, any argument concerning the 

availability of out-of-state abortion providers is irrelevant in assessing whether a law imposes an 

undue burden.  See Id.  In Jackson Women’s Health Organization, the Fifth Circuit upheld a 

preliminary injunction against a Mississippi admitting-requirements law, holding that the law 

was substantially likely to impose an undue burden because it would “clos[e] the only clinic in 

Mississippi.”  Jackson Women’s Health Org., 760 F.3d at 451.  The Fifth Circuit rejected 

Mississippi’s argument that the law would not impose an undue burden because women could 
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still obtain abortions at clinics in neighboring states, which “would, at most, increase travel time 

and costs for women seeking an abortion.”  Id.  In rejecting this argument, the court reasoned 

that the relevant constitutional inquiry was limited to the state in which the law is enacted, 

because “in Casey, the Supreme Court did not consider the availability of abortions in states 

surrounding Pennsylvania.”  Id. at 456; see also Jane L. v. Bangerter, 102 F.3d 1112, 1117–18 

(10th Cir. 1996) (finding an undue burden where women were forced to leave the state to 

exercise their constitutional right to an abortion); Women’s Med. Pro. Corp. v. Voinovich, 

130 F.3d 187, 200–10 (6th Cir. 1997) (limiting the undue burden analysis to discussion of the 

law’s impact on only in-state providers).  Thus, here, the Clinic’s potential closure represents an 

undue burden because it is the only facility serving the State of Greene, and the availability of 

abortions elsewhere cannot remedy the unconstitutionality of House Bill 222.  R. at 3–4.   

While the Eighth Circuit once found that a Minnesota fetal disposal statute imposing 

increased costs did “not burden the abortion choice,” this decision runs afoul of modern Supreme 

Court precedent.  Planned Parenthood of Minnesota v. State of Minnesota, 910 F.2d 479, 486 

(8th Cir. 1990).  In Planned Parenthood of Minnesota, the Eighth Circuit reasoned that the 

disposition statute was constitutional because the “only conduct regulated is that of the hospital, 

clinics and medical facilities where abortions are performed, or the physician attending the 

woman who has had a miscarriage or abortion.”  Planned Parenthood of Minnesota, 910 F.2d 

at 486–87.  Shortly after this case, this Court set forth the undue burden standard articulated in 

Casey.  Casey, 505 U.S. at 877.  Later, in Hellerstedt and June Medical, the statutes only 

regulated the facilities and providers performing abortions.  Hellerstedt, 136 S. Ct. at 2300–03; 

June Med. Servs., 140 S. Ct. at 2112–13.  There, this Court held that the “purpose or effect” of 
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the regulations rendered them unconstitutional.  Hellerstedt, 136 S. Ct. at 2309–20; June Med. 

Servs., 140 S. Ct. at 2122–33. 

Clearly, the relevant inquiry is not limited to whether the State of Greene’s statute creates 

an undue burden by regulating women’s conduct, rather, it is whether the consequences of the 

regulation create an undue burden, rendering the Eighth Circuit’s holding inapplicable to this 

case.  Here, House Bill 222 poses an undue burden because it will increase the Clinic’s expenses 

to the point where it will shut down or meet only a portion of Greene’s demand.  Moreover, 

women who are not altogether prevented from obtaining an abortion will face longer wait times 

and increased crowding, which this Court has twice concluded imposes a substantial obstacle in 

a woman’s path in seeking an abortion.   

Further, the facts in Planned Parenthood of Minnesota are distinguishable from this case.  

There, the Minnesota statute allowed for the cremation of multiple fetuses at time and Minnesota 

hospitals “using group disposition methods estimate[d] their monthly cost at approximately $40–

60.”2  Therefore, the court noted any cost passed on to patients would be minimal.  As discussed, 

House Bill 222 specifically prohibits group disposal of fetal remains, and the costs of cremating 

each fetus individually, obtaining burial permits for each fetus, cremating the fetuses on site, and 

informing women of fetal disposal options will create a significant increase in expenses that will 

cause the Clinic to either shut down or will reduce the number of patients the clinic can serve. 

 

 

 
 
 
2 Using the Consumer Price Index provided by the U.S. Department of Labor, Bureau of Labor 
and Statistics, today, that cost would equate to $83.55–125.33.  See CONSUMER PRICE INDEX, 
U.S. DEP’T OF LABOR, BUREAU OF LABOR & STATISTICS 
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B. House Bill 222 Imposes An Undue Burden On A Woman’s Right To  

Abortion Because It Creates Psychological Barriers That Will Pose A 
Substantial Obstacle In The Path Of A Woman Seeking An Abortion.  

 
In addition to logistical barriers, psychological barriers can also serve as a substantial 

obstacle to a woman’s right to choose.  See Casey, 505 U.S. at 887.  Psychological barriers 

include “justifiable fear” of psychological pressure or social coercion.  Id. at 893–94.  In Casey, 

the Court invalidated a law mandating that “no physicians shall perform an abortion on a married 

woman without receiving a signed statement from the woman that she has notified her spouse 

that she is about to undergo an abortion.”  Casey, 505 U.S. at 887.  This requirement created a 

substantial obstacle for women who “justifiabl[y] fear[ed]” they would suffer psychological 

pressure, social coercion, economic coercion, or physical abuse as a result of notification.  

Casey, 505 U.S. at 892–94.  

House Bill 222’s requirement that abortion clinics dispose of fetal remains in the same 

manner as the remains of a human body conveys Greene’s belief that a fetus is a human, thereby 

exposing women to psychological pressure and social coercion similar to that which imposed an 

undue burden in Casey.  Greene’s implicit statement that a fetus is human is akin to the 

government formally declaring that women exercising their constitutional rights are murderers.  

Such a declaration will subject women considering abortion to similar “justified fears” of social 

ostracism and pressure that the women in Casey would have been subject to were their spouses 

notified of their decision to obtain an abortion.   

What is more, the Court has already established that a fetus is not a human being.  

Indeed, in Roe the Court concluded that “the word ‘person,’ as used in the Fourteenth 

Amendment, does not include the unborn.”  Roe, 410 U.S. at 158; see also Coe v. Cty. of Cook, 

162 F.3d 491, 495 (7th Cir. 1998) (“[T]he courts have decided that a fetus is not a person.”).  
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And this conclusion “follows inevitably from the decision to grant women a right to abort.”  Coe, 

162 F.3d at 495.  For if a pre-viability fetus is a person, “surely the state would be allowed to 

protect [them] from being killed.”  In blatantly opposing the Court’s holding in Roe and nearly 

fifty years of subsequent precedent, the State of Greene is creating a dangerous public perception 

that a woman’s constitutional rights are unimportant.  This perception can result in either direct 

psychological pressure and coercion to women, or a more generalized social stigma that will 

“prevent[] [women] from obtaining an abortion  . . . tantamount to [an unconstitutional] veto.”  

Casey, 505 U.S. at 897. 

C. House Bill 222 Is Unconstitutional Under Both The Undue Burden Standard 
And Rational-Basis Review.  

 
House Bill 222 imposes an undue burden on a woman’s right to choose, and this alone is 

enough to invalidate the fetal disposition provisions.  Thus, this Court need not assess whether 

the State of Greene’s provisions result in “arbitrary deprivations of liberty by the government” 

under rational-basis review.  Hayden ex rel. A.H. v. Greensburg Cmty. Sch. Corp., 743 F.3d 569, 

576 (7th. Cir. 2014); see also Casey, 505 U.S. at 877–78 (when a regulation imposes an “undue 

burden,” it is facially invalid and rational-basis review is not applied).  However, even if House 

Bill 222 were subject to rational-basis review, it would still violate Due Process.  Under rational-

basis review, the provisions must “be rationally related to legitimate government interests,” and 

the burden is on the plaintiff to show the provisions are arbitrary or capricious.  Washington v. 

Glucksberg, 521 U.S. 702, 728 (1997).   

The State of Greene only has legitimate interests in the proper disposal of fetal remains, 

demonstrating respect for the life of the unborn, and medical ethics, and House Bill 222 is not 

rationally related to those interests.  Indeed, this Court has never recognized regulating the 

medical profession to ensure abortion providers maintain fetal disposal methods uniform with 
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other health care facilities as a legitimate State interest.  But the Court has established that states 

have a “legitimate interest in proper disposal of fetal remains,”  Akron v. Akron Center for 

Reproductive Health, Inc., 462 U.S. 416, 452 n.45 (1983), demonstrating “respect for the life of 

the unborn,” Casey, 505 U.S. at 877, and in “protecting the . . . ethics of the medical profession.”  

Gonzales v. Carhart, 550 U.S. 124, 157 (2007) (quoting Washington v. Glucksberg, 521 U.S. at 

731).  Here, this Court should follow well-established precedent by only recognizing interests in 

the proper disposal of fetal remains, respect for the life of the unborn, and medical ethics.    

A fetal remains provision that does not provide mandated disposal procedures for a 

significant proportion of abortions is not rationally related to the State’s interests in the proper 

disposal of fetal remains or showing respect for the life of the unborn.  See Hopkins, 510 F. 

Supp. 3d at 783.  In Hopkins, Arkansas maintained that the challenged fetal disposal law 

promoted the State’s “legitimate interests” in “demonstrating respect for the life of the unborn by 

requiring abortion providers to . . . proper[ly] dispose of fetal remains.”  Id. at 782.  Arkansas’s 

law did not reasonably relate to this interest because it did not apply to medication abortions.  

The court reasoned it was unclear “why tissue from a medication abortion, and the state-

mandated decision-making about its disposal, would be treated differently than tissue from a[] 

surgical abortion procedure.”  Id. at 783.  Thus, the court concluded, to “the extent [Arkansas] 

continue[s] to claim an interest in demonstrating respect for the life of the unborn, it is unclear 

how[,] if at all[,] [Arkansas] reconcile[s] this with” the limited scope of the fetal disposal law.  

Id.   

The State of Greene’s purported interests mirrors that of Arkansas’s in Hopkins, and its 

fetal disposition statutes similarly lack a rational relationship to those interests.  Greene asserts 

that House Bill 222 was enacted to promote “legitimate interests” in “‘medical ethics’ and 
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‘regulating the medical profession by ensuring that abortion providers, like other health care 

facilities, dispose of fetal remains in a method demonstrating respect for the life of the unborn.’”  

R. at 5.  However, as noted above, the only legitimate interests established by this Court are ones 

in the “proper disposal of fetal remains,” showing “respect for the life of the unborn,” and in 

“medical ethics.”  But House Bill 222 is not rationally related to those interests because the Bill 

does not provide for disposal of a large fraction of the fetuses aborted annually in the State of 

Greene.  When women obtain a medication abortion, which are available “up until the tenth 

week of pregnancy,” the patients consume “medication provided by a physician” at home, where 

the woman disposes of the fetal tissue.  R. at 3.; see also U.S. FOOD & DRUG ADMIN., MIFEPREX 

MEDICATION GUIDE, https://www.fda.gov/media/72923/download (describing the medication 

abortion process).  Moreover, House Bill 222 provides that a woman must be afforded “the right 

to determine the final disposition of an aborted fetus,” but does not provide any limitations on 

how a woman may dispose of that fetus.  GREENE ST. ANN. § 16-34-3-2(a).  Just as in Hopkins, it 

is difficult to discern how the limited scope of House Bill 222 furthers Greene’s interests in the 

“proper disposal of fetal remains,” “demonstrating respect for the life of the unborn,” or 

“medical ethics” when its fetal disposal requirements only apply to fetal remains from some of 

the surgical abortions the Clinic provides, rather than all abortions the Clinic performs.  House 

Bill 222’s failure to regulate no more than a mere portion of fetal disposal shows there is no 

rational relationship to Greene’s purported interests, and the provisions are simply arbitrary.   

Moreover, a state’s purported interests do not justify an abortion regulation where pre-

existing statutes already serve those interests, and the new law only imposes arbitrary 

requirements.  See Hopkins, 510 F. Supp. 3d at 783.  For example, in Hopkins, the court noted 

that prior to the challenged fetal disposal provision’s enactment, Arkansas “law already 
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regulate[d] tissue disposal” from abortion or miscarriage in a similar way, and the new law 

merely imposed “complex” disposal authorization requirements on abortion providers.  Id.   

Like Hopkins, where a minimal change in disposal requirements demonstrated a lack of 

rational relationship between the law and Arkansas’s asserted interest, the State of Greene’s new 

laws mandating certain methods of fetal disposal are similar to those that were already in place 

before the Bill’s enactment.  Prior to House Bill 222, the Clinic adhered to statutes “allowing for 

either the burial or cremation of the fetus” by a healthcare facility or a contractor.  R. at 5.  Now, 

the State requires the same forms of disposal, only individualized and by abortion providers.  R. 

at 5.  Thus, House Bill 222’s arbitrary requirements reinforce that there is no rational relationship 

between the provision and the State’s purported interests.   

Importantly, any reliance on Gonzales or Box is misplaced.  First, Gonzales is 

inapplicable because it addressed a State’s interests in fetal human dignity and medical ethics 

with respect to partial-birth abortions, not fetal remains provisions.  Gonzales, 550 U.S. at 156–

67.  Next, in Box, respondents “never argued that Indiana’s law creates an undue burden on a 

woman’s right to obtain an abortion.”  Box v. Planned Parenthood of Indiana & Kentucky, Inc., 

139 S. Ct. 1780, 1781 (2019).  In contrast to Respondents in this case, in Box, those challenging 

the law “litigated th[e] case on the assumption that the law does not implicate a fundamental 

right and is therefore subject only to ordinary rational[-]basis review.”  Id.  This alone 

distinguishes Box significantly, as Respondent’s constitutional challenge implicates the undue 

burden standard, and Respondent has shown that House Bill 222 places a substantial obstacle in 

the path of a woman seeking an abortion.   

Indeed, not only was Casey’s undue burden inquiry not even applied in Box, there, 

Indiana’s statutory scheme for fetal disposal was far narrower than House Bill 222.  Indiana’s 
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laws for fetal disposal provided a closed universe of disposal methods for all aborted or 

miscarried fetuses.  But House Bill 222 allows a large fraction of fetal remains to be disposed of 

in any manner.  While Indiana’s law allowed women to “determine the final disposition of the 

aborted fetus,” the statute provided an exhaustive list of ways a woman could dispose of an 

aborted fetus.  Id. (citing IND. CODE ANN. § 16-34-3-2(a)).  Specifically, Indiana law provides 

that a woman choosing the disposition of an aborted fetus may “dispose of the remains of the 

aborted fetus by interment in compliance with [Indiana law], or cremation through a licensee [in 

compliance with Indiana law].”  IND. CODE ANN. § 16-34-3-1.1(I)(i).  Here, in contrast to the 

extremely limited methods of fetal disposal at issue in Box, a woman determining the disposition 

of a fetus after receiving a medication or surgical abortion in the State of Greene has limitless 

options as to what method she will use.  Thus, unlike Indiana’s law, House Bill 222 is not 

rationally related to Greene’s interest in proper fetal disposal, and Box provides no support for 

the argument that it does.  Thus, House Bill 222 fails under the undue burden standard and 

rational-basis review, and this Court should affirm the Fourteenth Circuit’s holding.  

CONCLUSION 

For the foregoing reasons, this Court should affirm the Fourteenth Circuit’s judgments 

for Respondents, Elon Sternberger, M.D., and Greene Women’s Health Clinic, LLC.   
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