
 

 

No. 21-2010  

 

 

IN THE SUPREME COURT OF THE UNITED STATES  

 

 

FLOYD LAWSON, Attorney General for the State of Greene, 

And the STATE of GREENE, 

 

 

Petitioners, 

v. 

 

ELON STERNBERGER, M.D., and 

GREENE WOMEN’S HEALTH CLINIC, LLC, 

 

 

Respondents. 

 

On Writ of Certiorari  

to the United States Court of Appeals  

for the Fourteenth Circuit 

 

 

 

 

BRIEF FOR PETITIONERS 

 

 

Team No. 28 

Counsel for Petitioners 

Billings, Exum, & Frye National 



 

 I 

QUESTIONS PRESENTED 

1. Whether all pre-viability prohibitions on elective abortions are unconstitutional. 

2. Whether a state statute requiring healthcare facilities to dispose of embryonic and fetal 

remains in the same manner as other human remains imposes an undue burden on a 

woman’s decision to have an abortion. 
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OPINIONS BELOW 

The Fourteenth Circuit’s decision has not yet been published or reported (Docket No. 20-

1017). Similarly, the district court’s opinion has not yet been published, but is reported at 2020 

WL 56789 (N.D. Greene 2020).  

CONSTITUIONAL AND STATUTORY PROVISIONS INVOLVED 

The Fourteenth Amendment’s Due Process Clause provides “nor shall any State deprive 

any person of life, liberty, or property, without due process of law.” U.S. CONST. amend. XIV, § 

1. 

Greene’s Gestational Age Act, House Bill 411 (2020), this statute does not have a citation 

in Greene’s Statutes Annotated. The relevant text of the Gestational Age Act provides that, in the 

majority of cases, a doctor must first determine and document the probable gestational age of the 

fetus before an abortion may be performed. Then,  

[e]xcept in a medical emergency or in the case of a severe fetal abnormality, a 

person shall not perform, induce, or attempt to perform or induce an abortion or an 

unborn human being if the probable gestational age of the unborn human being has 

been determined to be greater than fifteen (15) weeks. 

The Gestational Age Act also provides that an abortion “shall be permitted if: a. A licensed 

physician in the State of Greene determines abortion is necessary to protect the health or life of 

the mother; or b. The pregnancy resulted from rape or incest.” 

Greene St. Ann. § 16-34-3-2 (2020), House Bill 222, regulates the method of disposal for 

the embryonic and fetal tissue of aborted fetuses. Subsection (a) requires a woman to be afforded 

"the right to determine the final disposition of an aborted fetus.” The statute requires a healthcare 

facility to inform the mother that she has this final decision. 

Greene St. Ann. § 16-34-3-4 (2020), House Bill 222 also altered how an abortion provider 

may dispose of an aborted fetus if the woman opts not to dispose of it herself, providing in 
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subsection (a) that “[a]n abortion clinic or health care facility having possession of an aborted fetus 

shall provide for the final disposition of the aborted fetus.” The law also requires the facility to 

obtain a burial transmit permit. Subsection (a) also clarifies that “[a]borted or miscarried fetuses 

may not be cremated by simultaneous cremation.” 

House Bill 222 amended Greene St. Ann. § 16-41-16-4(d) (2020) and Greene St. Ann. § 

16-41-16-5 (2020) to change the definition of infection waste and pathological waste, respectively, 

to “not include an aborted fetus or a miscarried fetus.” 

STATEMENT OF THE CASE 

A. Statutory and Regulatory Background 

In 2018, the State of Greene held what would become a vital election. Record 3. During 

this election, several seats in the General Assembly were up for re-election including the 

incumbent Governor. Record 3. The incumbent politicians ran opposed, with all candidates 

stressing one particular issue—abortion laws. Record 3. 

The incumbent politicians ran on a progressive ticket, voicing their strong support for 

women’s reproductive rights. Record 3. In response, several opponents advanced a platform in 

support of the State of Greene’s interest in protecting the lives of all its citizens, whether born or 

unborn. Record 3. Ultimately, the citizens of Greene sided with the platform of the opposing 

candidates and elected those individuals to office. Record 3. 

In keeping their promise to the citizens of Greene, the General Assembly enacted House 

Bill 411, entitled “Gestational Age Act” (“the Act”), on January 1, 2020. Subsequently, the 

Governor signed the Act into law.  Record 3. The Act regulates abortions performed within the 

State of Greene in two ways. Record 3. First, a physician must determine and document a fetus’s 

probable gestational age. Record 3. Second, the Act requires that a physician determine whether 
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the gestational age is greater than fifteen weeks, in which case the abortion may only be permitted 

in medical emergencies or due to severe fetal abnormalities. Record 3. Additionally, the Act 

contains certain limited exceptions for when: “a. A licensed physician in the State of Greene 

determines abortion is necessary to protect the health or life of the mother; or b. The pregnancy 

resulted from rape or incest.” Greene’s Gestational Age Act, House Bill 411; Record 3. 

The Greene legislature determined that fifteen weeks would be the appropriate gestational 

age at which to regulate abortion access for several reasons. First, most abortion procedures 

performed after fifteen weeks are inhumane dilation and evacuation procedures. Record 4. “[T]he 

intentional commitment of such acts . . . is a barbaric practice, dangerous for the maternal patient, 

and demeaning to the medical profession.” Record 4. Second, recent developments made in 

prenatal development demonstrate that a fetus has the ability to open and close its fingers and sense 

outside stimulations as young as twelve weeks. Record 4. Third, abortions carry a higher risk to 

maternal health as the gestational age of the fetus increases. Record 4. For these reasons, the 

legislature chose to enact the Gestational Age Act. Record 4. 

Concurrent to this Act being signed into law, Dr. Elon Sternberger and his employer, 

Greene Women’s Health Clinic, LLC commenced this action challenging the lawfulness of the 

Act. Record 4. The Plaintiffs (collectively referred to as “the Clinic”) brought this action 

challenging the Act on behalf of themselves, their clients, and the doctors and patients performing 

and seeking abortions in the State of Greene. Record 4. Greene Women’s Health Clinic, LLC is 

the only healthcare facility located in the State of Greene which performs abortions. Record 4. The 

Defendants in this action are the State of Greene and its Attorney General, Floyd Lawson. Record 

4. Following suit, the district court issued a temporary restraining order in favor of the Clinic. 

Record 4.   
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Additionally, the Clinic sought a motion to limit discovery to the issue of viability, which 

the district court granted. Record 4. In doing so, the court determined that the Act’s 

constitutionality hinged on whether the fifteen-week mark is before or after viability. Record 4. 

The district court disregarded all compelling interests asserted by the State. After discovery 

concluded, the Clinic moved for summary judgment. Record 4. As a result of the court disregarding 

the State’s compelling interests, the Clinic’s motion for summary judgment was granted despite 

the State’s assertion that the Act “merely limit[ed] the time frame” for which a woman must decide 

to have an abortion. Record 4-5. 

In addition to the Act, the Plaintiff also challenged another law enacted by the State in 

2020, namely House Bill 222. Record 5. House Bill 222 regulates the disposition of embryonic 

and fetal tissue after the termination of a pregnancy, whether through abortion, still birth, or 

miscarriage. Greene St. Ann. § 16-34-3-2; Record 5. House Bill 222 also provides a woman with 

the final decision as to the disposition of fetal remains. Record 5. This statute requires a woman to 

be informed that she has the right to this decision. Record 5. However, if a woman chooses to 

allow the healthcare facility to dispose of the remains, then she has no further involvement in the 

disposal procedure. Record 5. Prior to House Bill 222, facilities disposed of fetuses through mass 

incineration with other surgical byproducts. Record 5. The legislative history of this bill 

demonstrated that the bill was enacted “to promote the legitimate interests in ‘medical ethics’ and 

‘regulating the medical procession by ensuring that . . . fetal remands [are disposed] in a method 

demonstrating respect for the life of the unborn.’” Greene St. Ann. § 16-34-3-2; Record 5. 

House Bill 222 was passed to prevent facilities from disposing of fetal remains in 

conjunction with other surgical byproducts. Record 5. To prevent this, the law requires healthcare 

facilities to obtain a “burial transmit permit” prior to disposing of such remains. Greene St. Ann. 
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§ 23-14-31-5 (2020); Record 5. The law also prohibits healthcare facilities from contracting with 

third-party contractors who may dispose of the fetal remains with other surgical byproducts or 

even all at once. Record 5. 

Ultimately, House Bill 222 was enacted to promote the state’s legitimate interests in 

“medical ethics” and ensure that healthcare facilities demonstrate the same respect for fetal life as 

human life. Record 5. However, the Clinic’s attempt to seek declaratory and injunctive relief was 

successful, and the district court issued an injunction barring the enforcement of the fetal 

disposition statute. Record 6. Both parties moved for summary judgment on the issue of House 

Bill 222. Record 6. Nonetheless, the district court granted the Clinic’s motion for summary 

judgment and entered a permanent injunction enjoining the enforcement of House Bill 222 as 

unconstitutional under the Due Process Clause. U.S. CONST. amend. XIV, § 1; Record 6.  

B. Procedural History 

1. The same day the Gestational Age Act (“the Act”) was signed into law, Plaintiffs 

(collectively referred to as “the Clinic”) commenced this action. Record 4. The Clinic challenged 

the lawfulness of this statute on the grounds that it violates the Fourteenth Amendment of the 

United States Constitution. U.S. CONST. amend. XIV, § 1; Record 3. A hearing was held the 

following day, and the district court issued a temporary restraining order in favor of the Clinic. 

Record 4.  

After further briefing, the district court granted the Clinic’s motion to limit discovery to 

the issue of viability. Record 4. The court explained that the Act, “is effectively a ban on all elective 

procedures after 15-weeks,” and “[g]iven the Supreme Court’s viability framework, that ban’s 

lawfulness hinges on a single question: whether the 15-week mark is before or after viability.” 

Record 4. The court’s order meant the State of Greene was unable to defend the Act as being within 
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the Supreme Court’s viability framework or present any evidence on Greene’s legitimate state 

interests. Record 4. As a result, the State of Greene was forced to direct all its discovery to rejecting 

the Supreme Court’s viability framework. Record 4.  

At the close of discovery, the Clinic moved for summary judgment. Record 4. The Clinic 

attempted to support this motion by submitting evidence that it is medically impossible for a fetus 

to be viable at fifteen weeks. Record 4. The State stood firm and opposed summary judgment 

despite a lack of any medical evidence of viability at fifteen weeks. Record 4. The State contended 

that even though the Act bans abortions for some women prior to fetus viability, the Act simply 

“limits the time frame” during which women must choose to terminate their pregnancy. Record 4. 

Additionally, the State opposed the Clinic’s motion on the grounds that the Supreme Court has left 

unanswered the question of whether the State of Greene’s interests can justify the act. Record 4.  

Nevertheless, the district court granted summary judgment in favor of the Clinic. Record 

5. The district court rejected the State’s contention that asserted state interests are vital to a proper 

analysis of the Act’s lawfulness. Record 5. The court reasoned that, “viability marks the earliest 

point at which the State’s interest in fetal life is constitutionally adequate to justify a legislative 

ban on non-therapeutic abortions.” Record 5.  

Finally, the district court held that the statute was permanently enjoined in all applications. 

Record 5. The district court also dismissed the State’s argument that the Clinic’s only proper 

recourse was in the form of an injunction. Record 5. The State explained that the reason the Clinic 

could seek only an injunction up to sixteen weeks was because their facility—the only abortion 

provider in the State of Greene—did not perform abortions after sixteen weeks. Record 5.  

2. In conjunction with their challenge to the Gestational Age Act, the Clinic also challenged 

the lawfulness of House Bill 222, the State’s fetal disposition statute, and sought both declaratory 
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and injunctive relief. Record 6; Greene St. Ann. § 16-34-3-2. Following extensive briefing and 

oral argument, the district court ordered a preliminary injunction which barred the State from any 

application of the statute. Record 6. Both parties moved for summary judgment and the court, 

again, granted summary judgment in favor of the Clinic. Record 6. Afterward, the court declared 

the fetal disposition provision unconstitutional under the Due Process Clause and entered a 

permanent injunction in support of this. U.S. CONST. amend. XIV, § 1; Record 6. 

3. Defendants—Mr. Floyd Lawson, attorney general for the State of Greene, and the State 

of Greene—timely appealed the district court’s decision to the United States Court of Appeals for 

the Fourteenth Circuit. Record 6. The Fourteenth Circuit affirmed the decision of the district court 

and held that the Gestational Age Act’s prohibition on women exercising their “right to abortion” 

is in contravention to Supreme Court precedent and is, therefore, unconstitutional. Record 10.  

As relevant here, the Fourteenth Circuit rejected the State’s argument that, because the Act 

is a mere regulation of the time frame during which a woman may choose to terminate her 

pregnancy, the proper analysis of the Act required the district court to evaluate, “whether the Act 

places a substantial obstacle in the path of a woman seeking an abortion before the fetus attains 

viability.” Record 9. The Fourteenth Circuit explained that this argument does not prevent the Act 

from falling within the Supreme Court’s case law prohibiting bans on abortion because the statute 

undisputedly bans the abortion of some fetuses prior to viability. Record 9. Therefore, the 

Fourteenth Circuit concluded that, this statute is an unconstitutional prohibition on pre-viability 

abortions and not a regulation. Record 9.  

In so holding, the Fourteenth Circuit emphasized that when analyzing a ban on certain pre-

viability abortions there is no place for a state’s asserted interests. Record 9.  With respect to 

statutes that act as a ban on pre-viability abortions, the Fourteenth Circuit explained that the 
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Supreme Court’s viability framework, which is controlling on that issue, has already considered 

the state’s interests and found that a woman’s right to terminate her pregnancy outweighs any 

interest the state may have until viability. Record 9.  

The Fourteenth Circuit also affirmed the district court’s ruling that the fetal disposition 

provisions violated substantive due process. Record 10. While the Fourteenth Circuit 

acknowledged that the State has a legitimate interest in proper disposal of fetal remains, the 

relevant statute imposes an undue burden on a woman’s access to abortion and therefore is 

unconstitutional. Record 11. The Fourteenth Circuit explained that this statute creates a physical 

burden on women because the price of abortions will increase thereby lowering accessibility, and 

a psychological burden in that it expresses the State’s view that embryonic and fetal tissue are as 

much a human as a person who was born. Record 11.  

Judge Knotts individually authored an opinion in which he concurred in part and dissented 

in part. Record 15. While Judge Knotts concurred with the majority on the unconstitutionality of 

the Act under existing jurisprudence, he observed that this case presents an opportunity to 

acknowledge all the good reasons for the Supreme Court to reevaluate this jurisprudence. Record 

15. He indicated that he would have held that the United States Constitution allows a State to 

prohibit elective abortions before viability because nothing in the Constitution supports a right to 

abortion. Record 15. Accordingly, Judge Knotts reasoned that this statute would be constitutional 

if it satisfied the rational-basis review. Record 16. Likewise, Judge Knotts disagreed with the 

majority’s conclusion that the fetal remains provision violates Due Process Clause. U.S. CONST. 

amend. XIV, § 1; Record 17. Even though he believed the undue burden test was not applicable to 

these provisions, Judge Knotts explained that this statute would still be upheld under this 

heightened standard. Record 18.  
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4. Defendants then petitioned for Writ of Certiorari to the States Court of Appeals for the 

Fourteenth Circuit. R. 21. This court granted Defendants’ petition for Writ of Certiorari. Record 

21.   

C. Standard of Review 

This Court should review de novo the Fourteenth Circuit’s holding that both the Gestational 

Age Act and House Bill 222 are unconstitutional. Entm’t Prods., Inc. v. Shelby County, 721 F.3d 

729, 733 (6th Cir. 2013). Under de novo review, this Court should “construe all facts, and draw 

all reasonable inferences from those facts, in favor of the nonmoving party.” Whittaker v. Northern 

Illinois University, 424 F.3d 640, 644-45 (7th Cir. 2005) (quoting Telemark Development Group 

Inc. v. Mengelt, 313 F.3d 972, 976 (7th Cir. 2002)). This Court should give no deference to the 

lower court and make its own decisions regarding the issues of law. First Options of Chicago v. 

Kaplan, 514 U.S. 938, 947 (1995). 

SUMMARY OF THE ARGUMENT 

The State of Greene did not place an undue burden in the path of a woman seeking an 

abortion when it enacted the Gestational Age Act (“the Act”) and House Bill 222. The State of 

Greene has a legitimate interest in protecting the life of an unborn child. The Act regulates 

abortions after fifteen weeks gestation because medical science has shown that the ability of the 

unborn child to open and close its fingers and sense outside simulations begins at twelve weeks 

gestation. Record 4. The Act also includes exceptions for medical emergencies or severe 

abnormalities. Record 4-5. 

Furthermore, the authority to regulate abortion should be left up to state legislature, not 

federal courts. While this Court is restricted by the holdings of Roe and Casey, this Court has never 

felt constrained to follow stare decisis when it needs to be corrected. Roe v. Wade, 410 U.S. 113 
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(1973); Planned Parenthood of Se. Pa. v. Casey, 505 U.S. at 833, 846 (1992); U.S. CONST. amend. 

XIV, § 1.  A right to abortion is not provided in the Constitution's history or language. Without 

such a right, the Court should apply the rational-basis review. To survive rational-basis review, 

the proposed provision must be rationally related to legitimate government interests. Box v. 

Planned Parenthood of Ind. & Ky., Inc., 139 S.Ct. 1780, 1782 (2019). This Court acknowledged 

in Gonzales that states have a legitimate interest in the life of an unborn child. Gonzales v. Carhart, 

550 U.S. 124, 160 (2007). The Act and House Bill 222 rationally related to the State’s significant 

interest in protecting the dignity and humanity of the unborn child. Record 20. 

When tested under the undue burden analysis, House Bill 222 survives because it does not 

place a substantial obstacle in the path of a woman’s right to abortion. “Incidental increases” in 

expenses or “making a right more difficult to exercise” is insufficient to invalidate the law. Casey, 

505 U.S. at 874. A state may mandate the respectful disposition of the remains of aborted 

"child[ren] assuming the human form." Gonzales v. Carhart, 550 U.S. 124, 160 (2007). House Bill 

222 seeks to further serve the State’s interest in respecting the life of the unborn by requiring 

abortion providers, as well as other health care providers, to dispose of the fetus in a method that 

demonstrates “respect for the life of the unborn.” Record 5.  

ARGUMENT AND CITATION OF AUTHORITY 

The State of Greene did not violate a woman’s right to abortion when it enacted the 

Gestational Age Act (“the Act”) and House Bill 222 because those provisions do not create an 

undue burden to a woman’s right to abortion. Roe's essential holding is comprised of three parts. 

Roe v. Wade, 410 U.S. 113 (1973). First, is a recognition of the right of the woman to choose to 

have an abortion before viability and to obtain it without undue interference from the State. Id. 

Before viability, the State's interests are not strong enough to support a prohibition of abortion or 
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the imposition of a substantial obstacle to the woman's effective right to elect the procedure. Id. 

Second, is a confirmation of the State's power to restrict abortions after fetal viability, if the law 

contains exceptions for pregnancies which endanger the woman's life or health. Id. Third, is the 

principle that the State has legitimate interests from the outset of the pregnancy in protecting the 

health of the woman and the life of the fetus that may become a child. Id. 

This Court applied the doctrine of stare decisis and reaffirmed the right of the woman to 

choose to have an abortion before viability and to obtain it without undue interference from the 

state. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 846 (1992). While the state has 

“legitimate interests in protecting the health of the woman and the life of the fetus that may become 

a child,” before viability, the State's interests are not strong enough to support a regulation or a 

prohibition of abortion that places a substantial obstacle on the woman's effective right to elect the 

procedure. Id. The plurality added that, “[u]nnecessary health regulations that have the purpose or 

effect of presenting a substantial obstacle to a woman seeking an abortion impose an undue burden 

on the right.” Whole Woman's Health v. Hellerstedt, 136 S.Ct. 2292, 2300 (2016). An undue 

burden exists when the state’s regulation on abortion “unreasonably infringes upon a woman's 

constitutional right to obtain an abortion.” Akron v. Akron Center for Reproductive Health, Inc., 

462 U.S. 416, 439 (1983). Nonetheless, this Court acknowledge that some “[abortion regulations] 

can be upheld without overruling Roe.” Casey, 505 U.S. at 845.  

I. The Gestational Age Act, Which Does Not Prohibit All Abortions Prior To Fifteen 

Weeks, Cannot Be a Constitutional Violation. 

 

A. This Court Should Overrule Its Abortion Precedent, and Instead Hold a Pre-Viability 

Prohibition on Abortion as Constitutional So Long as a Rational Basis Supports the 

Prohibition.  

A right to an abortion is not supported anywhere in the Constitution’s text, structure, or 

history.  In fact, abortion is not mentioned anywhere in the Constitution’s text. Neither does the 
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Constitution restrict a state from prohibiting abortions. The Constitution also does not imply a 

prohibition on states from restricting abortions. See U.S. CONST. Art. I, § 10 (denying several 

powers from the States, but not the power to restrict abortions).  Without a presence of this right 

in the Constitution, a State may prohibit an abortion if doing so passes rational-basis review. While 

stare decisis may support a right to abortion, there is no expressed or implied basis for this assertion 

in the Constitution. Admittedly, the Fourteenth Circuit did not have the authority to overrule prior 

abortion precedent. However, this Court can and should.  

   This Court has never felt rigidly constrained to follow stare decisis and should not do so 

now. While this Court must follow precedent to a certain degree, this Court has the power to rectify 

former errors. See City of Akron v. Akron Ctr. for Reprod. Health, Inc., 462 U.S. 416, 458 (1983) 

(O’Connor, J., dissenting). Furthermore, stare decisis is “at its weakest” during constitutional 

rulings. Knick v. Township of Scott, 139 S.Ct. 2162, 2177 (2019). 

When a constitutional issue arises where the fundamental premises could not be found in 

the Constitution, prior decisions have been overruled. See Thornburgh v. American College of 

Obstetricians & Gynecologists, 476 U.S. 747, 787 (1986) (White, J., dissenting); see also, e.g., 

Brown v. Board of Educ., 347 U.S. 483 (1954) (overruling the fifty-eight-year precedent 

established by Plessy v. Ferguson, 163 U.S. 537 (1896)). Moreover, there has been a recent trend 

in case law for this Court to overrule precedent to correct prior mistakes. See, e.g., Janus v. Am. 

Fed’n of State, Cty., & Mun. Employees, Council 31, 138 S.Ct. 2448 (2019) (overruling Abood v. 

Detroit Board of Education, 431 U.S. 209 (1977)). The option to discard this Court’s prior 

mistakes was also illustrated in Trump v. Hawaii, 138 S.Ct. 2392 (2018) (overruling Korematsu v. 

United States, 323 U.S. 214 (1944)).  
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While prior decisions by this Court have attempted to conceive this right through various 

methods, the groundwork for this right is still shaky. Roe v. Wade, 410 U.S. 113 (1973); Planned 

Parenthood of Se. Pa. v. Casey, 505 U.S. 833 (1992). Roe based the right to an abortion on the 

protection of privacy under the Due Process Clause. 410 U.S. at 152-53; U.S. CONST. amend. XIV, 

§ 1. Yet, this Court did not entirely adopt this derivative in Casey. 505 U.S. at 851-53 (finding 

support for the right to an abortion in the liberty interests of “personal decisions”). Precedent did 

not establish a right to an abortion prior to Roe’s initial deviation from the Constitution’s language. 

140 U.S. 113. Yet even after this precedent was established, Casey only affirmed Roe’s “essential 

holding” that a right exists due to the constraints of precedent. 505 U.S. 833-34. Casey did choose 

to deviate from precedent and not follow the framework created by Roe. Casey, 505 U.S. at 872-

73 (citing to Roe, 410 U.S. at 163-66). Consequently, this Court has yet to address where a right 

to “the purposeful termination of a potential life” is actually derived from the Constitution. Harris 

v. McRae, 448 U.S. 297, 325 (1980).  

Moreover, a right to abortion should not be considered a “liberty” under the Due Process 

Clause because the Clause “specially protects those fundamental rights and liberties which are, 

objectively, deeply rooted in this Nation’s history and tradition, and implicit in the concept of 

ordered liberty, such that neither liberty nor justice would exist if they were sacrificed.” 

Washington v. Glucksberg, 521 U.S. 702, 720-21 (1997). Yet, the right to abortion is not deeply 

rooted in history. Instead, history demonstrates a restriction to abortion by the States. James S. 

Witherspoon, Reexamining Roe: Nineteenth-Century Abortion Statutes and the Fourteenth 

Amendment, 17 St. Mary’s J.L. 29, 33 (1985).  

Thus, decisions of maternal healthcare and protecting human life fall within the authority 

of the state’s legislative process, not the federal courts. Complex decisions require a magnitude of 



 

 14 

opinions in order to effectively weigh all considerations. “State and federal courts as well as 

legislatures throughout the Union must have guidance as they seek to address this [issue while] 

conform[ing] with the Constitution.” Casey, 505 U.S. at 845. The decision at hand requires 

consideration of public health, women’s health, and the states’ interest in the value of preserving 

life. In addition, as modern medicine advances, so does the complexity, or non-complexity of these 

issues. Record 16-17. For this reason, this decision should be placed within the authority of the 

state’s legislative process alone. The legislative process is the only way to ensure all values are 

considered when making decisions such as these. Taking this decision away from the States has 

removed the States’ ability to account for “advances in medical and scientific technology [that] 

have greatly expanded our knowledge of prenatal life.” Hamilton v. Scott, 97 So.3d 728, 742 (Ala. 

2012) (Parker, J., concurring). Taking this decision away from the legislative branch has 

additionally inhibited meaningful debate over these medical and scientific advances by an equally 

representative body. Record 16-17. By allowing this Court and other federal courts to make these 

decisions, the judicial branch has been placed at the center of a controversy that it is not equipped 

to resolve. Essentially, abortion jurisprudence has become uncontrollable. Harris v. West Alabama 

Women’s Ctr., 139 S.Ct. 2606, 2607 (2019) (Thomas, J. concurring in cert. denial). 

For these reasons, the Roe and Casey decisions prevent the States from protecting their 

recognized interests in the health of women and the lives of unborn children. The decisions also 

prevent the States from furthering their interest in preventing inhumane abortion procedures. 

Therefore, this Court should depart from its former holdings and leave decisions regarding 

abortion regulations to the states and not the federal courts. Instead, the analysis will shift to focus 

on whether a state’s abortion law is “rationally related to legitimate government interests.” 

Washington v. Glucksberg, 521 U.S. 702, 728 (1997). In doing so, the analysis of the Gestational 
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Age Act shifts to an analysis under rational-basis review. It does not matter if the Act is not 

perfectly tailored to its ends because rational-basis review does not require such. Box v. Planned 

Parenthood of Indiana & Kentucky, Inc., 139 S.Ct. 1780, 1782 (2019). Therefore, this Act will 

satisfy rational-basis review and be upheld due to the states’ compelling interests.  

B. At Minimum, the District Court Erred by Failing to Account for the State’s Interests 

Because the Gestational Age Act is Merely an Abortion Regulation and Not a Ban on 

Abortions.  

It is axiomatic that outright prohibitions on pre-viability abortions are unconstitutional—

regardless of the State’s interests. This Court expressly interpreted the right to privacy as 

encompassing a woman’s decision whether to abort her pregnancy. Roe v. Wade, 410 U.S. 113 

(1973). Notably, a woman’s unfettered right to terminate her pregnancy ends at the point of fetus 

viability; the State’s interest in protecting unborn human life begins at fetus viability. Planned 

Parenthood of Se. Pa. v. Casey, 505 U.S. 833 (1992). In fact, this Court has also recognized that 

pre-viability regulations of abortion procedures are not automatically unconstitutional but require 

a weighing of state interests against the resulting burden on a woman’s right to seek an abortion. 

Whole Woman’s Health v. Hellerstedt, 136 S.Ct. 2292 (2016).  

The undue burden test, announced in Casey, requires this Court to examine the State of 

Greene’s compelling interests in preserving human life and preventing inhumane procedures when 

determining whether these interests create an undue hinderance on a woman’s right to a non-

therapeutic abortion. 505 U.S. 833. A regulation will be held unconstitutional as creating an undue 

burden on a woman’s right to terminate her pregnancy if the regulation’s “purpose or effect is to 

place a substantial obstacle in the path of a woman seeking an abortion before the fetus attains 

viability.” Gonzales v. Carhart, 550 U.S. 124, 146 (2007). Therefore, when a court is analyzing 

the constitutionality of a regulation restricting access to pre-viability abortions, the court must walk 
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through Casey’s undue burden analysis by considering both the state’s interests and the possibility 

that the law creates a “substantial obstacle” to women seeking an abortion. 505 U.S. 871. 

It was erroneous for the district court not to apply the undue burden test or consider the 

State’s interests because the Act is merely a regulation on pre-viability abortion procedures and 

not a ban on such. Here, the district court not only failed to consider the State of Greene’s 

compelling interests, but also wrongfully precluded the State from presenting evidence as to these 

interests by granting the Clinic’s motion to limit discovery to the issue of viability. In doing so, 

the district court improperly determined that the Act was a prohibition on pre-viability abortions 

meaning that the regulation’s constitutionality hinged on the Supreme Court’s viability framework 

instead of the undue burden test established in Casey. 505 U.S. at 846. The district court erred in 

its analysis and should have accounted for the State’s compelling interests in determining whether 

the Act imposed an undue burden on a woman’s right to abortion. A proper analysis of the 

Gestational Age Act under Casey’s undue burden test requires this Court to look at the State’s 

interests in passing this law in addition to the potential undue burden that results from the Act. 

Hellerstedt, 136 S.Ct. at 2309. Laws that simply restrict pre-viability abortions are not inherently 

unconstitutional if they do not pose an undue burden on a woman’s ultimate right to abortion. 

Gonzales, 550 U.S. 146. Thus, since the Act is a restriction, not a ban, the undue burden balancing 

test must be used, and the State’s interests must be considered. Importantly, if the district court 

had recognized that the issue of viability was not dispositive but in fact only one of the proper 

considerations for assessing the Act’s lawfulness, it would have determined that the Act was in  

fact constitutional.  

Here, the State’s interests exceed the protection of unborn human life and encompass the 

prevention of inhumane abortion procedures that cause a fetus to experience pain. Record 4. The 
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prevention of inhumane abortion procedures that cause a fetus to experience pain is a matter of 

first impression before this Court. In the enactment of this Act, the State of Greene’s legislature 

found that recent medical knowledge of prenatal development shows that at twelve weeks’ 

gestation a fetus develops the ability to open and close their fingers and sense outside stimulation. 

Record 4. Typically, women may only exercise their right to a medical abortion—when a patient 

consumes medication at home intended to terminate their pregnancy—until the tenth week of 

gestation. Consequently, the majority of abortions performed after ten weeks are surgical in nature 

and consist of dilation and evacuation procedures. As such, the State has a compelling interest in 

regulating surgical abortions performed after twelve weeks gestation because this procedure can 

cause a fetus to experience pain. Finally, the State’s legislature found that as a fetus’s gestational 

age increases so does the risk that abortion poses to maternal health—undeniably the State of 

Greene has compelling interests in protecting women’s health.  

The Gestational Age Act does not place an undue burden on the right to abortion, thus 

tipping the scales of Casey’s undue-burden balancing test in favor of constitutionality. The second 

part of Casey’s undue-burden balancing test requires this Court to determine whether the 

regulation places an undue burden on a woman’s right to terminate her pregnancy. This Court must 

look at whether the regulation is a “substantial obstacle” to a woman choosing to undergo an 

abortion. Casey, 505 U.S. at 877-79. Prior to enactment of the Gestational Age Act, Greene law 

allowed abortions until the twentieth week of gestation; however, Greene Women’s Health 

Clinic—the only licensed abortion facility in the State of Green—will only perform abortions until 

the sixteenth week of gestation. Record 9. Thus, this regulation allows women up to three-and-a-

half months to decide whether they wish to terminate their pregnancy and only practical limits 

access to elective abortions by one week. This regulation is not a substantial obstacle to the right 
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of abortion because under the Act a woman may still choose to have an abortion up to fifteen 

weeks of gestation, meaning a relatively small number of women will just have to make their 

decision one week earlier. Record 4-5. These effects on the right to abortion do not rise to the level 

of a substantial obstacle that creates an undue burden and as such do not outweigh the harm caused 

to the State by requiring it to permit inhumane abortion procedures that thwart the compelling 

interests the State wishes to protect.  

The State of Greene acknowledges that this Court has held that prohibitions on pre-viability 

abortions are unconstitutional, regardless of the state’s interests, because a state’s interest in 

protecting an unborn human life is not constitutionally adequate prior to viability. Casey, 505 U.S. 

at 835-36. However, laws that simply restrict pre-viability abortions are not inherently 

unconstitutional if they do not pose an undue burden. Gonzales, 550 U.S. 146. Thus, if the Act is 

a restriction, not a ban, the undue burden balancing test must be employed, and the State’s interests 

must be considered. The Gestational Age Act is a mere limit on the timeframe during which 

elective abortions may be performed—comparable to constitutional limits on the time, place, or 

manner in which the First Amendment may be exercised. See Ward v. Rock Against Racism, 491 

U.S. 781 (1989). This Act cannot be categorized as a ban on all pre-viability abortions when the 

Act allows pre-viability elective abortions before fifteen weeks.  

Additional evidence in support of the Act’s categorization as a regulation on pre-viability 

abortion procedures is the fact that it contains exceptions—for medical emergency, in the case of 

a severe fetal abnormality, if it is necessary to protect the health or life of the mother, or if the 

pregnancy resulted from rape or incest—and in actual effect only limits the relevant time period 

in which a woman may have an abortion by one week because the only abortion provider in the 

State of Greene does not perform abortions after sixteen weeks.  
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 In conclusion, the Gestational Age Act furthers the State’s compelling interests of 

protecting unborn healthy life and preventing inhumane abortion procedures that cause the fetus 

to experience pain. Further, the Act is not an undue burden on women seeking to terminate their 

pregnancy since it does not create any substantial obstacles to the right to abortion and practically 

speaking only limits the time frame in which a woman may have an elective abortion by one week. 

Properly reviewing this regulation on pre-viability elective abortions under Casey’s undue-burden 

balancing test reveals that the relatively minor inconvenience placed on the right to abortion does 

not outweigh the State’s compelling interests served through enactment of this law. Thus, the 

Gestational Age Act—a regulation on pre-viability elective abortions—passes the constitutional 

muster required by current Supreme Court precedent.   

II.  House Bill 222 Does Not Impose an Undue Burden on a Woman’s Right to Receive 

an Abortion Because House Bill 222 Regulates the Medical Procedures Following an 

Abortion. 

House Bill 222 does not impose an undue burden on a woman’s right to an abortion because 

the provision does not create a substantial obstacle on a woman’s right to obtain an abortion. 

Restrictive state regulations on the right to an abortion “must be supported by a compelling state 

interest.” City of Akron v. Akron Ctr. for Reprod. Health, Inc., 462 U.S. 416, 427 (1983). This 

Court has acknowledged that states have a “legitimate interest in protecting the potentiality of 

human life." Gonzales v. Carhart, 550 U.S. 124, 157 (2007). Nevertheless, the regulation cannot 

pose an undue burden on a woman’s right to abortion. Roe v. Wade, 410 U.S. 113, 162 (1973); 

Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 873 (1992).  

An abortion regulation poses an undue burden if the regulation creates a “substantial 

obstacle” to a woman seeking an abortion. Casey, 505 U.S. at 895; Whole Woman's Health v. 

Hellerstedt, 136 S.Ct. 2292, 2300 (2016). The government is permitted to “use its voice and its 

regulatory authority to show its profound respect for the life within the woman.” Gonzales, 550 
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U.S. at 145 (discussing Casey’s acknowledgement and affirmation of the governmental interest in 

potential life). The plurality opinion in Casey added that an “incidental” increase in medical 

expenses or making it more difficult to receive an abortion is not sufficient to invalidate a state’s 

regulation on abortion.  505 U.S. at 874. 

         Here, House Bill 222 will survive an analysis of the undue burden test set forth in Casey, 

because the State of Greene used its regulatory power “in furtherance of its legitimate interests in 

regulating the medical profession in order to promote respect for life, including life of the unborn.” 

505 U.S. at 846-50. While the Constitution is silent on the right to abortion, the Court has defined 

the limits of a state’s authority to regulate the performance of abortions on multiple occasions. 

Roe, 410 U.S. at 163 (holding that a woman has the right to abortion without state regulation before 

fetus viability); Casey, 505 U.S. 850 (discussing that the purpose of the law cannot be to “strike a 

right”); Box v. Planned Parenthood of Ind. & Ky., Inc., 139 S.Ct. 1780, 1781 (2019) (holding that, 

on a rational-basis review, the law must be rationally related to the government’s interests). 

The State of Greene adopted House Bill 222, which regulates the disposition of embryonic 

and fetal tissue resulting in the termination of a pregnancy—whether through abortion, miscarry, 

or stillbirth. Record 5. House Bill 222 regulates the way abortion providers, as well as other 

healthcare providers, must dispose of aborted fetuses. Record 5. The new law specifically provides 

that “[a]n abortion clinic or health care facility having possession of an aborted fetus shall provide 

for the final disposition of the aborted fetus.” Greene St. Ann. § 16-34-3-2(a); Record 5. In 

addition, the Bill also clarified that “[a]borted or miscarried fetuses may not be cremated by 

simultaneous cremation.” Greene St. Ann. § 16-34-3-4(a); Record 5-6. House Bill 222 also 

changed the definitions of both infectious and pathological waste, stating that these terms “do[ ] 

not include an aborted fetus or a miscarried fetus.” Greene St. Ann. §§ 16-41-16-4(d); 16-41-16-
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5. The legislative history indicates that House Bill 222 was intended to promote the legitimate 

interests in “medical ethics” and “regulating the medical profession by ensuring that abortion 

providers, like other health care facilities, dispose of fetal remains in a method demonstrating 

respect for the life of the unborn." Record 5. 

To serve the State’s legislative purpose in demonstrating respect for the life of the unborn, 

health care facilities are required to obtain burial transmit permits for the fetal remains. Record 5. 

The burial transmit permit requirements of Greene St. Ann. § 16-37-3 apply to the final disposition 

of an aborted fetus, which must be “interred or cremated.” Greene St. Ann. § 16-34-3-4(a). A 

“burial transmit permit” is a “permit for the transportation and disposition of a dead human body” 

as required under Greene law. Greene St. Ann. § 23-14-31-5. 

Before the adoption of House Bill 222, a facility that provided an abortion might dispose 

of the fetus through incineration along with other surgical byproducts. Record 5. The Clinic's prior 

practice was based on Greene statutes allowing for either the burial or cremation of the fetus. See 

Greene St. Ann. § 35-2-1(a); Record 5. Those statutes specified that cremation means “incineration 

by a crematory, or incineration as authorized for infectious and pathological waste.” Greene St. 

Ann. § 35-1-3; Record 5. Infectious waste includes pathological waste, Greene St. Ann. § 16-41-

16-4(b)(1), and pathological waste is defined as: “(1) tissue; (2) organs; (3) body parts; and (4) 

blood or body fluids in liquid or semiliquid form; that are removed during surgery, biopsy, or 

autopsy." Greene St. Ann. § 16-41-16-5; Record 5. 

Furthermore, House Bill 222 does not have “physical commands” that would force the 

abortion facility to expand or “incur[] significant costs” to meet the requirement in the statute. 

Hellerstedt, 136 S.Ct. at 2317. Unlike in Hellerstedt, where the Court ruled that the surgical-center 

regulations posed a substantial obstacle in the path of a woman’s right to abortion, because the 
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abortion facilities would not be able to meet the demand without “without expanding or otherwise 

incurring significant costs.” Id. at 2314-17. The surgical-center regulation in Hellerstedt includes, 

among other things, detailed specifications relating to the size of the nursing staff, building 

dimensions, and other building requirements. Id. 

In Gonzales, this Court held that an “incidental increase in medical expenses” is 

insufficient to invalidate a state’s regulation on abortion. 550 U.S. at 158 (quoting Casey, 505 U.S. 

at 874). Furthermore, making an abortion harder to receive is insufficient as well. Gonzales, 550 

U.S. at. 150; Casey, 505 U.S. at 873-74 (“[N]ot every law which makes a right more difficult to 

exercise is, ipso facto, an infringement of that right.”). Admittedly, House Bill 222 may incur some 

costs, but there is nothing in the record indicating that those costs would rise to such a level that 

would cause the abortion facility to not be able to meet the requirements of the regulation without 

creating an undue burden. Record 18. 

         The State of Greene "has an interest in protecting the integrity and ethics of the medical 

profession." Gonzales, 550 U.S. at 157. Additionally, the State of Greene “has a significant role to 

play in regulating the medical profession.” Id. This means that the State of Greene “may use its 

regulatory power to bar certain procedures and substitute others, all in furtherance of its legitimate 

interests in regulating the medical profession in order to promote respect for life, including life of 

the unborn.” Id. at 157-58(emphasis added). Here, House Bill 222 does no more than “create a 

structural mechanism by which the State . . . may express profound respect for the life of the 

unborn.” Gonzales, 550 U.S. at 145. Moreover, House Bill 222 does not regulate abortion; it 

regulates the subsequent medical procedure of abortion. This means that House Bill 222 can only 

apply after the fetus is aborted. Thus, the State of Greene used its regulatory authority—by barring 
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the previous medical practice of mass incinerating aborted fetuses with surgical byproducts—to 

serve its interest in respecting the life of the unborn fetuses. 

Moreover, “[t]he traditional police power of the States is defined as the authority to provide 

for public health, safety, and morals.” Tagami v. City of Chicago, 875 F.3d 375, 379 (7th Cir. 

2017) (quoting Barnes v. Glen Theatre, 501 U.S. 568, 569 (1991)). Continuously, states have been 

permitted to have and enforce fetal homicide statutes in which a fetus, regardless of viability, is 

recognized as a person. More specifically, the State of Greene has its own fetal homicide statutes 

in which the State treats fetuses as a human. Greene Stat. Ann. § 5-19(a) (“A person who 

unlawfully causes the death of an unborn child is guilty of the separate offense of murder of an 

unborn child,” where the death is caused in perpetration of the murder of the mother, through 

willful or malicious acts intended to cause the death of the unborn child, or through acts inherently 

dangerous to human life and done so recklessly and wantonly as to evidence a disregard for life). 

Furthermore, the term “fetal homicide” presumes that the unborn child is a person for the purpose 

of fetal homicide statutes. Black’s Law Dictionary 802 (9th ed. 2009). Since the State of Greene 

is allowed to respect the life of an unborn child through its fetal homicide statutes, the State of 

Greene should be able to recognize an unborn child as a person, at least to the extent of the 

disposition statutes. Furthermore, there has been an ongoing question with the Court as to whether 

an unborn person should be considered a “person” under the Fourteenth Amendment, which this 

Court has yet to consider. U.S. CONST. amend. XIV, § 1.  Under the Fourteenth Amendment, a 

state is neither required to recognize an unborn child as a person, nor is a state prohibited from 

recognizing an unborn child as a person. U.S. Const. amend. XIV, § 1. 

Logically, a fetus can only be referred to as a human because a fetus can only “assume the 

human form.” Gonzales, 550 U.S. at 160. Accordingly, it is not improper for the State of Greene 
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to impose regulation that shows respect for the life of the unborn. Although the Court has been 

hesitant to recognize an unborn child as a “person” under the Fourteenth Amendment, there are 

several authorities in which this Court refers to a fetus as a “human.” Gonzales, 550 U.S. at 160 

(2007) (“Whether a State may mandate the respectful disposition of the remains of aborted 

child[ren] assuming the human form.") (emphasis added); Casey, 505 U.S. at 850 (“The life within 

a woman); Roe v. Wade, 410 U.S. at 159 (“[I]t is reasonable and appropriate for a State to decide 

that at some point in time another interest, that of health of the mother or that of potential human 

life.) (emphasis added). 

House Bill 222 also provides that a woman must be afforded "the right to determine the 

final disposition of an aborted fetus.” Greene St. Ann. § 16-34-3-2(a). This statute requires that a 

healthcare facility inform the mother that she has the ultimate right to determine the final 

disposition of the remains. Record 5. As a result, women may choose to dispose of the aborted 

fetus themselves, but in most cases, women choose to allow the abortion facility to dispose of the 

fetus. Record 5. This Court is clear on allowing states to require that a healthcare facility inform 

the mother that she has the ultimate right before she consents to the abortion procedure. Casey, 

505 U.S. at 884 (holding that an informed-consent requirement in the abortion context was "no 

different from a requirement that a doctor give certain specific information about any medical 

procedure.") (plurality opinion); Gonzales, 550 U.S. at 159 (The State has an interest in ensuring 

so grave a choice is well informed.”). Thus, if a woman elects for the abortion facility to handle 

the disposal, then she need have no further involvement in the disposal. Record 18. 

House Bill 222 survives even under a rational-basis review because the State had a 

legitimate interest in the humane disposal of fetal remains, and the law was ‘rationally related’ to 

the State's interest in humane fetal remains disposal. Box v. Planned Parenthood of Ind. & Ky., 
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Inc., 139 S.Ct. 1780, 1781 (2019). To survive under rational-basis review, a state law need only 

be “rationally related to legitimate government interests.” Id. at 1782 (2019). This Court 

recognized that the law does not have to be “perfectly tailored” to the state’s interests, so long as 

it “rationally relates to the state’s interest. Box, 139 S.Ct. at 1782; see also Rodriguez v. United 

States, 480 U.S. 522, 525-26 (“[N]o legislation pursues its purposes at all costs.”). Suitably, House 

Bill 222 is rationally related to the State’s significant interest in recognizing the dignity and 

humanity of the unborn child. Nevertheless, House Bill 222, survives an analysis of the undue 

burden standard set forth in Casey because it does not create a substantial obstacle in the path of a 

woman’s right to abort.  

CONCLUSION 

For the foregoing reasons, this Court should reverse the judgment below, overrule Roe and 

Casey, and hold that the Gestational Age Act and House Bill 222 are constitutional. At a minimum, 

this Court should hold the Gestational Age Act and House Bill 222 are constitutional because each 

satisfies Casey’s undue burden test.  
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