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QUESTIONS PRESENTED 

 

I. Are all pre-viability prohibitions on elective abortions unconstitutional because bans on 

abortions of nonviable fetuses violate the constitutional right to privacy afforded to 

personal, private, and intimate decisions under the Due Process Clause of the Fourteenth 

Amendment? 

 

II. Does a state statute requiring healthcare facilities to dispose of embryonic and fetal tissue 

in the same manner as other human remains, thereby increasing costs, restricting abortion 

access, and forcing women to adopt a state’s view of life, impose an undue burden on a 

woman’s decision to have an abortion? 
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TO THE HONORABLE SUPREME COURT OF THE UNITED STATES 

 

  Respondents Elon Sternberger, M.D. and Greene Women’s Health Clinic, LLC, Plaintiffs 

in the United States District Court for the Northern District of Greene and Appellees in the United 

States Court of Appeals for the Fourteenth Circuit, submit this brief in support of their request that 

this Court affirm the Fourteenth Circuit’s ruling as to the State of Greene’s abortion ban and fetal 

remains provisions. 

OPINIONS BELOW 

 

The opinion of the United States District Court for the Northern District of Greene is 

reported at Sternberger v. Lawson, 2020 WL 56789 (N.D. Greene 2020). The opinion of the United 

States Court of Appeals for the Fourteenth Circuit is available on pages 2–14 of the record. 

CONSTITUTIONAL PROVISIONS 

 

 This case involves the Due Process Clause of the Fourteenth Amendment of the United 

States Constitution, which states in relevant part “nor shall any state deprive any person of life, 

liberty, or property, without due process of law.” U.S. Const. amend. XIV, § 1. 

STATEMENT OF THE CASE 

 

Approximately 25,000 abortions and 1,000 miscarriages or stillbirths occur each year in 

the State of Greene. R. at 3. A majority of abortions and miscarriages occur in the early stages of 

pregnancy. Id. An abortion may be induced surgically or medically. Id. Surgical abortions are 

performed by a physician in a licensed healthcare facility. Id. Medication abortions occur at home 

when a patient consumes medication provided by a physician. Id. Medication abortions are 

available up to ten weeks and surgical abortions are commonly performed up to twenty-two weeks. 

Id. Greene Women’s Health Clinic, LLC, (the “Clinic”) is the only licensed abortion facility in the 

State of Greene. R. at 4. 
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During the 2018 elections in the State of Greene, one political party promised to uphold 

“traditional” values, which included a staunch pro-life stance. R. at 3. Subsequent to the election, 

the Greene General Assembly enacted H.B. 411, the Gestational Age Act (“the Act”), and the Act 

was signed into law. Id. The Act requires physicians to document a “fetus’s probable gestational 

age” and then prohibits abortions after fifteen weeks, with exceptions for the health and safety of 

the mother or if the pregnancy resulted from rape or incest. Id. It is a felony to knowingly and 

intentionally perform a prohibited abortion. Id.; see also Greene St. Ann. § 16-37-2-7(a). 

The State of Greene also enacted H.B. 222, which regulates the disposition of embryonic 

and fetal tissue resulting from abortion, stillbirth, or miscarriage. R. at 5. The law states that a 

woman be allowed “to determine the final disposition of an aborted fetus.” Id.; see also Greene St. 

Ann. § 16-34-3-2(a). Either the healthcare facility disposes of the fetus or the woman can choose 

to dispose of the fetus herself. R. at 5. Before the provisions were enacted, healthcare facilities 

could have disposed of the fetus through burial or incineration with other surgical byproducts. Id. 

Now, healthcare facilities must obtain burial transmit permits, which are “permit[s] for the 

transportation and disposition of a dead human body.” R. at 6; see also Greene St. Ann. § 23-14-

31-5. Additionally, terminated fetuses “may not be cremated by simultaneous cremation.” R. at 6; 

see also Greene St. Ann. § 16-34-3-4(a). 

Therefore, a healthcare facility disposing of a fetus must obtain a burial transmit permit for 

each fetus, similar to the process of disposing of a deceased human body. R. at 6. Healthcare 

facilities are no longer able to contract with third parties, as they could before. Id. Lastly, healthcare 

facilities will no longer be able to dispose of aborted fetuses with other surgical byproducts or 

other aborted fetuses. Id.; see also Greene St. Ann. §§ 16-41-16-4(d), 16-41-16-5. However, if a 

woman elects to dispose of the aborted fetus herself, none of these regulations apply. R. at 5. 
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Respondents filed a lawsuit challenging the Petitioners’ abortion ban and fetal remains 

statutes. R. at 6. The District Court issued a preliminary injunction barring Petitioners from 

implementing the fetal remains statute. Id. Both parties moved for summary judgment. Id. The 

District Court granted Respondents’ motion, denied Petitioners’ motion, and entered a permanent 

injunction declaring the fetal remains statutes and the abortion ban unconstitutional. R. at 2, 6. 

Petitioners filed a timely appeal to the Court of Appeals for the Fourteenth Circuit. R. at 2. The 

Fourteenth Circuit affirmed the denial of Petitioners’ motion, granted Respondents’ motion, and 

entered a permanent injunction enjoining enforcement of the abortion ban and the fetal remains 

statute. R. at 3. This Court granted certiorari. R. at 21. 

SUMMARY OF THE ARGUMENT 

 

 The first issue for this Court to decide is whether all pre-viability prohibitions on elective 

abortions are unconstitutional. Over a century ago, this Court established that a right of privacy 

existed within the United States Constitution. This right, materializing out of the liberty included 

in the Fourteenth Amendment’s Due Process Clause, has been reserved for the protection of deeply 

personal decisions, such as marriage, procreation, and contraception. When confronted with the 

opportunity to include a woman’s right to terminate her pre-viability pregnancy, this Court held 

that such a choice was as deeply personal as a decision could get. Thus, the right to choose was 

protected from government interference. However, since this Court’s decision in Roe v. Wade, a 

never-ending succession of attacks have been made on the decision to protect a woman’s freedom 

to terminate a nonviable fetus. 

Under the doctrine of stare decisis, this Court has continued to thwart those attacks, 

understanding that overturning Roe would be unjustifiable under the doctrine. Through Roe and 

Planned Parenthood of Southeastern Pennsylvania v. Casey, this Court has developed a flexible 
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framework for lower courts to use when determining if a state’s laws violate a woman’s 

constitutionally protected right to choose to terminate a nonviable fetus. In spite of medical 

advances in maternal and neonatal care, the central frameworks of Roe and Casey hold as true 

today as they did in 1973 and 1992, respectively. As has been done in the past, this Court should 

hold that pre-viability prohibitions on elective abortions are unconstitutional, affirming that such 

a personal decision should be left up to the woman whose life will be most affected. 

The second issue for this Court to decide is whether a state statute requiring healthcare 

facilities to dispose of embryonic and fetal tissue in the same manner as other human remains, 

imposes an undue burden on a woman’s decision to have an abortion. The undue burden 

framework articulated in Casey states that regulations of abortions that have the purpose or effect 

of placing a substantial obstacle in the path of a woman choosing to terminate her pre-viability 

pregnancy are unconstitutional. The State of Greene’s fetal remains provisions will have a chilling 

effect on a woman’s access to abortion. First, the statutes will increase the cost of providing 

abortions for the Clinic and increase the cost of having abortions for the women. Additionally, the 

provisions will restrict access to safe, legal abortions and therefore result in increased 

complications. Second, the provisions impose an undue psychological burden on women by 

forcing them to accept the State’s view that life begins at conception. Third, the State of Greene 

already provides for the disposition of fetal remains. Fourth, the new provisions are contradictory, 

allowing women to dispose of fetal remains in any way they want to, calling into question the 

State’s purpose for enacting the laws. Thus, this Court should hold that the fetal remains provisions 

place a substantial obstacle in the path of a woman choosing to terminate her pre-viability 

pregnancy. 
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ARGUMENT 

 

Standard of Review 

 

 The District Court granted Respondents’ motion for summary judgment on both the 

abortion ban and the fetal disposition issues; these decisions were affirmed by the Fourteenth 

Circuit. R. at 2–3. Summary judgment is proper if “there is no genuine issue as to any material fact 

and that the moving party is entitled to a judgment as a matter of law.” Celotex Corp. v. Catrett, 

477 U.S. 317, 322 (1986). Courts of appeal review district courts’ summary judgment orders de 

novo. Diamond v. Atwood, 43 F.3d 1538, 1540 (D.C. Cir. 1995). Under this standard, this Court 

does not have to give any deference to a district court’s decision. Salve Regina Coll. v. Russell, 

499 U.S. 225, 226 (1991). 

I. PRE-VIABILITY PROHIBITIONS ON ELECTIVE ABORTIONS ARE 

UNCONSTITUTIONAL BECAUSE PROHIBITIONS VIOLATE A WOMAN’S 

FUNDAMENTAL RIGHT TO PRIVACY. 

 

The right to privacy has existed within United States jurisprudence for over 130 years. See 

Union Pacific R. Co. v. Botsford, 141 U.S. 250, 251 (1891) (stating that a court has no power to 

order an individual to submit to a surgical examination to determine the extent of injuries sued 

for). “No right is held more sacred or is more carefully guarded . . . than the right of every 

individual to the possession and control of his own person, free from all restraint or interference 

of others, unless by clear and unquestionable authority of law.” Id. This Court has rooted the right 

to privacy in the First Amendment. See Stanley v. Georgia, 394 U.S. 557, 564 (1969) (concluding 

that private possession of obscene matter cannot constitutionally be a crime). This Court has rooted 

the right to privacy in the Fourth and Fifth Amendments. See Terry v. Ohio, 392 U.S. 1, 8–9 (1968) 

(stating that wherever a person has a reasonable expectation of privacy, they should be free from 

unwanted government intrusion). This Court has rooted the right to privacy in the penumbras of 
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the Bill of Rights. See Griswold v. Connecticut, 381 U.S. 479, 484–85 (1965) (concluding that 

banning the use of contraceptives is unconstitutional). 

Most importantly, this Court has rooted the right to privacy in the Due Process Clause of 

the Fourteenth Amendment. See Meyer v. Nebraska, 262 U.S. 390, 399 (1923) (finding that 

teachers have a right to teach students at the instruction of the students’ parents). The Due Process 

Clause asserts that no State shall “deprive any person of life, liberty, or property, without due 

process of law.” U.S. Const. amend. XIV, § 1. The scope of liberty is not found or limited by the 

precise terms of specific guarantees elsewhere in the Constitution. Poe v. Ullman, 367 U.S. 497, 

543 (1961) (Harlan, J., dissenting). Rather, liberty is a continuum, which includes freedom from 

“all substantial arbitrary impositions and purposeless restraints.” Id. This Court has found that the 

right to privacy existing within this continuum of liberty extends to activities related to deeply 

personal decisions such as marriage, Loving v. Virginia, 388 U.S. 1, 12 (1967); procreation, 

Skinner v. Oklahoma, 316 U.S. 535, 541–42 (1942); contraception, Eisenstadt v. Baird, 405 U.S. 

438, 453–54 (1972); family relationships, Prince v. Massachusetts, 321 U.S. 158, 166 (1944); and 

education, Pierce v. Society of Sisters, 268 U.S. 510, 535 (1925). 

The right to be free from unwarranted government intrusions was not invented in Roe v. 

Wade to provide protection for abortion. For over a century, the judicial system has recognized the 

right to privacy in multiple facets of the Constitution. Embedding the right to terminate a nonviable 

fetus within this constitutional zone of privacy is not an aberration, but a continuance of a reasoned 

and rational line of precedents regarding this Court’s protection of deeply personal decisions. A 

woman’s right to choose when she gives birth is one of the most private decisions a person can 

make. Thus, this Court included a woman’s right to terminate a pregnancy within that 

constitutional zone of privacy. This Court should once again hold that a woman’s right to choose 
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is protected by the Constitution and that prohibitions on pre-viability elective abortions are 

unconstitutional. 

A. The Right to Privacy in the Due Process Clause of the Fourteenth Amendment 

Encompasses a Woman’s Decision to Terminate Her Pregnancy. 

 
The promise of personal liberty in the Fourteenth Amendment is not limited to the rights 

provided to citizens by the Bill of Rights. See Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 

833, 847–48 (1992). Further, it is inconsistent with this Court’s precedent that “liberty only 

includes practices that were protected from government interference when the Fourteenth 

Amendment was ratified.” Id. (noting that interracial marriage was illegal at the time of 

ratification). This Court has routinely supported privacy rights for decisions regarding procreation, 

contraception, child rearing, and family relationships despite the fact that these words do not 

appear in the Constitution. See Carey v. Population Servs. Int’l, 431 U.S. 678, 685 (1977). This is 

because “there is a realm of personal liberty that the government may not enter.” Casey, 505 U.S. 

at 847. Thus, “[t]he Fourteenth Amendment’s concept of personal liberty . . .  is broad enough to 

encompass a woman’s decision whether or not to terminate her pregnancy.” Roe v. Wade, 410 U.S. 

113, 153 (1973). 

1. Private, Intimate Acts are Protected Under the Due Process Clause of the 

Fourteenth Amendment. 

 

Prohibitions that seek to control personal decisions touching the most private human 

conduct, “whether or not entitled to formal recognition in the law,” fall within the liberty of persons 

to choose free from governmental intrusion. Lawrence v. Texas, 539 U.S. 558, 567 (2003). In 

Lawrence, this Court had to decide whether criminal convictions for private, consensual, same-

sex intimacy violated the liberty and privacy protected by the Due Process Clause of the Fourteenth 

Amendment. Id. at 564. In the course of deciding this issue, this Court overturned a prior case, 
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Bowers v. Hardwick. Id. at 567. In Bowers v. Hardwick, 478 U.S. 186, 190 (1986), the issue was 

framed as “whether the Federal Constitution confers a fundamental right upon homosexuals to 

engage in sodomy.” In Lawrence, this Court acknowledged that the issue in Bowers was ill-

defined. 539 U.S. at 567 (“To say that the issue in Bowers was simply the right to engage in certain 

sexual conduct demeans the claim the individual put forward.”). The focus of whether conduct is 

protected by the Due Process Clause should not be on the act itself, but whether the act falls within 

an “autonomy of self that includes freedom of thought, belief, expression, and certain intimate 

conduct.” Id. at 562. Thus, this Court held that criminalizing private, consensual, same-sex 

intimacy violated the Due Process Clause of the Fourteenth Amendment. Id. at 578. 

Prohibitions on all pre-viability elective abortions touch upon the “most intimate and 

personal choices a person may make in a lifetime” and are central to the liberty protected by the 

Due Process Clause of the Fourteenth Amendment. Casey, 505 U.S. at 851. Just because there is 

no fundamental right to have an abortion, or abortion is not deeply rooted in history, does not mean 

the act of terminating a pregnancy is not protected under the right to privacy. In Lawrence, this 

Court held that there are “spheres of our lives and existence, outside the home, where the State 

should not be a dominant presence.” 539 U.S. at 562. Accordingly, states should not dominate the 

sphere where a woman decides whether or not to terminate her pregnancy. In Roe, this Court 

recognized the deeply personal effects an abortion could have on a person. 410 U.S. at 153. A 

woman forced to have an unwanted child may face direct medical harm, psychological harm, 

weakening of mental and physical health, and/or the unwarranted distress brought on by bringing 

an unwanted child into a family. Id. Thus, the act of having a pre-viability abortion, undoubtedly 

cognizable as a deeply personal decision, should be protected under the right to privacy. 
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2. Traditional Morals and Historical Views Do Not Exclusively Determine 

When a Right Should be Protected. 

 

The Constitution was made for people with fundamentally different views. Lochner v. New 

York, 198 U.S. 45, 76 (1905) (Holmes, J., dissenting). History and tradition guide inquiries into 

the identification of fundamental rights “but do not set its outer boundaries.” Obergefell v. Hodges, 

576 U.S. 644, 663–64 (2015). In Obergefell, this Court decided that the Fourteenth Amendment 

required states to recognize the marriages of same-sex couples. Id. at 679–80. Historically, same-

sex marriage was deemed immoral and against traditional religious and philosophical premises. 

Id. at 672. Those opposed to same-sex marriage believed that allowing such an act would demean 

the institution of marriage and violate the “natural” view that marriage is between a man and a 

woman. Id. at 657. This Court noted that “[l]ike choices concerning contraception, family 

relationships, procreation, and childrearing, all of which are protected by the Constitution, 

decisions concerning marriage are among the most intimate that an individual can make.” Id. at 

666. In spite of traditional views and religious doctrines, this Court held that limiting marriage to 

opposite-sex couples was inconsistent with the central tenants of the right to marry. Id. at 670; see 

also Loving, 388 U.S. at 12 (striking down a Virginia miscegenation law, despite sixteen states 

having similar laws at the time). 

Historically, a woman possessed freedom to terminate a pregnancy. Roe, 410 U.S. at 140. 

In Roe, this Court took a significant look at the historical context of abortion. Id. at 129. At 

common law, an abortion performed at what would now be called pre-viability was not an 

indictable offense. Id. at 132. Despite differing views about when a fetus was “animated,” there 

was agreement that until that point in time the fetus was considered part of the mother, and 

therefore an abortion was not homicide. Id. at 134. Laws proscribing abortion are fairly recent, 
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only appearing statutorily in the back half of the 19th century. Id. at 129. Further, only around the 

1950s did states begin to ban abortion, unless done to save the mother’s life. Id. at 139.  

A court’s obligation is to define the liberty of all, not to mandate a moral code. Casey, 505 

U.S. at 850. Similar to the conflicting opinions on same-sex marriage, Obergefell, 576 U.S. at 657, 

people have varying and passionate views on abortion, see Casey, 505 U.S. at 853. This Court has 

acknowledged that a government is able to adopt one position or another as long as the choice does 

not interfere with protected liberty. Id. at 851. A woman’s “suffering is too intimate and personal 

for the State to insist, without more, upon its own vision of the woman’s role.” Id. at 852. This 

holds true even if opposition to abortion has pervaded history and culture. Id. Considerations of 

history and morality are not determinative of whether the right to a pre-viability abortion is 

constitutionally protected. Thus, the choice to terminate a nonviable fetus falls within the protected 

realm of privacy. 

3. The Right to Privacy Protects Acts That Do Not Preserve or Protect Life. 

 

The Due Process Clause protects liberty interests that do not solely preserve or protect life. 

See Cruzan v. Director, Mo. Dept. of Health, 497 U.S. 261, 278–79 (1990). In Cruzan, this Court 

assumed that the Constitution “granted competent persons [a] constitutionally protected right to 

refuse lifesaving hydration and nutrition.” Id. at 279. In Griswold, this Court found the right to 

privacy covers the use of contraceptives by married couples. 381 U.S. at 485. In Eisenstadt, this 

Court found the right to privacy covers the use of contraceptives by single individuals. 405 U.S. 

at 453. Additionally, this Court found that the right to privacy includes same-sex intimacy, 

Lawrence, 539 U.S. at 579, and same-sex marriage, Obergefell, 576 U.S. at 679–80. This Court 

has continually found non-procreation acts to be protected under the Due Process Clause.  



 11 

The right to privacy protects acts that do not solely aim to procreate. Bowers, 478 U.S. at 

216 (Stevens, J., dissenting) (“Individual decisions . . . concerning the intimacies [of a] physical 

relationship, even when not intended to produce offspring, are a form of ‘liberty’ protected by the 

Due Process Clause of the Fourteenth Amendment.”). This Court has recognized “that in some 

critical respects the abortion decision is of the same character as the decision to use contraception, 

to which Griswold v. Connecticut, Eisenstadt v. Baird, and Carey v. Population Services 

International afford constitutional protection.” Casey, 505 U.S. at 852. Clearly, finding the right 

to use contraception to be protected under the right of privacy does not go towards preserving life. 

Id. Thus, the choice to have a pre-viability abortion should continue to be protected as a personal 

liberty free from government intrusion. 

4. A State’s Legitimate Interests in Protecting Maternal Health and 

Preserving Fetal Life Do Not Attach Before Viability. 

 

In Washington v. Glucksberg, 521 U.S. 702, 728 (1997), this Court decided that the State’s 

interests in opposing the “right” to assisted suicide were unquestionably met. There were six 

interests that the State desired to protect: “1) preserving life; 2) preventing suicide; 3) avoiding the 

involvement of third parties and use of arbitrary, unfair, or undue influence; 4) protecting family 

members and loved ones; 5) protecting the integrity of the medical profession; and 6) avoiding 

future movement toward euthanasia and other abuses.” Id. The State had an “unqualified interest 

in the preservation of human life.” Id. at 729 (quoting Cruzan, 497 U.S. at 282). This was 

especially important because suicide is a public health issue and those who die by suicide are often 

plagued by depression or other mental health disorders. Id. at 730. The State had an interest in 

protecting vulnerable groups from mistake and reinforcing policy that those who are terminally ill, 

or elderly are valued as much as any other person. Id. The State also had an interest in protecting 

the medical profession. Id. at 731. Multiple medical associations acknowledged that physician 
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assisted suicide is fundamentally incompatible with a physician’s role. Id. Lastly, the State was 

worried that permitting assisted suicide would lead to a slippery slope ending in involuntary 

euthanasia. Id. at 732. Each of these interests were considered unquestionably important and 

legitimate. Id. at 735. 

In contrast to the multitude of state interests in Glucksberg, a state has fewer legitimate 

interests in banning abortion, which have been repeatedly held to attach after viability. See Roe, 

410 U.S. at 150, 163; see also Casey, 505 U.S. at 846. A state has two main interests when 

regulating abortion: 1) protecting women’s health and 2) protecting prenatal life. Roe, 410 U.S. at 

150. First, a State has a legitimate interest in ensuring that an abortion is performed safely. Id. This 

includes the qualifications of the physician, the quality of the facility, and making sure adequate 

procedures are in place. Id. However, protecting this interest does not include an outright ban on 

abortion prior to viability. Advances in maternal health have made pre-viability abortions safer 

and further, access to safe, legal abortions reduces the risk of women obtaining illegal abortions, 

which are significantly more dangerous. Id. Additionally, a state has an interest in protecting 

prenatal life. Id. At some point after viability, a fetus may take on an “independent existence.” 

Casey, 505 U.S. at 870. However, until that point a fetus is not legally considered a person. Roe, 

410 U.S. at 156–57. Once a fetus reaches viability, then a state may begin to assert its interest in 

protecting “life.” Id. at 163. Furthermore, the medical field was in opposition to this Court finding 

a right to physician assisted suicide. Glucksberg, 521 U.S. at 731. In the analysis of medical 

opinions in Roe, this Court found that there was support for physician performed, readily available, 

rapid and simple abortions. 410 U.S. at 143, 145. Any legitimate interests a state may have in 

maternal or fetal health are not relevant prior to viability. Therefore, this Court should affirm the 

Fourteenth Circuit’s decision that pre-viability bans on elective abortions are unconstitutional. 
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B. Under the Principle of Stare Decisis, This Court Should Uphold Well-

Established Precedent Regarding A Woman’s Right to Terminate A 

Nonviable Fetus. 

 

The legal doctrine of stare decisis requires a court to treat like cases alike. June Medical 

Services v. Russo, 140 S. Ct. 2103, 2134 (2020) (Roberts, J., concurring). “The obligation to follow 

precedent begins with necessity, and a contrary necessity marks its outer limit.” Casey, 505 U.S. 

at 854. When governing decisions are workable and reasoned, courts follow precedent. See Smith 

v. Allwright, 321 U.S. 649, 665 (1944). When cases add coherence and consistency to the law, 

courts follow precedent. See Patterson v. McLean Credit Union, 491 U.S. 164, 173 (1989).  

When a court is tasked with reexamining a prior holding, “judgment is informed by a series 

of prudent and pragmatic consideration[s].” Casey, 505 U.S. at 854. A court should weigh several 

different factors, including: 1) the tolerability and workability of the rule, 2) whether the rule is 

subject to reliance, and 3) whether principles or facts have developed to make the rule unjustifiable. 

Id. at 854–55. This Court should consider those factors when deciding if the rule barring the 

prohibition of pre-viability elective abortions should be upheld. At the end of the analysis, this 

Court should affirm the holdings of Roe and Casey. 

1. The Central Holdings of Roe and Casey are Flexible Standards Easily 

Applied by the Courts. 

 

Although Roe has garnered opposition, there is no indication that its rule is unworkable. 

Casey, 505 U.S. at 855. Roe and Casey simply delineate when state laws are or are not 

constitutional. Id. The changing medical landscape does not make the rule intolerable. Rather, the 

courts will continue to exercise judicial review to determine when state laws are unconstitutional. 

Id. Roe and Casey are not unworkable, but rather flexible and clear. See id. at 860. As summarily 

stated by Justice Blackmun: 
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the Roe framework, and the viability standard in particular, fairly, sensibly, and 

effectively functions to safeguard the constitutional liberties of pregnant women 

while recognizing and accommodating the State’s interest in potential human life. 

The viability line reflects the biological facts and truths of fetal development; it 

marks that threshold moment prior to which a fetus cannot survive separate from 

the woman and cannot reasonably and objectively be regarded as a subject of rights 

or interests distinct from, or paramount to, those of the pregnant women. At the 

same time, the viability standard takes account of the undeniable fact that as the 

fetus evolves into its postnatal form, and as it loses dependence on the uterine 

environment, the State’s interest in the fetus’ potential human life, and in fostering 

a regard for human life in general, becomes compelling. 

 

Webster v. Reprod. Health Servs., 492 U.S. 490, 553 (1989) (Blackmun, J., concurring). 

 

Courts are continuously confronted with abortion bans, using the viability framework with 

ease to decide when the laws should be invalidated. See Isaacson v. Horne, 716 F.3d 1213, 1225 

(9th Cir. 2013) (invalidating a twenty-week ban); MKB Mgmt. Corp. v. Stenehjem, 795 F.3d 768, 

773 (8th Cir. 2015) (invalidating a six-week ban); Edwards v. Beck, 786 F.3d 113, 117 (8th Cir. 

2015) (invalidating a twelve-week ban); and Jane v. Bangerter, 102 F.3d 1112, 1115 (10th Cir. 

1996) (invalidating a twenty-two-week ban). In each case, the courts made clear that the rules from 

Roe and Casey prohibit a state from making the ultimate decision about a woman’s pregnancy 

before viability. See e.g., Isaacson, 716 F.3d at 1217 (noting that the Supreme Court has made it 

“unalterably clear” that a woman has a constitutional right to terminate her pregnancy before 

viability). Thus, Roe and Casey provide continuity in decisions regarding states’ abortion statutes. 

2. There is Significant Reliance on Roe’s Precedent. 

 

Reliance measures the cost of a rule’s repudiation on those who have reasonably relied on 

the rule’s continuance. Casey, 505 U.S. at 855. Since 1973, women have relied on the ability to 

terminate a pre-viability pregnancy in every state. See Roe, 410 U.S. at 163. When evaluating Roe 

under the doctrine of stare decisis for the first time, this Court stated that women have “made 

choices that define their views of themselves and their places in society, in reliance on the 
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availability of abortion.” Casey, 505 U.S. at 856. The reliance on access to safe, legal, pre-viability 

abortions has surpassed that qualitative measurement expressed in Casey. Id. 

If this Court were to overturn Roe, twenty-two states could pass a number of laws 

restricting the legal status of abortion. Abortion Policy in the Absence of Roe, Guttmacher Inst. 

(Sept. 1, 2021), https://www.guttmacher.org/state-policy/explore/abortion-policy-absence-roe. 

Further, one-third of women and girls of reproductive age living in the United States, 

approximately twenty-five million people, would no longer have access to safe, legal abortion. 

Roe v. Wade, The Constitutional Right to Access Safe, Legal Abortion, Planned Parenthood, 

https://www.plannedparenthoodaction.org/issues/abortion/roe-v-wade (last visited Sept. 15, 

2021). Reliability on access to safe abortions would be eroded. Id. Prior to abortion being protected 

by Roe, illegal abortions caused at least one-in-six pregnancy-related deaths. Id. High mortality 

rates and complications arising during “illegal abortions” weigh against a state’s interference. Roe, 

410 U.S. at 150. Women rely on this personal, private act remaining private. Pregnancy is personal, 

and abortion is even more personal. Women rely on abortion remaining private and also rely on 

the ability to make decisions surrounding pregnancy privately and independently from state 

interference. It is clear that Roe’s repudiation would cause significant hardship and inequality for 

millions of women and girls. 

3. The Underlying Facts and Principles of Roe Have Not Changed Since Roe 

Was Decided. 

 

There has been no evolution in the legal principle underlying Roe that has weakened Roe’s 

reasoning. Casey, 505 U.S. at 857. There are two lines of Supreme Court decisions that intersect 

where Roe stands. Id. First, Roe can be viewed as an extension of this Court’s decision in Griswold. 

Id. There have been no developments that have threatened the protection afforded to decisions 

about intimate relationships, family, and whether or not to have a child. Id. Alternatively, Roe may 
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be seen as an extension of decisions related to “personal autonomy and bodily integrity.” Id.; see 

e.g., Cruzan, 497 U.S. at 278. These decisions recognize the limits on the government’s power to 

interfere with medical decisions. Casey, 505 U.S. at 857. A state’s interest in the protection of fetal 

life falls short of a woman’s liberty prior to fetal viability. Id.; see also Webster, 492 U.S. at 553 

(stating that a pre-viability fetus cannot be regarded as having “rights or interests distinct from, or 

paramount to” a pregnant woman) (Blackmun, J., concurring). Roe was not an isolated decision, 

but a part of a “rational continuum” of decisions finding personal choices to be protected by the 

right to privacy. Casey, 505 U.S. at 858 (quoting Poe, 367 U.S. at 543 (Harlan, J., dissenting)). 

 Factual differences based on medical advancements in maternal health and neonatal care 

do not impact Roe’s central holding. Casey, 505 U.S. at 860. In Roe, this Court noted that the 

mortality rate during an abortion was less than in normal childbirth. 410 U.S. at 163. This fact still 

holds true today. The risk of death from a legal abortion (0.7 per 100,000) is a small fraction of 

the risk of death from childbirth (8.8 per 100,000). National Academies of Sciences, Engineering, 

and Medicine et al., Safety and Quality of Abortion Care in the United States, 74 (2018). Abortion 

is safe, and is most likely safer now compared to when Roe was decided. Additionally, although 

advances in neonatal care may move the line where viability begins, Roe’s central holding does 

not change. This Court in Roe acknowledged that “even those trained in the disciplines of 

medicine, philosophy, and theology are unable to arrive at a consensus” about when life begins in 

fetal development. 410 U.S. at 159. Thus, the decisions about when viability begins belongs to a 

“responsible attending physician’s judgment.” Colautti v. Franklin, 439 U.S. 379, 396 (1979).  

Roe does not require the courts to make determinations about fetal viability. Casey, 505 

U.S. at 860. Rather, courts are required to consider the evidence in the record “including expert 

evidence, presented in stipulations, depositions, and testimony,” and to make a determination 
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about constitutionality based on the evidence of viability presented in front of them. Whole 

Woman’s Health v. Hellerstedt, 136 S. Ct. 2292, 2310 (2016). The correctness of Roe does not rise 

or fall with potential changes in when viability occurs. See Casey, 505 U.S. at 860. Therefore, 

Respondents request that this Court affirm the Fourteenth Circuit’s decision finding the State of 

Greene’s fifteen-week abortion ban unconstitutional and declare that all pre-viability prohibitions 

on elective abortions are unconstitutional. 

II. THE STATE OF GREENE’S STATUTES REQUIRING HEALTHCARE 

FACILITIES TO OBTAIN BURIAL TRANSMIT PERMITS AND TO BURY OR 

CREMATE FETUSES INDIVIDUALLY IMPOSES AN UNDUE BURDEN ON A 

WOMAN SEEKING AN ABORTION. 

 

Dating back to Roe v. Wade, this Court has established a woman’s right to choose to have 

an abortion prior to fetal viability. Jackson Women’s Health v. Dobbs, 945 F.3d 265, 269 (5th Cir. 

2019). However, states may regulate abortion as long as the regulation does not impose an undue 

burden on a woman’s right to choose. Id. “A finding of an undue burden is a shorthand for the 

conclusion that a state regulation has the purpose or effect of placing a substantial obstacle in the 

path of a woman seeking an abortion of a nonviable fetus.” Casey, 505 U.S. at 877. On the other 

hand, “[r]egulations which do no more than create a structural mechanism by which the State, or 

the parent or guardian of a minor, may express profound respect for the life of the unborn are 

permitted” if they do not amount to a substantial obstacle in the path of a woman exercising her 

right to choose. Id. 

The first step in an undue burden analysis is to evaluate whether the law actually furthers 

a legitimate state interest. Whole Woman’s Health v. Smith, 388 F. Supp. 3d 606, 623 (W.D. Tex. 

2018). Subsequently, courts are required to consider the burdens a law imposes in conjunction 

with the benefits. Hellerstedt, 136 S. Ct. at 2309. If the “regulation imposes an undue burden on a 

woman's ability to make [the] decision” the state reaches the liberty protected by the Due Process 
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Clause. Casey, 505 U.S. at 874. Thus, the regulation “cannot be considered a permissible means 

of serving its legitimate ends.” Hellerstedt, 136 S. Ct. at 2309. 

The State of Greene’s fetal remains provisions constitute an undue burden on a woman 

seeking an abortion of a nonviable fetus. While these statutes may be related to a legitimate state 

interest, the proper disposal of fetal remains, the statutes amount to a substantial obstacle to a 

woman’s right to choose. The statutes will increase costs for both the Clinic and the women 

seeking abortions. The statutes will restrict women’s access to abortions, increasing the risk of 

complications. The statutes will impose a psychological burden on the women because they will 

have to accept the State’s view that a fetus is equivalent to a born human. Finally, the State of 

Greene already has laws in place regarding the disposition of fetal remains, and the new provisions 

aim to restrict a woman’s right to obtain an abortion. Thus, this Court should affirm the Fourteenth 

Circuit’s finding that the fetal remains provisions place an undue burden on a woman seeking an 

abortion and are therefore unconstitutional. 

A. The Fetal Remains Statutes Do Not Further the State’s Interest in Protecting 

Maternal Health or Protecting Prenatal Life. 

 

A woman’s right to choose to have an abortion of a nonviable fetus is not absolute. Roe, 

410 U.S. at 153. A State is allowed to assert interests related to health, medicine, and the 

encouragement of continuing pregnancy. Casey, 505 U.S. at 872. States have two main interests 

supported by the passing of abortion regulations. Roe, 410 U.S. at 150.  

A state’s first interest is protecting a woman’s health and safety. Id. Like any other medical 

procedure, a state has an interest in ensuring that the procedure is performed safely. Id. Typically, 

these regulations include “annual reporting and recordkeeping requirements, a quality assurance 

program, personnel policies and staffing requirements, physical and environmental requirements, 
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infection control standards, disclosure requirements, patient-rights standards, and medical and 

clinical-services standards.” Hellerstedt, 136 S. Ct. at 2314. 

A state’s second interest is protecting the potential life of the fetus. Id. States are allowed 

to pass regulations to help women make thoughtful and informed decisions. Casey, 505 U.S. at 

872. The “[s]tate may enact rules and regulations designed to encourage her to know that there are 

philosophic and social arguments of great weight that can be brought to bear in favor of continuing 

the pregnancy to full term.” Id. Typically, these regulations include informed consent, twenty-four 

hour waiting periods, and parental notice or consent. Id. at 881, 889. These regulations are designed 

to persuade a woman to choose childbirth over abortion. Id. at 878. 

 The State of Greene’s fetal remains provisions are not related to either of these state 

interests. The provisions do not touch the State’s interest in protecting a woman’s health and safety. 

The abortion is completed by the time the provisions take effect. Further, these provisions do not 

help women make thoughtful or informed decisions. Therefore, the two main interests recognized 

in Roe do not apply to the State of Greene’s fetal remains provisions. 

B. The State’s Interest in the Proper Disposal of Fetal Remains Does Not 

Outweigh the Effect of Placing a Substantial Obstacle in the Path of a Woman 

Seeking an Abortion. 

 

The fetal remains provisions do not implicate either of the two main reasons states pass 

abortion regulations. Roe, 410 U.S. at 150. However, this Court has recognized that a state has a 

legitimate interest in proper disposal of fetal remains. Box v. Planned Parenthood of Ind. and Ky., 

Inc., 139 S. Ct. 1780, 1782 (2019). States have a legitimate interest in “respecting potential life, 

and thus it may derivatively have an interest in conferring dignity on unborn life.” Gonzales v. 

Carhart, 550 U.S. 124, 157 (2007). 
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In this case, while the State of Greene has a legitimate interest in the proper disposal of 

fetal remains, the statutes are invalid because the State’s interest may not hinder a woman’s choice. 

Casey, 505 U.S. at 877. Even though the purported purpose of the fetal remains provisions is 

legitimate, the effect of the provisions places an undue burden on a woman seeking an abortion of 

a nonviable fetus. 

1. The Statutes Will Increase Costs and Complications and Will Restrict a 

Woman’s Access to an Abortion. 

 

Regulations that increase abortion costs for women and healthcare facilities can place a 

substantial obstacle in the path of a woman seeking an abortion. Casey, 505 U.S. at 900–01. In 

Planned Parenthood of Minnesota v. Minnesota, 910 F.2d 479, 481 (8th Cir. 1990), the State 

passed a law that regulated the disposal of fetal remains. The law required “hospitals, clinics, and 

medical facilities” where abortions occurred to provide for “the disposal of the remains by 

cremation, interment by burial, or in a manner directed by the commissioner of health.” Id.; see 

also Minn. Stat. § 145.1621(4) (1988). Before the law was passed, hospitals were able to use group 

disposition methods to dispose of medical waste. Planned Parenthood of Minn., 910 F.2d at 487. 

The law simply required hospitals, clinics, and medical facilities to adapt to a disposal method 

already in use. Id. Hospitals currently using the method estimated the cost was “approximately 

$40-60” per month. Id. The court concluded that the statute was constitutional. Id. at 481. 

Regulations that have the effect of restricting access to abortions could cause increases in 

abortion-related complications and prevent women from having an abortion using the method of 

their choosing. June Medical Services, 140 S. Ct. at 2130. In June Medical Services, Louisiana 

attempted to pass an abortion regulation that would require physicians performing abortions to 

have admitting privileges at a nearby hospital. Id. at 2112. If the admitting privilege law was 

upheld, the number of clinics in the state would be cut to one or two. Id. at 2115. As a result of the 
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loss of clinics, there was a high likelihood that some women would be prevented from obtaining 

abortions altogether. Id. at 2129. Additionally, those who could still make their way to a clinic 

would face longer wait times and increased crowding. Id. at 2130. “[D]elays in obtaining an 

abortion increase the risk that a woman will experience complications from the procedure and may 

make it impossible for her to choose a noninvasive medication abortion.” Id. Further, because of 

the intense, increased focus on abortion in the State, one doctor decided to stop providing abortions 

altogether. Id. This Court concluded that the regulation was unconstitutional. Id. at 2133. 

Regulations regarding fetal disposition can result in an abortion providers’ inability to 

provide services. Whole Woman’s Health v. Smith, 338 F. Supp. 3d at 630. In Whole Woman’s 

Health v. Smith, Texas modified its waste disposal rules to create a new category for fetal tissue. 

Id. at 614. The modifications reduced the number of acceptable disposal methods for fetal tissue 

from seven to three. Id. The court noted that “[s]afely and legally disposing of waste, including 

special waste and embryonic and fetal tissue remains, is a critical component of providing 

gynecological care and is typically achieved through third-party relationships with entities offering 

disposal services.” Id. at 629. Before the law was passed, the abortion facilities disposed of waste 

through a licensed medical waste vendor, “the only vendor known in Texas that [was] willing and 

able to work with abortion providers.” Id. at 629–30. Securing the vendor and establishing a 

relationship was an arduous process. Id. at 630. There were several failed negotiation efforts with 

other vendors and vendors who simply did not work out. Id. Because of the new waste disposal 

rules, “[s]everal clinics nearly suspended their services due to the inability to dispose of their 

special waste.” Id. Further, the court stated that there was no evidence that the transportation 

options available to the facilities would “have the capacity or ability to transport the remains from 
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the many thousands of abortions and miscarriages occurring in Texas each year to treatment and 

final disposition.” Id. at 631. 

The increased costs inflicted on the Clinic will impose a substantial obstacle in the path of 

a woman seeking an abortion. Unlike Planned Parenthood of Minnesota, the Clinic will have to 

completely change its method of disposing of fetal remains. Before the bill was adopted, the Clinic 

could dispose of numerous fetuses at once, along with other pathological waste, through 

incineration. Greene St. Ann. § 35-2-1(a); see also § 16-41-16-5. Now, the Clinic must obtain 

burial transmit permits for each fetus aborted or miscarried. § 23-14-31-5. Multiple aborted or 

miscarried fetuses cannot be cremated together or with other pathological waste. § 16-34-3-4(a); 

see also § 16-41-16-4(d). In Planned Parenthood of Minnesota, the new law allowed for group 

disposition, which was estimated to cost “$40-60” per month. 910 F.2d at 487. That is reasonable. 

However, the Clinic will have to pay for the disposal of any pathological waste, pay for 

approximately 26,000 burial permits each year, and pay the costs associated with cremating 26,000 

aborted or miscarried fetuses each year. This will likely result in a significant increase in the 

Clinics operating costs, which will then be passed on to the women seeking the Clinic’s services. 

A woman who could have previously afforded an abortion may no longer be able to access the 

safe, legal abortions at the Clinic. 

 The Clinic’s patients will likely face similar access and complication issues like those in 

June Medical Services. 140 S. Ct. at 2129. The Clinic is the only abortion-providing facility in the 

State of Greene. Therefore, any chance a woman has at securing a safe, legal abortion rests on her 

ability to receive services from the Clinic before the fetus reaches viability. Any interruption in 

the Clinic’s ability to provide abortion services means no women can access abortion services. 

Further, as stated in June Medical Services, “delays in obtaining an abortion increase the risk that 
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a woman will experience complications from the procedure and may make it impossible for her to 

choose a noninvasive medication abortion.” 140 S. Ct. at 2130. “As the number of weeks increases, 

the invasiveness of the required procedure and the need for deeper levels of sedation also increase. 

Thus, delaying the abortion increases the risk of harm to the woman.” Abortion Policy in the 

Absence of Roe. In the hopes of respecting the unborn, the State of Greene may actually be 

functioning to harm maternal health. 

 The Clinic may have to shut down in order to accommodate the State of Greene’s fetal 

remains provisions. The Clinic currently has a working relationship with a contractor who 

periodically incinerates multiple aborted fetuses along with other surgical byproducts. Clearly, this 

contractor is able to accommodate the Clinic’s needs at present. However, like in Whole Woman’s 

Health v. Smith, it is unclear whether this contractor will have the capacity or ability to transport 

the remains of 26,000 fetuses yearly. 338 F. Supp. 3d at 631. Further, as in Whole Woman’s Health 

v. Smith, it may be difficult for the Clinic to find other third parties. Id. at 629–30. It is possible 

that the Clinic has an established relationship with one contractor because the Clinic was unable 

to find vendors willing to work with an abortion provider. A shutdown of the Clinic for want of 

disposal companies would be catastrophic for the women in the State of Greene.  

2. The Statutes Impose a Psychological Burden on a Woman Seeking an 

Abortion. 

 

“[A] state does not have a valid interest in taking sides in a religious debate or prescribing 

a moral code.” Whole Woman’s Health v. Smith, 388 F. Supp. 3d at 626 (citing Masterpiece 

Cakeshop, Ltd. v. Colo. Civil Rights Comm’n, 138 S. Ct. 1719, 1731 (2018)). The law at issue in 

Whole Women’s Health v. Smith equated the life of a human to the “life” of a fetus. 388 F. Supp. 

3d at 634. The law imposed “intrusive and heavy burdens” on women whose beliefs about abortion 

were in drastic contrast to those of the State. Id. Prior to the law, patients were able to advocate for 



 24 

a particular disposition, as long as the disposition complied with public health and safety rules. Id. 

at 635. However, by enacting a law that equated embryonic and fetal tissue to that of human 

remains, the State communicated “strong implications about when life begins and the meaning of 

a miscarriage or abortion.” Id. The court noted that “[a]t best, enshrining the State’s view of 

pregnancy increases the grief, stigma, shame, and distress of women experiencing an abortion, 

whether induced or spontaneous.” Id. at 635–36. At worst, “the challenged laws intrude into the 

realm of constitutional protection afforded to ‘personal decisions concerning not only the meaning 

of procreation but also human responsibility and respect for it.’” Id. at 636 (quoting Casey, 505 

U.S. at 851–52). A woman who does not believe “embryonic and fetal tissue remains should be 

afforded special status” may seek an abortion outside of the healthcare facilities who have been 

forced to accept the State’s view. Id. at 637. 

A state is permitted to “further its legitimate goal of protecting the life of the unborn by 

enacting legislation aimed at ensuring a decision that is mature and informed.” Casey, 505 U.S. at 

883. A state is even permitted to express a preference for childbirth over abortion. Id. In Casey, 

this Court upheld Pennsylvania’s informed consent law because the goal of the law was to inform 

a woman seeking an abortion about fetal development and assistance that may be available to her 

if she decided to continue with the pregnancy. Id. This Court held that such a requirement was not 

a substantial obstacle to obtaining an abortion, and therefore did not constitute an undue burden. 

Id.  

In contrast, a law that requires healthcare facilities to adopt a state’s view that life begins 

at conception does not merely inform a woman about fetal development or after-birth assistance. 

See Margaret S. v. Edwards, 488 F. Supp. 181, 222 (E.D. La. 1980). In Margaret S., a Louisiana 

law stated that “[a]ny physician who shall perform or induce an abortion . . . shall insure that the 
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remains of the unborn child are disposed of in a manner consistent with the disposal of other human 

remains.” Id. (quoting La. Stat. Ann. § 40:1299.35.14 (1979)). However, a “fetus is not a person” 

and therefore is not a human being. Margaret S., 488 F. Supp. at 222; see also Roe, 410 U.S. at 

157 (“[T]he use of the word [person] is such that it has application only postnatally.”). Thus, the 

court held that the statute would have a chilling effect on a woman’s right to access a pre-viability 

abortion. Margaret S., 488 F. Supp. at 223. 

People hold diverse beliefs about when life begins; therefore, the State of Greene cannot 

“enshrine its morality-based beliefs” concerning fetal remains upon a woman seeking an abortion. 

Whole Women’s Health v. Smith, 388 F. Supp. 3d at 635. Similar to the statute in that case, the 

State of Greene’s statutes express the State’s view that a fetus is equivalent to a person who has 

been born. Thus, “the State imposes intrusive and heavy burdens upon personal decisions 

concerning procreation and, in particular, upon a woman’s right to choose to have an abortion.” 

Id. It is very possible that women who hold beliefs that strongly diverge from those of the State 

refuse to obtain an abortion at the Clinic. The fetal remains provisions are an attempt by the State 

to hinder a woman’s decision to have an abortion. 

The State of Greene’s fetal remains provisions do not ensure a woman makes a decision 

about getting an abortion that is mature and informed. In Casey, Pennsylvania’s informed consent 

laws aimed to inform a woman seeking an abortion about fetal development and assistance that 

may be available to her if she decided to continue with the pregnancy. 505 U.S. at 883. The purpose 

of the statute was to express a “preference for childbirth over abortion.” Id.  However, in this case, 

the statutes do not aim to inform a woman about fetal development or assistance that may be 

available to her. Rather, the Clinic is required to afford the woman “the right to determine the final 

disposition of an aborted fetus.” § 16-34-3-2(a). This only means that a woman either chooses to 
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dispose of the fetus herself or allows the Clinic to handle the disposal. There is no indication that 

the facility must inform the woman about fetal development first. Instead, similar to the statutes in 

Margaret S., the provisions require the Clinic to adopt the State’s view that life begins at 

conception, and by nature of the process, the women who go to the Clinic to get their abortions. 

488 F. Supp. at 222. Therefore, this Court should hold that the fetal remains provisions place an 

impermissible, undue psychological burden on women seeking abortions. 

3. The State Already Provides for the Disposition of Fetal Remains and the 

New Statutes Do Not Further a State Interest Because a Woman May 

Dispose of Fetal Remains Using a Method of Her Choosing. 

 

Regulations that do not have a health-related benefit nor cure any health-related deficit do 

not advance any legitimate interest. Hellerstedt, 136 S. Ct. at 2311. In Hellerstedt, Texas attempted 

to pass an admitting privileges requirement for physicians who perform abortions. Id. at 2310. 

However, pre-existing law “already contained numerous detailed regulations covering abortion 

facilities, including a requirement that facilities be inspected at least annually.” Id. at 2314. The 

purported goal of the requirement was to ease access to a hospital if complications were to arise. 

Id. at 2311. However, complications in the first trimester were rare and any complications did not 

usually require transfer to a hospital. Id. Thus, this Court concluded that the law did not impose 

benefits, but rather imposed a substantial obstacle to a woman seeking an abortion. Id. at 2300. 

Laws that confer minimal benefits while imposing significant burdens on abortion access 

are unconstitutional. Whole Woman’s Health v. Smith, 388 F. Supp. 3d at 636. In that case, the 

court found that the laws creating separate disposal procedures for fetal tissue conveyed minimal 

benefits. Id. at 627. “The main benefit (indeed, perhaps the only benefit) of the challenged laws is 

the expression of respect for potential life via the dignified disposition of embryonic and fetal 

tissue remains.” Id. The State argued that laws designed to pay respect to potential life may 
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encourage women to contemplate the impact of the abortion on the fetus. Id. For one, the definition 

of “dignified” is subjective. Id. Whether one views the laws before or after the changes as dignified 

will vary with each individual. Id. at 628. Thus, “whether the challenged laws achieve the 

subjective benefit of expressing respect or conferring dignity . . . depends on one’s perception of 

the prescribed treatment and disposition methods.” Id. 

Inconsistencies in fetal disposition statute requirements reduce the beneficial impact of a 

state’s interest in respecting the unborn. Hopkins v. Jegley, 510 F. Supp. 3d 638, 782 (E.D. Ark. 

2021). In Hopkins, Arkansas enacted a Tissue Disposal Mandate, which altered the way 

“embryonic and fetal tissue generated from abortion and miscarriage was handled.” Id. at 768. The 

Mandate prevented fetal tissue from being disposed of with other medical waste and prevented 

disposal of a fetus within forty-eight hours. Id. at 769; see also Ark. Code Ann. § 20-17-

801 (2015). Prior to the law, women who had medication abortions would dispose of the tissue at 

home. Jegley, 510 F. Supp. 3d at 768. Women who had surgical abortions consented to the facility 

disposing of the tissue within forty-eight hours. Id. at 769. Further, facilities disposed of remains 

in a manner “consistent with how healthcare facilities treat tissue from other medical care.” Id. 

The State asserted that the Tissue Disposal Mandate’s goal was the proper disposal of fetal 

remains. Id. at 782. However, the disposition of tissue was already served by the law in effect. Id. 

Additionally, the court pointed out that the Mandate was contradictory “because tissue from a 

medication abortion is disposed of outside the abortion facility and there is no way for a provider 

to ensure that tissue from a medication abortion is disposed of in compliance with the Tissue 

Disposal Mandate.” Id. at 783. The State argued that the law only applied to surgical abortions, 

not to medication abortions, but did not provide a reason why the tissues from two different 
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abortion methods would be treated differently. Id. It was unclear to the court how an interest in 

demonstrating respect for life was reconciled with the limited scope of the Mandate. Id. 

Any interest the State of Greene has in the proper disposal of fetal remains is already 

preserved by current law facilitating the disposition of fetal remains. Similar to Hellerstedt, there 

is no additional benefit conferred on the women seeking an abortion. 136 S. Ct. at 2311. Nor is 

there any deficit in the current disposition laws that suggest the Clinic or the women who use the 

Clinic are disrespecting the life of the unborn. It is unlikely that the State, through the passage of 

laws, demonstrates more respect for fetal life than the woman who is currently carrying the fetus 

and is making the personal decision to have an abortion. 

Whether a disposition shows respect for unborn life is subjective. Whole Woman’s Health 

v. Smith, 388 F. Supp. 3d at 627. Again, the State of Greene already has laws in place that facilitate 

the disposition of fetal remains. § 35-2-1(a). The methods used were burial or cremation. The new 

laws just provide that each fetus be cremated individually. § 16-34-3-4(a). As the court in Whole 

Woman’s Health v. Smith stated, whether the simultaneous or individual cremation adds any 

dignity to the process will depend on the views of the woman getting the abortion. 388 F. Supp. 

3d at 628. In reality, the State of Greene is just imposing its view on when life begins under the 

guise of a state interest in respect for unborn life.  

Allowing women to choose to dispose of fetal remains themselves does not further the 

State of Greene’s interest in respecting the unborn. After having an abortion, a woman may either 

choose to dispose of the remains herself or allow for the Clinic to dispose of the remains. See § 

16-34-3-2(a). If the Clinic disposes of the aborted fetus, it must comply with the litany of laws the 

State of Greene has passed. However, if the woman either decides to dispose of the remains herself, 

or if she has a medication abortion at home, she can do just about anything she wants with the fetal 
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remains. As in Hopkins, the State of Greene has provided no justification for why the two abortion 

methods are treated differently. 510 F. Supp. 3d at 783. Nor has the State of Greene provided a 

justification for why the women are treated differently than the Clinic. The provisions make it 

harder for the Clinic to operate, thus hindering a woman’s constitutional right to terminate a 

nonviable fetus. In sum, this Court should affirm the Fourteenth Circuit’s decision finding statutes 

requiring healthcare facilities to dispose of embryonic and fetal remains in the same manner as 

other human remains impose an undue burden on a woman’s right to choose. 

CONCLUSION 

 For the foregoing reasons, Respondents respectfully request that this Court affirm the 

decisions of the Fourteenth Circuit finding the abortion ban and fetal remains provisions 

unconstitutional. Additionally, Respondents respectfully request that this Court find that all pre-

viability prohibitions on elective abortions are unconstitutional. Lastly, Respondents respectfully 

request that this Court find that state statutes requiring healthcare facilities to dispose of embryonic 

and fetal remains in the same manner as other human remains imposes an undue burden on a 

woman’s decision to have an abortion. 

 

Respectfully submitted, 

/s/ Team 29 

Team 29 

Counsel for Respondents 
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