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QUESTION PRESENTED 

I. Whether a state may prohibit the performance of abortions based on a fixed gestational 

period set prior to fetal viability being attained?  

II. Whether a state statute that requires the only abortion clinic in a State to bear the costs to 

bury or cremate embryonic and fetal remains individually imposes an undue burden on a 

woman’s decision to have an abortion?  
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STATEMENT OF THE CASE 

Respondents in this case are Dr. Elon Sternberger (“Dr. Sternberger”) and Greene 

Women’s Health Clinic, LLC, (“the Clinic”) (collectively, “Respondents”). R. at 4. Dr. 

Sternberger works at the Clinic, which is the only healthcare facility in the State of Greene 

licensed to conduct abortions. R. at 4.  Petitioners in this case are the State of Greene (“the 

State”) and its Attorney General Floyd Lawson (“Attorney General”) (collectively, 

“Petitioners”).  

1. The Gestational Age Act. 

On January 1, 2020, the State’s General Assembly passed the “Gestational Age Act” 

(“the Act”). R. at 3. The Act provides that, in most cases, an abortion is prohibited until a 

physician first determines and documents a fetus’s probable gestational age is before fifteen-

weeks. R. at 3. Specifically, the Act states that:  

[e]xcept in a medical emergency or in the case of a severe fetal abnormality, a 
person shall not perform, induce, or attempt to perform or induce an abortion of an 
unborn human being if the probable gestational age of the unborn human being has 
been determined to be greater than fifteen (15) weeks.  
R. at 3.  

 
The State passed the Act after finding that most abortions after fifteen-weeks were 

dilation and evacuation (“D&E”) procedures. R. at 4. The legislature described this procedure as 

a “barbaric practice, dangerous for the maternal patient, and demeaning to the medical 

profession,” and claimed that developments in prenatal medical knowledge have shown that a 

fetus can open and close its fingers and sense outside simulations at twelve-weeks. R. at 4. The 

State also claimed that abortion carried a risk to maternal health that increases with gestational 
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age. R. at 4. Therefore, the State argued that the Act furthered its interest in protecting maternal 

health. 

Under Greene law, it is a felony to knowingly and intentionally perform abortions 

prohibited by law. See Greene St. Ann § 16-34-2-7(a); R. at 4. Further, any person who 

knowingly and intentionally provides an unlawful abortion is subject to civil liability for 

wrongful death and disciplinary actions. Greene St. Ann. § 16-34-4-9(a); R. at 4.  

2. The Fetal Disposition Statute. 

In 2020, the State also adopted House Bill 222 (“the Fetal Disposition Statute” or “the 

Statute”), which regulates the disposal of embryonic and fetal remains that results from an 

abortion or miscarriage. R. at 5. The Statute’s intended purpose is to promote medical ethics and 

to regulate the medical profession by ensuring that abortion clinics dispose of fetal remains in a 

manner that demonstrates respect for the unborn. R. at 5.  

The Statute dictates how abortion clinics and other medical providers must dispose of 

fetal remains. R. at 5. First, the Statute mandates that clinics inform women of their “right to 

determine the final disposition of an aborted fetus.” R. at 5. Most of the time, women allow 

facilities to dispose of fetal remains and choose to have no further involvement in the process. R. 

at 5. However, should a woman elect to dispose of fetal remains herself, the Statute imposes no 

restrictions or requirements on the manner of her disposal. R. at 12. In other words, she is free to 

dispose of fetal remains in any manner she pleases. R. at 12.  

Under the Statute, a healthcare facility in possession of an aborted fetus is required to 

provide for its final disposition. R. at 5. The burial transmit requirements apply to the final 

disposition of an aborted fetus which must be either buried or cremated. R. at 5-6. Thus, a 
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facility first must obtain a “burial transmit permit.” which is a “permit for the transportation and 

disposition of a dead human body” under Greene State law. R. at 6. 

Prior to the Fetal Disposition Statute, fetal and embryonic remains were treated as 

pathological or infectious waste under state law, which allowed for their disposal through 

simultaneous incineration. R. at 5-6. This allowed the Clinic to contract a third-party vendor to 

dispose of fetal remains through incineration along with other surgical by-products. R. at 5. 

Greene allowed for cremation or burial of fetal and embryonic remains. See Greene Stat. Ann. § 

32-5-1(a); R. at 5. State law defined cremation as “incineration by a cremator, or incineration as 

authorized for infectious and pathological waste.” See Greene Stat. Ann. § 35-1-3; R. at 5. 

Infectious waste included pathological waste, which was defined as “(1) tissue; (2) organs; (3) 

body parts; and (4) blood or body fluids in liquid or semi-liquid form; that are removed during 

surgery, biopsy, or autopsy.” See Greene Stat. Ann. § 16-41-16-5. 

The Statute altered the definition of pathological and infectious waste by stating that 

neither term “include[s] an aborted fetus or a miscarried fetus.” R. at 6. The Statute now requires 

healthcare facilities charged with the responsibility of fetal disposal to obtain a burial transmit 

permit for each fetus. R. at 6. Additionally, the Statute both outlaws the simultaneous cremation 

of aborted or miscarried fetuses and mandates individual burial or cremation for each. R. at 6. 

Finally, the Clinic could no longer contract outside contractors to dispose of the fetal remains. R. 

at 6.  
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A. Nature of the Case, Course of Proceedings, and Disposition in the Court Below  

 Respondents challenged the Act and the Statute in the United States District Court for the 

Northern District of Greene (“District Court”) on behalf of themselves, their clients, other 

patients who seek abortion care at the Clinic, as well as the doctors who perform them. R. at 4.  

1. United States District Court for the Northern District of Greene 

Dr. Sternberger attested that he performs at least one abortion per week on women whose 

gestational period is after fourteen-weeks and six-days. R. at 8. It was not disputed that the Act’s 

would prevent these women from obtaining abortions after fifteen-weeks of pregnancy, a point 

the State admits is prior to viability. R. at 8. These women would only have the option to either 

carry their pregnancies to term against their will or leave the state to obtain an abortion. R. at 8.  

The district court held a hearing the following day and entered a temporary restraining 

order in favor of the Respondents. R. at 4. The district court found the Act to be an effective ban 

on abortions after fifteen-weeks and thus, under framework set by this Court, the issue before the 

court was whether fifteen-weeks is before viability. R. at 4. The Clinic moved for summary 

judgment and offered evidence that it was medically impossible to achieve viability at fifteen-

weeks. R. at 4. Petitioners argued that the Act merely created a timeframe for women to obtain 

abortions. However, the court found this unpersuasive. R. at 4. Instead, it granted the Clinic’s 

motion for summary judgment, holding that fetal viability was the earliest point at which state 

interests could support a legislative ban on elective abortions. R. at 4. Finally, the court 

permanently enjoined the State from enforcing the Act’s provisions. R. at 4.  
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2. United States Court of Appeals for the Fourteenth Circuit 

 Petitioners appealed the District Court’s denial of its motion for summary judgment and 

the order that granted Respondents’ motion for summary judgment to the United States Court of 

Appeals for the Fourteenth Circuit (“Court of Appeals”). R. at 2.  

First, the court found the Act undisputedly prevents pre-viability abortions by fixing the 

availability of said abortions to a specific gestation period. R. at 9. Petitioners argued this was 

permissible under Gonzales v. Carhart, but the Court of Appeals distinguished this by stating 

“laws that limit certain methods of abortion or impose certain requirements on those seeking 

abortions are distinct under Casey from those that prevent women from choosing to have 

abortions before viability.” R. at 9. The court followed Supreme Court precedent set forth in 

Planned Parenthood v. Casey, which found restrictions on abortions permissible if they do not 

impose an undue burden. R. at 9. State interests are insufficient to support a prohibition on 

abortions or regulations that impose a substantial burden on the right to obtain an abortion until 

the point of viability. R. at 7. That this Act does not prohibit all pre-viability abortions, only 

those after fifteen-weeks of pregnancy, and thus does not affect a majority of women was found 

irrelevant; a state may not prohibit any woman from deciding to terminate their pregnancy before 

viability. R. at 9.  

 Second, the appeals agreed with Respondents that the Fetal Disposition Statute violated 

substantive due process. R. at 10. Respondents argued that the law imposes onerous, unjustified, 

and medically unnecessary burdens on women who seek miscarriage management and abortion 

care. R. at 10. Petitioners argued that the Statute expressed respect for the unborn, which it 

asserted is a legitimate state interest. R. at 11. 
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 The court assessed the Statute under the undue burden standard adopted in Planned 

Parenthood v. Casey. R. at 11. It found that the Statute will significantly burden women’s access 

to abortions because it will be more difficult and expensive for the Clinic to dispose of fetal 

remains or find vendors to do so in compliance with the law. R. at 11. Additionally, the court 

stated that the Statute creates an “impermissible psychological burden” on women seeking 

abortion care because it expresses the view that both a fetus and a live person are humans 

because it essentially requires that fetal remains be disposed of in the same manner as human 

beings. R. at 11-12.  

Further, although the court rejected the State’s argument that the Statute was subject to 

rational basis review, the court nonetheless provided its analysis under the lesser standard. R. at 

12. The court found it irrational that the Statute permitted women to dispose of fetal remains in 

any manner they chose because there was no other statute under state law that allowed anyone 

else to do the same. R. at 12. On the contrary, Greene law imposed exhaustive requirements on 

the disposal of human remains. R. at 12.  

Finally, the court found that the State’s attempt to equate its interest with the interests it 

has in enacting fetal homicide and wrongful death statutes unconvincing. R. at 13. Namely, 

because fetal homicide and wrongful death statutes promote the State’s interests in potential life 

whereas with Fetal Disposition Statute there was no potential life at stake. R. at 13. 

The Court of Appeals found the Act’s abortion ban and Fetal Disposition Statute violated 

the due process clause of the Fourteenth Amendment. R. at 14. Accordingly, it found that the 

district court correctly granted Respondents’ motion for summary judgment and correctly denied 

Petitioner’s motion for summary judgment. R. at 14. Finally, it affirmed the grant of permanent 

injunctive relief against the enforcement of the Act’s provisions. R. at 14.  
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B. Standard of Review 

 This Court granted the State’s petition for writ of certiorari from the Court of Appeals’ 

judgment. R. at 21. Whether a state law is constitutional is a matter of law that is reviewed under 

the de novo standard of review. Associated Gen. Contractors of Ohio, Inc. v. Drabik, 214 F.3d 

730, 734 (6th Cir. 2000). As such, interpretations of a statute should not be given deference when 

under review. Miller v. Johnson, 515 U.S. 900, 923 (1995). 

 When grants or denials of permanent injunctions are appealed this Court reviews such 

decisions for abuse of discretion in the application of legal principles. Midgett v. Tri-County 

Metro. Transp. Dist., 254 F.3d 846, 849 (9th Cir. 2001). Under this standard the lower court’s 

decision is granted great deference; it cannot be reversed absent a definite and firm conviction 

that the district court committed a clear error of judgment in its conclusion after weighing 

relevant factors. SEC v. Coldicutt, 258 F.3d 939, 941 (9th Cir. 2001). Abuse of Discretion is 

satisfied when the lower court does not apply the correct law or when the court rests its decision 

on a clearly erroneous finding of material fact. Id. Where an intermediate court reviews, and 

affirms, the factual findings of a trial court this Court will not "lightly overturn" the two lower 

courts’ concurrent findings. Easley v. Cromartie, 532 U.S. 234, 242 (2001). 

 This Court reviews grants of summary judgments de novo, Midgett, 254 F.3d at 849, 

which awards the lower court no deference and analyzes the issues at hand under the original 

summary judgment test. Haves v. City of Miami, 52 F.3d 918, 921 (11th Cir. 1995). Summary 

judgment is appropriate when there is no genuine issue of material fact, and a party is entitled to 

judgment as a matter of law. Id. A genuine issue of material fact does not exist unless there is 

sufficient evidence for a reasonable jury to find in favor of the nonmoving party. Id. To 
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determine this, the Court must view all the evidence, and make all reasonable inferences, in favor 

of the party opposing summary judgment. Id.  

SUMMARY OF THE ARGUMENT 

To allow the State to impose this statute would rob women across the State of their most 

fundamental right to control their reproductive lives. As Justice Ginsburg once stated, the 

decision whether to bear a child or not is central to a woman’s life, her well-being, and her 

dignity. Lori A. Ringhand, I’m Sorry, I can’t Answer That: Positive Scholarship and the 

Supreme Court Confirmation Process, 10 U. Pa. J. Const. L. 331, 353 (2008) (quoting 103d 

Cong. 188 (1993)). It is a decision she must make for herself; when the government controls this 

decision for her it treats her as “less than a fully adult human responsible for her own choices.” 

Id.  

First, the Act proscribing abortions after fifteen-weeks of pregnancy is an 

unconstitutional prohibition on pre-viability abortions in violation of the Fourteenth Amendment. 

Roe v. Wade recognized that the right to privacy, guaranteed by the constitution and grounded in 

the Due Process Clause of the Fourteenth Amendment’s concept of liberty encompasses the right 

to terminate a pregnancy through abortion. Roe v. Wade, 410 U.S. 113, 153 (1973). While states 

do have legitimate interests in protecting the potential for future life, the health of the mother, 

and in regulating the medical profession, a state cannot prohibit women from making the 

ultimate decision to terminate the pregnancy pre-viability. Id. at 162; Planned Parenthood v. 

Casey, 505 U.S. 833, 879 (1992); Gonzales v. Carhart, 550 U.S. 124, 158 (2007). These state 

interests are not sufficiently compelling until the fetus reaches viability, which is the most 

workable, justifiable, and fair line for the court to draw. Casey, 505 U.S. at 870-71; Isaacson v. 

Horne, 716 F.3d 1213, 1223 (9th Cir. 2013). The Act forbids almost all abortions for women 
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more than fifteen-weeks pregnant,1 which is before the point of fetal viability, and is therefore an 

unconstitutional prohibition on these women’s right to privacy. Viability is not attained at 

fifteen-weeks of pregnancy; this prohibition would therefore prevent women from obtaining pre-

viability abortions after this gestational period.  

Second, the State’s Fetal Disposition Statute violates a woman’s substantive due process 

rights under the Fourteenth Amendment because it places an undue burden on a woman’s right to 

choose a previable abortion. Casey, 505 U.S. at 877. An abortion regulation is unconstitutional if 

it has the purpose and effect of imposing an undue burden on a woman’s right to choose. Id.; see 

also Whole Woman's Health v. Hellerstedt, 136 S. Ct. 2292, 2309 (2016).  

To determine if a previable abortion regulation constitutes an undue burden in violation 

of the Federal Constitution, the Court must first determine whether the challenged statute 

furthers a valid state interest. Hellerstedt, 136 S. Ct. at 2309. If the court determines that the 

statute furthers a valid state interest, it then looks to whether the statute has the purpose or effect 

of placing a substantial obstacle in the path of a woman’s right to choose. Id. A statute that 

places a substantial obstacle in the path of a woman’s right to choose imposes an undue burden 

on that right. Id. 

Here, even if the State’s interest in the dignified disposal of fetal remains is valid, the 

Fetal Disposition Statute does not further that interest because whether disposal is dignified is a 

subjective assessment incapable of measurement. Moreover, the Fetal disposition Statute has the 

purpose or effect of placing a substantial obstacle in the path of a woman’s right to choose, and 

thus, cannot be upheld. Not only are the potential costs of compliance with the Statute’s 

requirements likely well over eight figures based on a conservative estimate, the Statute confers 

 
1 The Gestational Age Act permits abortions after fifteen-weeks of pregnancy when the abortion 
is medically necessary or the pregnancy results from rape or incest. R. at 3 n.1. 
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absolutely no benefits. On the contrary, the Statute underhandedly shames women who choose to 

exercise their constitutionally protected right to obtain a previable abortion. Roe, 410 U.S. at 

158.   

Accordingly, because the Fetal Disposition Statute imposes an undue burden on a 

woman’s right to choose, this Court should affirm the lower court’s order that granted permanent 

injunctive relief against the Statute’s enforcement. R. at 6.   

 ARGUMENT 
 

I. THIS COURT SHOULD FIND THAT PROHIBITIONS ON ELECTIVE 
PREVIABILITY ABORTIONS ARE UNCONSTITUTIONAL BECAUSE THEY 
VIOLATE THE RIGHT TO PRIVACY UNDER THE FOURTEENTH 
AMENDMENT, WHICH ENCOMPASSES THE RIGHT TO OBTAIN AN 
ABORTION BEFORE VIABILITY.  

 
 This Court should affirm the lower court’s judgment which found the Act 

unconstitutional and held that a woman’s right to obtain an abortion prior to viability falls within 

her constitutionally protected right to privacy. Roe, 410 U.S. at 113; Casey, 505 U.S. at 833; R. 

at 14. The Court has repeatedly grounded this right to abortion in every individual’s right to 

liberty, establishing the current precedent. Roe, 410 U.S. at 153; Casey, 505 U.S. at 846; 

Gonzales, 550 U.S. at 186 (Ginsburg, J., dissenting).  

 The right to privacy, while not expressly stated in the constitution, has consistently been 

grounded in the constitution and guarantees certain zones of privacy. Casey, 505 U.S. at 846-47; 

Roe, 410 U.S. at 152; Griswold v. Connecticut, 381 U.S. 479, 483-85 (1965). This right to 

privacy has been grounded in the First Amendment, Fourth Amendment, Fifth Amendment, 

Ninth Amendment, and the Fourteenth Amendment. Roe, 410 U.S. at 152; Id. In doing so, the 

Court has held that the Due Process Clause of the Fourteenth Amendment ensures a person’s 

right to make decisions regarding their family, their marriage, and raising their child. Casey, 505 
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U.S. at 851; Roe, 410 U.S. at 152-53; Griswold, 381 U.S. at 485-85; Carey v. Population 

Services International, 431 U.S. 678, 685 (1977). This includes the right of all individuals, 

whether married or single, to be free from unwarranted governmental intrusion into matters “so 

fundamentally affecting a person as the decision whether to bear or beget a child." Eisenstadt v. 

Baird, 405 U.S. 438, 453 (1972). Because this has been deemed a fundamental right, it can only 

be regulated by compelling state interests. Roe, 410 U.S. at 155; Casey, U.S. 505 at 871; Carey, 

431 U.S. at 685. However, state interests in protecting the potentiality of life and in protecting 

maternal health have been found sufficiently compelling to prohibit abortions only after the point 

of fetal viability. Roe, 410 U.S. at 163; Casey, U.S. 505 at 929. Roe’s holding has been 

repeatedly upheld and the right to privacy has been found to require no undue burdens be 

imposed on a woman’s right to terminate a nonviable fetus. Casey, 505 U.S. at 874; Gonzales, 

550 U.S. at 146; Stenberg v. Carhart, 530 U.S. 914, 921 (2000); Isaacson, 716 F.3d at 1217.   

A. This Court should find the Act is a prohibition on abortions after fifteen-weeks of 
pregnancy that violates the Due Process Clause of the Fourteenth Amendment 
because the right to obtain an abortion before viability is guaranteed by the concept 
of liberty.  

 
 In Roe, this Court found the right to obtain an abortion before prior to viability is 

grounded in the concept of liberty under the Fourteenth Amendment, subject to post-viability 

regulations that advance legitimate state interests. Roe, 410 U.S. at 153, 155. These interests 

include a state’s interest in protecting the health of the mother and its interest in the potential for 

life; this was later expanded to also include an interest in regulating the medical profession to 

promote respect for unborn life. Id. at 162; Gonzales, 550 U.S. at 158. Roe’s holding was then 

reaffirmed in Casey which expanded upon the right to obtain an abortion and established the 

undue burden standard on abortion regulations. Casey, 505 U.S. at 876. The undue burden 

standard prohibits states from imposing any regulations that have the purpose or effect of placing 
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a substantial obstacle in a woman’s path to obtaining an abortion. Id. at 877. This Court has 

similarly interpreted a woman’s right to privacy as broad enough to encompass the use of 

contraceptives. Griswold, 381 U.S. at 485-86.  

 Once precedent has been established the Court should not overrule previous decisions for 

doctrinal reasons; there must be changes in the factual underpinnings of the cases, the 

understanding of the facts, or subsequent cases that weaken the precedent. Casey, 505 U.S. at 

864. Even if a previous decision was found incorrect, stare decisis requires more to overturn it. 

Id. at 865. In doing so the Court considers the practical effects of overturning precedent, on the 

lives of citizens who have relied on Roe’s holding and on the population’s opinion of the 

judiciary’s legitimacy, while remaining neutral and refusing to succumb to political pressure. 

Casey, 505 U.S. at 865-66, 924. As even principled justifications can have doubt cast upon their 

reasonings, the justification for overturning precedent must be claimed “beyond dispute”. Id. at 

865. To do otherwise could cause significant loss to the country’s confidence in the judicial 

branch and in the Court’s power to impartially decide highly divisive issues. Id. at 867.  

 Further, the Court has continually deferred to a state statute’s construction given by the 

lower federal courts unless they amount to a “plain” error. Brockett v. Spokane Arcades, 472 

U.S. 491, 499 (1985); Palmer v. Hoffman, 318 U.S. 109, 118 (1943). This reflects the Court’s 

belief that district courts and courts of appeals are more informed in, and more able to interpret, 

the laws of their respective states; as such the Court rarely reviews a construction of state law 

that was agreed upon by the two lower courts. Casey, 505 U.S. at 880; Stenberg, 530 U.S. at 940; 

Brockett, 472 U.S. at 500. In the present case the district court granted Respondents’ motion for 

summary judgment, finding the Act an unconstitutional ban, and ordered a permanent injunction; 

this was then affirmed by the Court of Appeals. R. at 3, 10.  
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1. This Court has grounded an individual’s right to privacy, which includes the right to 
obtain an abortion, in the Due Process Clause of the Fourteenth Amendment and has 
repeatedly upheld this precedent under stare decisis.  

 
 Pursuant to the doctrine of stare decisis, this Court should affirm the lower court’s 

judgment which found that an individual’s right to privacy under the Constitution guarantees the 

right to obtain a previable abortion. R. at 7.  

While the right to privacy is not explicitly stated in the Constitution, this Court has long 

recognized a right of personal privacy, that guarantees certain areas of privacy, does exist under 

the Constitution. See Stanley v. Georgia, 394 U.S. 557 (1969); Boyd v. United States, 116 U.S. 

616 (1886), Griswold, 381 U.S. at 484-86; Meyer v. Nebraska, 262 U.S. 390, 399 (1923); Terry 

v. Ohio, 392 U.S. 1 (1968); Olmstead v. United States, 277 U.S. 438, 473 (1928) (Brandeis, J., 

dissenting). Specifically, the right to privacy has been grounded in the First Amendment, 

Stanley, 394 U.S. at 564, in the Fourth Amendment, Terry, 392 U.S. at 8-9, in the Fifth 

Amendment, Boyd, 116 U.S. 616; Olmstead, 277 U.S. at 473 (Brandeis, J., dissenting), in the 

penumbras of the Bill of Rights, Griswold, 381 U.S. at 484, in the Ninth Amendment, Id., and in 

the Court’s interpretation of liberty ensured by the Fourteenth Amendment, Meyer, 262 U.S. at 

399; Roe, 410 U.S. at 153. These constitutional amendments guarantee different zones of privacy 

and have been interpreted to include freedom from bodily restraint, the right to contract, to 

engage in any common occupations of life, to acquire useful knowledge, to marry, to establish a 

home and bring up children, to worship God according to the individual’s conscience, and to 

enjoy privileges “long recognized at common law as essential to the orderly pursuit of happiness 

by free men.” Id. To protect these freedoms the Court has liberally construed constitutional 

provisions for the security of person and property, and it is the duty of the courts to remain 

vigilant for any encroachments on an individual’s constitutional rights. Boyd, 116 U.S. at 635. 
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This construction has been understood to encompass not only procedural due process but to 

contain a substantive law component as well, barring certain government actions regardless of 

the procedures used to implement them. Casey, 505 U.S. at 846-47.  

 While the right to personal choice in matters of marriage and family life is not explicitly 

mentioned in the constitution, the concept of liberty covers more than just the freedoms 

enumerated in the Bill of Rights. Roe, 410 U.S. at 168 (Stewart, J., concurring). The Due Process 

Clause’s scope cannot be found in, or limited by, the explicit terms and specific guarantees 

provided in the Constitution; it is a rational continuum which includes freedom from all 

substantial arbitrary impositions and purposeless restraints. Id. at 169. The Court has recognized 

that this continuum extends to procreation and includes the right of a woman to decide whether 

to bear a child or terminate her pregnancy. Roe, 410 U.S. at 153; Carey, 431 U.S. at 684-86; 

Skinner v. Oklahoma, 316 U.S. 535, 541 (1942) (finding marriage and procreation fundamental 

to humanity’s existence and survival, and thus are basic civil rights); See Eisenstadt, 405 U.S. at 

453.  

 In Roe, the state of Texas (“Texas”) passed multiple statutes that criminalized the act of 

obtaining or attempting to perform an abortion with an exception for those procured or attempted 

to save the life of the mother. Roe, 410 U.S. at 117-18. Roe, a pregnant single woman, was 

prevented from obtaining an abortion by Texas’ statutes and sought both declaratory relief and a 

permanent injunction against the district attorney, challenging the statutes as unconstitutionally 

vague and an abridgment of Roe’s right of personal privacy. Id. at 120. The three-judge district 

court declared the statutes void for infringing on Roe’s Ninth Amendment rights but abstained 

from enjoining the defendant, finding the right of privacy guaranteed by the Ninth through 

Fourteenth Amendments and includes the “fundamental right” any person, single or married, to 
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choose whether to have children. Id. at 122. Roe appealed the district court’s judgment denying 

the permanent injunction to this Court under 28 U.S.C. § 1253, while the district attorney 

purported to cross-appeal the judgment of declaratory relief under the same statutory jurisdiction. 

Id. The Court granted review for both the declaratory relief and the permanent injunction. Id. at 

123. The issues before the Court were whether the right to privacy was guaranteed but the 

constitution and, if so, whether that right included the right to obtain an abortion. See Roe, 410 

U.S. at 113.  

 In Roe, this Court found the fundamental right to privacy grounded in the Due Process 

Clause of the Fourteenth Amendment was broad enough to include a woman’s decision whether 

to terminate a pregnancy or not. Roe, 410 U.S. at 153, 155. In doing so the Court examined the 

detrimental impact, during the pregnancy and after, of denying this right to the pregnant woman. 

Id. at 153. Forcing a woman to carry a pregnancy to term can cause both physical and 

psychological harm during the pregnancy, while also leading to a distressful life for both the 

woman and the child who is introduced to a family that cannot care for it. Id. There are 

additional difficulties and a stigma attached to single motherhood causing even greater harm to 

single women forced to bear a child. Id. This Court had previously recognized the rights of 

parents to choose where to send their children to school and to teach a foreign language in the 

right to privacy; decisions that would concern an individual’s intimate nature far less 

significantly than forcing a woman to bear a child. Id. at 169 (Stewart, J., concurring). Therefore, 

the extremely personal and sensitive nature of choosing to either end a pregnancy or beget a 

child should not be disrupted by unwarranted intrusion by the government. Id. at 169-70; 

Eisenstadt, 405 U.S. at 453; Carey, 431 U.S. at 685.  
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 This Court later found it imperative to affirm Roe’s central holding under the doctrine of 

stare decisis. Casey, 505 U.S. at 869. In Casey, this Court found that Roe’s holding has become 

an integral part of society and has been heavily relied upon by the public; to overturn it would 

have caused significant consequences to families and especially to women who have since 

designed their economic and social roles in society around their ability to control their 

reproductive lives. Id. at 856. The factual underpinnings of Roe’s holding had not changed; the 

issue of abortion had stayed just as, and even grew more, divisive since Roe, as the Court now 

faced great political pressure both to overturn and to uphold Roe. Id. at 869. But this is not 

sufficient to overturn standing precedent, the Court requires “something more.” Id. at 865. The 

Court requires changes in the factual underpinnings of the cases, changes in the understanding of 

the facts, or subsequent cases that weaken the precedent. Id. at 864. To cave to this pressure and 

overturn the holding would have addressed error if there was any “at the cost of both profound 

and unnecessary damage to the Court's legitimacy, and to the Nation's commitment to the rule of 

law.” Id.  

The Court now faces this issue once again in the present case with mounting pressure 

from both parties supporting proponents and contenders of abortions. Yet, the legal reasoning 

and the factual underpinnings of Roe and Casey’s holdings have not changed and therefore their 

precedents should not be overruled. Political pressure exists for these rulings to be both 

overturned and upheld. The need to obtain abortions for an individual to control their 

reproductive life remains prevalent as seen in the State’s 25,000 annual abortions. R. at 3. There 

have also not been subsequent cases that have weekend Roe and Casey’s holdings; the Court in 

Gonzales found the challenged statute constitutional after applying the undue burden analysis set 

forth in Casey. Gonzales, 550 U.S. at 146. This Court has consistently found that the right to 
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obtain a pre-viability abortion is a fundamental liberty grounded in the Fourteenth Amendment’s 

Due Process Clause. Gonzales, 550 U.S. at 186 (5-4 Decision) (Ginsburg, J., Dissenting); see 

also Planned Parenthood v. Danforth, 428 U.S. 52, 60 (1976); Stenberg, 530 U.S. at 920 (citing 

Casey, 505 U.S. at 870) (holding a Nebraska statute that criminalized the performance of partial-

birth abortions unconstitutional because it imposed a substantial obstacle in the path of women 

seeking to exercise their right to obtain an abortion). 

2. This Court found in Roe, and upheld in subsequent cases, that a state cannot impose a 
prohibition on abortions before the point of viability because a state’s legitimate interests 
are not sufficiently compelling.  

 
 This Court should find that all prohibitions on abortions before the point of viability are 

unconstitutional because a state’s legitimate interests in protecting the health of the mother, in 

the potential for human life, and in regulating the medical profession to promote respect for 

unborn life, are not sufficiently compelling until the point of fetal viability. Casey, 505 U.S. at 

877. While the fundamental right to obtain an abortion before viability has been repeatedly 

recognized, that right has not been found to be absolute. Roe, 410 U.S. at 153. This Court has 

recognized the existence of legitimate state interests to regulate and prohibit abortions; 

specifically, a state has interests in protecting the health of the mother, protecting the potential 

for human life and in regulating the medical profession to promote respect for unborn life. See, 

e.g., id. at 162; Casey, 505 U.S. at 871; Gonzales, 550 U.S. at 158. However, this Court and 

others have adamantly recognized fetal viability as the temporal point in which these state 

interests become sufficiently compelling to prohibit abortions. Gonzales, 550 U.S. at 145; See 

Stenberg, 530 U.S. at 921; Isaacson, 716 F.3d at 1229. State interests in regulating and 

prohibiting abortions are also insufficiently compelling before viability to impose an undue 

burden upon the right to obtain an abortion. Casey, 505 U.S. at 876-77. An undue burden exists 
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if a statute has the purpose or effect of placing a substantial obstacle in the path of women 

seeking to abort a non-viable fetus. Id. at 877.  

 The right of personal privacy includes the decision to obtain an abortion, but this right is 

not unqualified and must be weighed against important state interests. Roe, 410 U.S. at 153; 

Casey, 505 U.S. at 846. In Casey, the state of Pennsylvania (“Pennsylvania”) passed the 

Abortion Control Act of 1924 (“ACA”) containing provisions that limited the ability of, and 

imposed multiple requirements on, women obtaining abortions. Casey, 505 U.S. at 844. 

Specifically, the challenged ACA provisions: (1) required  informed consent from the patient 

twenty-four hours before obtaining an abortion; (2) required a minor to obtain the consent of at 

least one parent or obtain a judicial bypass before obtaining an abortion; (3) required a married 

woman to sign a statement declaring that she informed her husband of her decision to obtain an 

abortion; (4) provided an exception to these requirements for a “medical emergency”; and (5) 

implemented reporting and record-keeping requirements on abortion clinics for married women 

who did not notify their husband of their intended abortion. Id. The district court entered a 

permanent injunction enjoining all the challenged provisions as unconstitutional; the Court of 

Appeals for the Third Circuit then affirmed the unconstitutionality of the husband-notification 

requirement while finding the other provisions did not constitute an undue burden. Id. at 845.  

 In reviewing the Third Circuit Court of Appeals’ judgment, this Court reaffirmed the 

central holding of Roe which found that states have legitimate interests at the outset of the 

pregnancy in protecting the health of the mother and the fetus’s potential for life, but that these 

interests are not strong enough to support an abortion prohibition before viability or to impose a 

substantial obstacle on the right to elect the procedure. Casey, 505 U.S. at 846. The Court did so 

for two reasons, first to follow the doctrine of stare decisis, and second because there is not a 
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realistic possibility of “maintaining and nourishing life outside the wound” until the point of 

viability. Id. at 870. Viability therefore marks the reasonable and fair point in which 

Pennsylvania’s interests in a second independent life can override the woman’s rights. Id. at 870. 

The Court found the point of viability was the most justifiable point in which a woman’s right to 

abortion may be prohibited, giving a practical effect of fairness by allowing women the chance to 

use their right to abortions before such point. Id. at 870. Indeed, the Court felt so strongly on this 

that they declared there was no other line more workable than the point of viability. Id. at 870; 

Isaacson, 716 F.3d at 1223. As such, state interests before viability are not strong enough to 

prohibit abortions or to impose a substantial obstacle on a woman's right these elective 

procedures. Id. at 846; Stenberg, 530 U.S. at 92; Gonzales, 550 U.S. at 124 (finding a state may 

promote its interest in regulating the medical profession and promoting respect for unborn life 

only when it leaves alternative means of abortion available and thus does not prohibit the right to 

obtain a pre-viability abortion); Isaacson, 716 F.3d at 1229 (finding Supreme Court precedent 

has long-established that no state interest is strong enough to support state laws that act as 

prohibitions on pre-viability abortions, distinguishable from laws that merely limit the manner 

and means of obtaining pre-viability abortions). 

 The State’s interests cannot be sufficiently compelling to prohibit abortions until the 

point of viability and therefore cannot sustain the Act that prohibits abortions after fifteen-weeks. 

Roe, 410 U.S. at 163; Casey, 505 U.S. at 846; R. at 3. In Roe and subsequently in Casey, the 

Court found a woman’s right to electively obtain abortions before viability must be weighed 

against state interests in protecting the health of the mother and protecting the potential for future 

life, but that interests such as these are not sufficiently compelling to override a woman’s right to 

abortion until the point of viability. Roe, 410 U.S. at 163; Casey, 505 U.S. at 846. In the present 
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case the Act purports to regulate the medical profession and protect maternal health but 

improperly does so by declaring abortions cannot be attempted or obtained after fifteen-weeks of 

pregnancy. R. at 4. However, these state interests, like others, are insufficient to support this 

prohibition as the point of viability remains the most workable line for a state interest to become 

sufficiently compelling. Casey, 505 U.S. at 870. Viability marks the point in which there is a 

realistic possibility of maintaining and nourishing a life outside the womb; without this the 

independent existence of a second life cannot in reason and fairness be what overrides the rights 

of women. See Roe, 410 U.S. at 163. The right of women to control their reproductive lives is 

fundamental and cannot justifiably be overridden by a life that cannot realistically survive.  

The need for women to exercise this right has not diminished since Casey or Roe, a 

woman’s need to dictate whether to bear a child continues to have the same life-altering 

implications. There are still approximately 25,000 abortions annually in the State. R. at 3. Each 

of these women may be prevented from pursuing their future dreams if they are forced to carry 

their pregnancy to term. Each of the birthed children may be introduced into unsuitable 

households ill-prepared for child-raising, causing unforetold consequences. 

While the State may argue the interest in regulating the medical profession and 

promoting respect for unborn life is different than other state interests, the purported interest is 

still insufficient to prohibit abortions as the Act does. When weighed against the right to obtain 

an abortion, the State’s interest in regulating the medical profession do not outweigh the 

detriments imposed by forcing child-raising on a woman. See Gonzales, 550 U.S. at 124. The act 

of bearing and raising an unwanted child can undoubtedly lead to a stressful life for the mothers 

in the State, inflicting possible mental and physical harm. Roe, 410 U.S. at 153. It will also force 

upon the single women of the State the unwanted stigma attached to single motherhood. Id. The 
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Act’s consequences are undisputed, Dr. Sternberger provides at least one abortion per week to 

someone who has been pregnant for fifteen-weeks. Therefore, every year there would be at least 

fifty-two women and families who would have their way-of-life disrupted; fifty-two unwanted 

children brought into unprepared and ill-equipped environments. Id. The consequences of the 

Act are substantial and cause far greater harm to affected individuals than benefits provided. 

Therefore, the State can only regulate and substitute certain abortion procedures to advance its 

interest in regulating the medical profession and promoting respect for unborn life; state interests 

are not sufficient to prohibit a woman from making the ultimate decision to terminate her 

pregnancy. Gonzales, 550 U.S. at 124.  

 Until viability, the State’s interests are not sufficiently compelling to override and 

prohibit a woman’s right to obtain an abortion after fifteen-weeks of pregnancy. When analyzed 

in the past, state interests have not been found sufficiently compelling to override a woman’s 

right to obtain an abortion before viability. Roe, 410 U.S. at 163; Casey, 505 U.S. at 846; 

Gonzales, 550 U.S. at 146. The right to terminate a pregnancy before viability is fundamental 

and a woman cannot be prevented from doing so. Roe, 410 U.S. at 152-53; Casey, 505 U.S. at 

846-47; Gonzales, 550 U.S. at 182 (Ginsburg, J., dissenting). This right also cannot be unduly 

burdened by having a substantial obstacle placed in a woman’s path to obtaining the abortion. 

Casey, 505 U.S. at 846; Gonzales, 550 U.S. at 146. Therefore, the State’s interests cannot 

override this fundamental right to abortion until the point of viability, the most workable line the 

Court can draw. Casey, 505 U.S. at 870.  

3. This Court found regulations that do not impose undue burdens on the ability to obtain an 
abortion pre-viability are permissible, but the Act is a prohibition on pre-viability abortions 
and as such should be found unconstitutional.  
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 This Court should affirm the lower court’s judgment, which found that the Act 

indisputably prohibits pre-viable abortions. R. at 9. As the Court of Appeals stated, “laws that 

limit certain methods of abortion or impose certain requirements on those seeking abortions are 

distinct under Casey from those that prevent women from choosing to have abortions before 

viability.” R. at 9. Providing a medical exception for women does not transform a prohibition of 

abortion before a certain time-period into a regulation on abortion, its adequacy has no bearing 

on whether the prohibition is permissible in the first place. Isaacson, 716 F.3d at 1217-18. Means 

chosen by a state to further its interest in potential life must be calculated to inform a woman's 

free choice, not hinder it. Casey, 505 U.S. at 877.  

 While a health exception is required for constitutional post-viability abortion bans, it 

cannot save an unconstitutional prohibition on a woman's right to terminate her pregnancy before 

viability; neither does the fact that pre-viability abortions are rarely obtained after a statute’s 

challenged time-period. Isaacson, 716 F.3d at 1228. In Isaacson, the state of Arizona 

(“Arizona”) passed a statute extending Arizona’s ban on abortions to those obtained between 

twenty-weeks of pregnancy and the point of viability, while containing an exception for those 

obtained under medical necessity. Id. at 1217. Arizona passed this statute based on documented 

risks to women's health, and on medical evidence that unborn children feel pain during abortions 

at that gestational age. Id. at 1218. However, the Court of Appeals for the Ninth Circuit found 

the statute to be an unconstitutional prohibition on the right to obtain pre-viability abortions as 

pregnant women lacked the choice of whether to carry their pregnancies to term between twenty-

weeks of pregnancy and viability. Id. at 1226. Because the statute’s medical emergency 

exception would not cover all women seeking pre-viability abortions at or after twenty-weeks 

but before viability, the challenged provision operates as a complete bar on some women’s right 
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to terminate their pregnancies before the fetus is viable. Id. at 1228. To only permit abortions for 

immediate medical necessities between a certain gestational period and viability prohibits other 

women from electing to terminate their pregnancies before viability. Id. at 1227.  

Arizona contends that pre-viability abortions between twenty-weeks and the point of 

viability occur rarely, but the court of appeals found this irrelevant. Isaacson, 716 F.3d at 1228. 

The constitutionality of a prohibition is measured by its impact on, not the number of, those 

affected; the primary inquiry should be on the group who are restricted by the law, not the group 

for whom the law is irrelevant. Casey, 505 U.S. at 894; Isaacson, 716 F.3d at 1228. Arizona also 

argued that the statute was to protect maternal health because abortions at that point have higher 

mortality rates than carrying to term, but the court of appeals found this unpersuasive. The Court 

has previously upheld regulations with informed consent requirements but only those that do not 

preclude a woman’s right to balance the risk to her own health against her other rights. Id. at 

1228 (citing Casey, 505 U.S. at 881-84 (plurality opinion)); Danforth, 428 U.S. at 52 (holding a 

statutory provision constitutional that required informed consent before abortions, but finding 

another provision requiring spousal approval unconstitutional because a state cannot regulate or 

proscribe abortions during the first stage of pregnancy when a physician and patient make such 

decision, and thus neither can they delegate the authority to prevent abortions during this stage to 

any particular person even the pregnant woman's spouse).  

 Regulations that proscribe certain abortion procedures or impose certain requirements on 

people seeking abortions are not facially unconstitutional prohibitions on abortions. Gonzales, 

550 U.S. at 124. In Gonzales, Congress passed the Partial-Birth Abortion Ban Act of 2003 

("Partial-Birth Act") to proscribe a method of abortion used in the later stages of pregnancy. Id. 

at 132-33. The Partial-Birth Act regulated partial-birth abortions by proscribing intact dilation 
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and evacuation (“Intact D&E”) procedures that extract the fetus intact or largely intact. Id. at 

136-37. The Partial-Birth Act’s purpose was to further a legitimate state interest in regulating the 

medical profession to promote respect for life, including the life of the unborn. Id. at 158. The 

Court found the Partial-Birth Act was not an undue burden because it left other means of 

abortion available that were commonly used and generally available. Id. at 165. As such the 

Partial-Birth Act did not effectively place a substantial obstacle in a woman’s path to obtaining 

abortions before viability because it did not inhibit the vast majority of abortions after the 

specified gestational period. Id.  

 While the State may use its regulatory powers to bar and substitute certain abortion 

procedures to advance its interest in regulating the medical profession and promoting respect for 

life, it can do so only if the regulation does not prohibit pre-viability abortions or impose an 

undue burden upon the right to electively obtain one. Gonzales, 550 U.S. at 158. The Partial-

Birth Act in Gonzales proscribed partial-birth abortions performed through Intact D&E abortions 

but was found constitutional because it left other procedures readily available and thus did not 

constitute an undue burden. Id. at 165. Although the ban in Gonzales affected pre-viability 

abortions, it regulated the kind of abortion a woman could obtain rather than regulating whether 

she was able to get an abortion at all. Id. Contrarily, in the present case the Act sought to regulate 

D&E abortions by prohibiting all abortions after fifteen-weeks, except those performed due to 

medical necessity and those resulting from rape or incest. R. at 3-4. While the Act purported to 

further the same state interest in regulating and maintaining respect for the medical profession, 

R. at 4, the Act differs from Gonzales in prohibiting all abortions not just certain procedures 

which places a substantial obstacle on the path to obtaining pre-viability abortions. Statutes have 

been found unconstitutional for prohibiting abortions after gestational periods as early as twelve-
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weeks, Edwards v. Beck, 8 F. Supp. 3d 1091 (E.D. Ark. 2014), and as late as twenty-weeks, 

Isaacson, 716 F.3d 1213, because all were prior to the point of viability. Viability has generally 

been found at twenty-eight weeks of pregnancy, Roe 410 U.S. at 160, and has been argued 

impossible before twenty-four weeks of pregnancy. Edwards, 8 F. Supp. 3d at 1097. Following 

this precedent, the Act’s prohibition on abortions after fifteen-weeks falls well-short of viability 

and would prevent women who would otherwise have the elective right to do so from obtaining 

an abortion after fifteen-weeks but still before their fetus achieves viability. The Partial-Birth Act 

in Gonzales was found to be a regulation that didn’t impose an undue burden because there were 

other readily available abortion procedures, but in the present case the Act proscribes all 

abortions not medically necessary, regardless of the procedure used, and thus violates a woman’s 

right to obtain an abortion before viability. Gonzales, 550 U.S. at 165; R. at 3.  

 Exceptions for medically necessary abortions do not make pre-viability prohibitions 

constitutional, and the number of abortions obtained after a specified gestational period is 

irrelevant to the statute’s validity. Isaacson, 716 F.3d at 1228; Casey, 505 U.S. at 894. In 

Isaacson, the Court of Appeals for the Ninth Circuit found a statute was an unconstitutional 

prohibition on pre-viability abortions because it proscribed abortions at or after twenty-weeks of 

pregnancy except for medical necessity. Id. at 1228. The medical emergency exception would 

not have covered all women seeking pre-viability abortions at or after twenty-weeks, and 

therefore the statute unconstitutionally operated as a complete bar on some women’s rights to 

choose to terminate their pregnancies before viability. Id. Similarly, the Act proscribed pre-

viability abortions performed after fifteen-weeks of pregnancy with only limited exceptions. R. 

at 3. Women who would seek to obtain an abortion after fifteen-weeks, but before the point of 

viability, would be prevented from doing so unless the abortion was required to protect the health 
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of the mother or if the pregnancy resulted from either rape or incest. R. at 3 n.1. As such, the Act 

would have the same effect of completely barring some women from obtaining a pre-viability 

abortion, like in Isaacson, and should similarly be found unconstitutional. It is not the legislature 

or the judiciary’s role to define the point of viability to a specific gestational period, each 

pregnancy reaches viability differently and it is for the woman’s attending physician to decide 

appropriately. Danforth, 428 U.S. at 64.  

 Whether the State’s interest is in the potential for future life, the regulation of medical 

ethics, or the protection of maternal health, its interest in promulgating the Act is not sufficiently 

compelling because the Act effectively prohibits pre-viable abortions in violation of a woman’s 

right to due process. The Act prevents abortions after fifteen-weeks of pregnancy, but before that 

fetus attains viability, and thus proscribes women from ultimately deciding to obtain the 

procedure. Whether the Act prohibits one woman from making this decision or a thousand 

women is irrelevant; the State cannot intrude upon the fundamental rights of any individual. 

Casey, 505 U.S. at 847; Isaacson, 716 F.3d at 1228.  

 

II. THE STATE’S FETAL DISPOSITION STATUTE IS A VIOLATION OF 
SUBSTANTIVE DUE PROCESS UNDER THE FOURTEENTH AMENDMENT 
BECAUSE THE STATUTE PLACES AN UNDUE BURDEN ON A WOMAN’S 
CONSTITUTIONAL RIGHT TO CHOOSE A PRE-VIABLE ABORTION.  

The State’s Fetal Disposition Statute violates the Due Process Clause of the Fourteenth 

Amendment because it imposes an undue burden on a woman’s constitutionally protected right 

to choose a previable abortion. Accordingly, this Court should hold that the Fetal Disposition 

Statute is unconstitutional and affirm the lower court’s order that granted a permanent injunction 

against its enforcement. R. at 14.  
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The constitutional right of a woman to terminate a pregnancy prior to fetal viability 

extends from the Due Process Clause of the Fourteenth Amendment. Casey, 505 U.S. at 846.  

The Due Process Clause provides that “[n]o State shall make or enforce any law which . . . shall . 

. . deprive any person of life, liberty, or property, without due process of law.” U.S. Const. 

amend. XIV, § 1, cl. 2. While not textually explicit, it is well settled that due process extends to 

matters of substantive law as well as procedure. Casey, 505 U.S. at 846-47 (quoting Whitney v. 

California, 274 U.S. 357, 373 (1927) (Brandeis, J., concurring)). Therefore, the rights embodied 

in the concept of “liberty” are entitled to full constitutional protection against arbitrary state 

interference. Id. Among these liberties includes the freedom to make personal decisions about 

marriage, family, and parenthood. Poe v. Ullman, 367 U.S. 497, 541 (1961) (Harlan, J., 

dissenting) (quoting Hurtado v. California, 110 U.S. 516, 532 (1884)). 

Roe v. Wade first recognized that among the substantive liberties protected under due 

process is a woman’s qualified right to terminate her pregnancy prior to fetal viability. Roe, 410 

U.S. at 158; Casey, 505 U.S. at 846. Twenty years after Roe, Casey reaffirmed its central holding 

and adopted “viability” as the framework to govern the validity of abortion regulations. Casey, 

505 U.S. at 878. Under this standard, a State may not enact a law that imposes an undue burden a 

woman’s right to choose a previable abortion. Id. at 877; see also Hellerstedt, 136 S. Ct. at 2320.  

Whether a law imposes an undue burden on a woman’s right to choose is assessed in two 

steps. Casey, 505 U.S. at 878. First, the Court determines if the law furthers a valid state interest. 

Id. at 877. That is, the law must be justified by a constitutionally legitimate interest, and the law 

must further that interest. Id. at 920 n.6 (Stevens, J., concurring in part and dissenting in part). 

While a state is free to create “a structural mechanism” by which it may express profound respect 
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for the unborn or some other valid interest, it may not erect a substantial obstacle in the path of a 

woman’s protected right to choose. Gonzales, 550 U.S. at 146 (quoting Casey, 505 U.S. at 877).   

Second, the Court determines whether the law places a substantial obstacle in the path of 

a woman’s right to choose a previable abortion. Casey, 505 U.S. at 877. This requires courts to 

weigh the burdens the law imposes on abortion access against the benefits the law confers. 

Hellerstedt, 136 S. Ct. at 2309. A finding that a statute places a substantial obstacle in a woman’s 

path is equivalent to a finding that a statute imposes an undue burden. Casey, 505 U.S. at 877. 

The focus of the constitutional inquiry is on the group for whom the statute targets. Id. at 894.    

Accordingly, this Court should affirm the lower court’s order that granted permanent 

injunctive relief against the Statute’s enforcement. R. at 6. First, even if the State’s claimed 

purpose in the dignified disposal of fetal remains is valid, the law does further that purpose 

because the concept of dignity is subjective and not capable of measurement. R. at 11. 

Ultimately, the only interest furthered is the interest in dismantling the right announced in Roe. 

Second, the law imposes an undue burden on a woman’s right to choose to terminate her 

pregnancy prior to fetal viability because it requires the Clinic to comply with prohibitive costs 

or face potential sanctions. R. at 4. The practical consequence of this Statute is that the Clinic 

will likely close in light of the unreasonable costs of compliance. Because this would shift the 

demand to facilities in other states and thereby reduce their capacity, the Statute imposes an 

undue burden on a woman’s right to a previable abortion.  

A. The Fetal Disposition Statute is subject to the undue burden standard because 
it implicates a fundamental right.  

 The Fetal Disposition Statute is subject to the undue burden standard because it 

implicates a woman’s fundamental right to choose a previable abortion. Under the first step of 

the undue burden standard, a state must have a valid interest, and the statute must further that 
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interest. Hellerstedt, 136 S. Ct. at 2309. Even if the State has a legitimate interest in enacting the 

Fetal Disposition Statute, the Statute does not further that interest. Accordingly, this Court 

should find, just as the lower courts did, that the Statute does not further a valid State interest and 

it fails under the first step of the undue burden standard. R. at 6,10.  

The validity of a state’s interest is contingent on whether the law it seeks to enact 

implicates a fundamental right. Box v. Planned Parenthood of Ind. & Ky., Inc., 139 S. Ct. 1780, 

1781 (2019).  Where no such right is at stake, the law is constitutional if it passes rational basis 

review. Id.; see also Hellerstedt, 136 S. Ct. at 2309 (holding that the court of appeals improperly 

equated the first step of the undue burden standard with rational basis review). Under rational 

basis review, a state law only needs to be “rationally related to a legitimate government interest” 

for it to pass constitutional muster. Washington v. Glucksberg, 521 U.S. 702, 728 (1997). 

However, if the law implicates a fundamental right, the statute must not only be supported by a 

legitimate state interest, but it also must further that interest. Hellerstedt, 136 S. Ct. at 2308.   

A statute that unduly burdens a woman’s fundamental right to choose a previable 

abortion, is subject to scrutiny under the undue burden standard. Box, 139 S. Ct. at 1781. In Box, 

the Court upheld a fetal disposition statute under rational basis review against a challenge 

brought by Planned Parenthood who argued only that the state’s interest was not constitutionally 

legitimate. Id. The statute excluded fetal remains from the definition of “pathological waste,” 

which meant that fetal remains could no longer be incinerated along with other surgical 

byproducts. Id. However, the law permitted simultaneous cremation of fetal remains, which was 

prohibited for human remains under state law and gave the woman the option to choose how to 

dispose of the remains. Id. Because neither party argued that the statute implicated a fundamental 

right, the only question was whether the state’s interest was constitutionally legitimate. Id. at 
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1782. The Court held that a state has a legitimate interest in the proper disposal of fetal remains, 

but declined to assess whether the statute furthered that interest. Id. Accordingly, where a law 

does not touch on a woman’s fundamental right to choose, it is subject only to rational basis 

review. Id. at 1781.  

Here, the Fetal Disposition Statute, unlike the statute in Box, implicates a woman’s 

fundamental right to choose an abortion and is therefore subject to the undue burden standard. 

139 S. Ct. at 1782. First, unlike in this case, the statute in Box authorized the simultaneous 

cremation of fetal remains whereas in this case, individual fetal cremation or interment is 

mandated and simultaneous cremation is summarily outlawed. 139 S. Ct. at 1781; R. at 6. This 

difference is constitutionally significant because to mandate individual cremation, and at the 

same time outlaw simultaneous cremation, not only threatens to disrupt the Clinic’s relied upon 

method of disposal, but it also imposes costs that pale in comparison to the statute at issue in 

Box. Box, 139 S. Ct. at 1782; R. at 6. The financial burden required to individually bury or 

cremate fetal remains under Greene’s Fetal Disposition Statute is by no means comparable to the 

one at stake in Box. 139 S. Ct. at 1781; R. at 6. Second, in Box, Planned Parenthood made the 

strategic choice to proceed through litigation on the assumption that the statute did not implicate 

fundamental rights, and therefore, was only required to pass rational basis review. 139 S. Ct. at 

1781. Conversely, Respondents have never conceded this point.  

            Moreover, the law in Box is consistent with the Supreme Court’s precedent that does not 

recognize fetal personhood under the Constitution. 139 S. Ct. at 1781; Roe, 410 U.S. at 158. The 

statute in Box did not require that fetal remains be individually cremated or interred like the 

Statute in the present case does. 139 S. Ct. at 1781; R at 11. Nor did it mandate clinics obtain 

individual burial transmit permits to transport every aborted fetus. R. at 11. Therefore, given the 
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significant difference between statutes, to the extent that the State seeks to rely on Box to justify 

its claimed interest in enacting the Fetal Disposition Statute, the reliance is largely misplaced. 

The Statute implicates a woman’s fundamental right to choose a previable abortion, and thus, is 

subject to the undue burden standard.  

B. The Statute signals disdain for those who obtain and provide abortion care 
and furthers only a retributive purpose intended to gut the central tenets in 
Roe.  

Even if the State has a legitimate interest in the dignified disposal of fetal remains, the 

Statute does not further that interest because the concept of dignity is not a term capable of 

objective measurement. Rather, the Statute elevates the viewpoint that a fetus is a human and 

signals disdain for women who choose to exercise their constitutionally protected right. 

Accordingly, this Court should find, just as the lower courts did, that the State’s interest does not 

further a constitutionally legitimate purpose. R. at 6,10.  

States are not free to express their moral disdain for certain choices by restricting the 

exercise of a constitutionally protected right.  See e.g., Masterpiece Cakeshop, Ltd. v. Colo. Civil 

Rights Comm'n, 138 S. Ct. 1719, 1731 (2018) (holding that the Commission’s disparate 

treatment of bakers who refused to make cakes with anti-gay messages and a baker who refused 

to bake a gay wedding cake for religious reasons signaled disapproval of the baker’s religious 

beliefs and unconstitutionally favored one view point over another); Edwards v. Aguillard, 482 

U.S. 578, 597 (1987) (holding that a statute prohibiting evolution be taught in public school 

unless it was accompanied by the teaching of “creation science” violated the Establishment 

Clause where the legislative history showed it was enacted to elevate religion over science).   

 While it can hardly be argued that Roe did anything less than exacerbate the division 

among party lines, neither can it be argued that opponents of Roe peacefully acquiesced in the 

pronouncements that it declared as law. In the years since Roe was decided in 1973, states have 
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enacted hundreds of abortion regulations under the guise of maternal health or some other 

“valid” state interest. See Elizabeth Kimball Key, The Forced Choice of Dignified Disposal: 

Government Mandate of Interment or Cremation of Fetal Remains, 51 U.C. Davis L. Rev. 305, 

308 (2017). Many of these statutes restrict or outright ban state funding of abortions, limit 

private insurance coverage of abortions, or impose costly regulations intended only to slow down 

the provision of abortion care. See e.g., 42 U.S.C. 1396a (1994) (known as the “Hyde 

Amendment,” this statute prohibits Medicaid from funding abortions except if medically 

necessary to save the life of a mother or in the case of rape or incest). 

The State does not argue for the sensitive disposal of fetal remains. Rather, the State 

argues that the Statute promotes the dignified disposal of fetal remains. R. at 5. The Statute 

impliedly requires women who seek abortion care and their providers to recognize fetal 

personhood. For those who believe a fetus is a person, “dignified” disposal can only be achieved 

through individual cremation or burial.  

Moreover, requiring that Clinics dispose of fetal remains in the same manner as a 

deceased human sends a message to women that abortion is akin to an unlawful killing. R. at 13. 

Indeed, the State likens its interest in promulgating the Fetal Disposition Statute to its interests in 

fetal homicide and wrongful killing statutes. R. at 13. If the purpose the State seeks to further is 

akin to the fetal homicide and wrongful killing statutes, then the purpose of the Fetal Disposition 

Statute is arguably retributive. R. at 13. Accordingly, because the Statute furthers only a 

subjective concept of dignity, this Court should find that the Statute does not pass the first step of 

the undue burden standard. Casey, 505 U.S. at 877.   

C. The Fetal Disposition Statute places a substantial obstacle on a woman’s access 
to abortions because it requires the only abortion clinic in the State to comply 
with costly and unnecessary regulations without any discernible benefits.  
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Nonetheless, even if the Statute furthers a valid state interest, an abortion regulation that 

furthers a legitimate state interest is unconstitutional if it unduly burdens a woman’s right to 

choose a previable abortion. Casey, 505 U.S. at 877. An undue burden is an unconstitutional 

burden, and therefore, cannot be upheld as a permissible means to serve legitimate ends. Id. The 

Fetal Disposition Statute imposes an undue burden on a woman’s right to choose because it 

mandates unnecessary and unreasonably expensive methods of disposal in order to further a 

subjective and intangible interest. Accordingly, this Court should find that the Statute imposes an 

undue burden on a woman’s right to obtain a previable abortion in violation of her substantive 

due process rights under the Fourteenth Amendment.  

An undue burden exists if the law has the purpose and effect of placing a substantial 

obstacle in the path of a woman who seeks an abortion prior to viability. Casey, 505 U.S. at 877. 

To determine if a law places an undue burden on a woman’s right to choose, courts are required 

to consider the burden the law imposes on a woman’s access to abortion with the benefit the law 

confers. Hellerstedt, 136 S. Ct. at 2300. Once a court determines the burdens the law imposes, 

the court must then weigh those burdens against any benefits the law confers. Id. A law that does 

not confer sufficient benefits to justify the burdens it places on access to abortion, places a 

substantial obstacle on a woman’s right to choose a previable abortion. Casey, 505 U.S. at 877. 

Unnecessary health regulations that place a substantial obstacle in a woman’s path to obtain a 

previable abortion, impose an undue burden on her right to choose in violation of the Due 

Process Clause of the Fourteenth Amendment. Id.  

A previable abortion regulation that imposes considerable compliance costs places a 

substantial obstacle on a woman’s constitutionally protected right to choose. Hellerstedt, 136 S. 

Ct. at 2318. In Hellerstedt, the Court invalidated a “surgical centers” statute that required 



 

 34 

abortion clinics to meet hospital-like facility standards, which included, among other things, 

onerous physical design requirements and a variety of personnel and licensing requirements. Id. 

at 2314-18. The Court held the statute imposed an undue burden because each clinic would be 

forced to shoulder costs upwards of one-to-three million dollars in order to comply with the 

statute’s requirements. Id. at 2318. Clinics without significant funding would close to avoid the 

civil or criminal sanctions that await their noncompliance. Id. at 2316. Finally, the Court 

emphasized the statute’s contrary effect in the promotion of health benefits –– namely, that 

remaining clinics would be forced to meet the leftover demand which could lead to 

overcrowding, longer wait times, and etc. Id. at 2315. Thus, a statute that mandates abortion 

facilities comply with costly regulatory schemes only tangentially related to a valid state interest 

places an undue burden on a woman’s right to choose a previable abortion. Id. at 2318.  

In the present case, the Fetal Disposition Statute places a substantial obstacle in the path 

of a woman’s right to choose because it requires the only abortion clinic in Greene to implement 

costly disposal methods without any discernable benefits. Hellerstedt, 136 S. Ct. at 2318; R. at 

5,6. The Statute requires a clinic in possession of an aborted fetus bury or cremate the remains 

individually. R. at 5-6. The average cost of fetal cremation is roughly $500.00; and more than 

twice that for burials. Mathilde Cohen, The Law of Placenta, 31 Yale J.L. & Feminism 337, 390 

(2020). Thus, if there are roughly 25,000 abortions each year in the State, and most women 

choose to have the Clinic to dispose of fetal remains, even assuming that most only means 50.1% 

of abortions, the cost of compliance would be upwards of $6,251,250.00. R. at 3. Not only is this 

estimate highly conservative, it also well exceeds the costs estimated in Hellerstedt, which the 

Court found unconstitutional. 136 S. Ct. at 2300. Thus, just as the Hellerstedt Court found that 

million-dollar regulatory provisions impose an unconstitutional undue burden, this Court should 
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hold that the Fetal Disposition Statute likewise imposes an undue burden on a woman’s 

constitutionally protected right to choose a previable abortion. 136 S. Ct. at 2300; see also 

Casey, 505 U.S. at 877. 

            Even if we proceeded on the assumption that these compliance costs were feasible, the 

practical consequences would be felt by very women who are ostensibly within their rights to 

terminate an abortion prior to viability. While regulations that incidentally increase the cost of 

abortion do not always constitute an undue burden, Casey, 505 U.S. at 874, the result is different 

where, as in here, the increase in cost will effectively foreclose the exercise of a constitutionally 

protected right for those outside a particular tax bracket. See Jerman J, Jones RK and Onda T, 

Characteristics of U.S. Abortion Patients in 2014 and Changes Since 2008, New York: 

Guttmacher Institute, 2016 (49% abortion patients live below the federal poverty line; 53% of 

women pay for abortions out of pocket). Furthermore, the lack of any discernible benefits, aside 

from furthering the abstract concept of dignity, cannot tilt the scale in the State’s favor to make 

the Statute constitutional.  

Just as the Clinic relies on a certain method of disposal, women in the State rely on the 

Clinic for abortion care as the only licensed provider in Greene. R. at 3. To enforce this law 

would be detrimental to these reliance interests and reduce the tenets in Roe to rhetoric; law in 

name only, but not in effect. If this Court reverses the lower court’s permanent injunction against 

the enforcement of the Fetal Disposition Statute, states would be free to regulate abortion clinics 

out of operation. As a result, the leftover demand would shift to the coastal states with less 

restrictive regulations. The practical consequence of a reduction in capacity is that clinics in 

other states would be forced to push procedures to a date closer to viability and in some 

instances, turn away women altogether.  
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These potential consequences are virtually guaranteed in light of the Statute’s compliance 

costs and place a substantial obstacle in the path of a woman’s right to choose in violation of the 

Fourteenth Amendment’s Due Process Clause. Accordingly, because the Statute imposes an 

undue burden on a woman’s right to choose to terminate her pregnancy prior to fetal viability, 

this Court should affirm the district court’s order that granted permanent injunctive relief against 

its enforcement. R. at 6.  

CONCLUSION 

The right to obtain an abortion before fetal viability is fundamental personal liberty 

protected under the Fourteenth Amendment’s Due Process Clause. Roe, 410 U.S. at 153; Casey, 

505 U.S. at 846-47. As such, the State cannot prohibit a woman from making the ultimate 

decision to obtain a previable abortion, nor can it impose an undue burden upon her right to 

obtain one. Casey; 505 U.S. at 846, 877. Because the Act effectively prohibits abortions after the 

gestational age of fifteen-weeks, –– a point prior to viability –– it imposes a substantial obstacle 

in the path of a woman’s right to choose, and is therefore, unconstitutional. R. at 3.  

Additionally, the prohibitive costs of complying with the requirements of the Fetal 

Disposition Statute and lack of discernable benefits imposes an undue burden on a woman’s 

constitutionally protected right to choose a previable abortion in violation of the Fourteenth 

Amendment’s Due Process Clause. Casey, 505 U.S. at 877. Accordingly, this Court should 

affirm the grant of permanent injunctive relief against the enforcement of the abortion ban and 

the Fetal Disposition Statute. R. at 6, 14.  

For the foregoing reasons, Respondents Elon Sternberger, M.D. and Greene Women’s 

Health Clinic, LLC, respectfully requests this Court affirm the appeals court’s decision that 

upheld the grant of summary judgment and permanent injunctive relief in favor of the 
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Respondents. R. at 3. 

Respectfully Submitted, 

By: Team 3 

Attorneys for Respondents  
Elon Sternberger, M.D., and Greene 
Women’s Health Clinic, LLC 

 

 


