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QUESTIONS PRESENTED 

1. Whether all pre-viability prohibitions on elective abortions are unconstitutional? 

2. Whether a state statute requiring healthcare facilities to dispose of embryonic and 

fetal remains in the same manner as other human remains imposes an undue burden 

on a woman’s decision to have an abortion? 
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STATEMENT OF THE CASE 

 

A. Proceedings Below 

The United States District Court for the Northern District of Greene denied Floyd 

Lawson, Attorney General for the State of Greene, and the State of Greene’s (“Defendants”) 

motion for summary judgment and found for Elon Sternberger, M.D., and Greene Women’s 

Health Clinic, LLC, (“Plaintiffs”). Plaintiffs sought a declaratory judgment, as well as both 

preliminary and permanent injunctions to prevent the enforcement of House Bill 411 and 222. 

The Court of Appeals for the Fourteenth District affirmed the District Court’s denial of 

Defendants’ motion for summary judgment, granted the Plaintiffs’ motion for summary 

judgment, and upheld the injunctions. Floyd Lawson and the State of Greene (herein after 

“Petitioners”) appealed that decision to the United States Supreme Court. The Fourteenth Circuit 

granted certiorari. 

B. Statement of the Facts 

 The gubernatorial elections in Greene occurred in 2018, with many of the seats in the 

General Assembly up for grabs on the ballot. (R-3)1. The challenging party ran on a platform 

which stressed traditional values, including a strong pro-life stance. (R-3). The challenging party 

won the Governor’s race, as well as a majority of the legislative races up for grabs. (R-3). The 

incumbent party was voted out, allowing the challenging party to seize a majority in both the 

State and the House in Greene. (R-3). 

 After the conclusion of the 2018 gubernatorial election, the Greene General Assembly 

drafted a new bill. (R-2). The bill, House Bill 411 (HB 411), was enacted January 1, 2020, and 

 
1 “R-2” refers to page 2 of the packet containing the Elon University School of Law Billings, Exum, and Frye 

National Moot Court Competition Fall 2021 Problem. All subsequent references to the record follow this format: 

“R” referring to the record packet and the number following it referring to the page within that packet. 
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was signed into law by the Governor of Greene. (R-2). HB 411, also called the “Gestational Age 

Act,” provides that: 

Except in a medical emergency or in the case of a severe fetal 

abnormality, a person shall not perform, induce, or attempt to 

perform or induce an abortion of an unborn human being if the 

probable gestation age of the unborn human being has been 

determined to be greater than fifteen (15) weeks. 

(R-3).  

The Act also provides that an abortion “shall be permitted if: (a.) A licensed physician in the 

State of Greene determines abortion is necessary to protect the health or life of the mother; or 

(b.) The pregnancy resulted from rape or incest.” (R-3).  

 Under Greene law, it is a felony to knowingly and intentionally perform an abortion that 

is prohibited under HB 411. See Greene Statute Annotated § 16-34-7(a); (R-4). Any person who 

knowingly and intentionally provides an unlawful abortion is subject to “disciplinary actions” 

and “civil liability for wrongful death.” Greene St. Ann. § 16-34-4-9(a); (R-4).  

 Dr. Elon Sternberger is a physician at Greene Women’s Health Clinic, LLC, and filed the 

lawsuit (against Defendants, the State of Greene and its Attorney General, Floyd Lawson) the 

day the Gestational Age Act was signed into law. (R-4). The suit challenged the Gestational Age 

Act on behalf of the Clinic, its clients, and the doctors and patients performing and seeking 

abortion services in its facility. (R-4). The day after the action commenced the District Court 

held a hearing and issued a temporary restraining order in favor of the Plaintiffs. (R-4). 

Defendants also petitioned the District Court to limit discovery to the issue of viability because 

all parties agree that viability is not medically possible at fifteen weeks. (R-4). The District Court 
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granted the Clinic’s motion, determining that the Act “is effectively a ban on all elective 

abortions after 15 weeks,” and “given the Supreme Court’s viability framework, that ban’s 

lawfulness hinges on a single question: whether the 15-week mark is before or after viability.” 

(R-4). Under this view, the State of Greene’s asserted state interests were irrelevant, and the 

State’s discovery was aimed at rejecting the Supreme Court’s viability framework from Roe v. 

Wade, not at defending the Act within that framework. (R-4).   

 The Greene Women’s Health Clinic (“the Clinic”) offers abortions in Greene and is the 

only licensed abortion facility in Greene. (R-4). The Clinic offers abortions up to sixteen weeks, 

but not after. (R-4). There is no information in the record pertaining to how far women would 

have to travel outside of Greene to visit an abortion facility.  

The new political party in Greene also passed House Bill 222 (HB 222) around the same 

time as House Bill 411. (R-5). House Bill 222 allows Greene to regulate the disposition of 

embryonic and fetal tissue resulting from the termination of a pregnancy, whether through 

abortion, still birth, or miscarriage. (R-5). The state legislature intended for this Bill to promote 

medical ethics and to better regulate the medical profession. (R-5). Regulation of the disposal of 

fetal remains by abortion providers would align all healthcare facilities in Greene with practices 

of disposing of like tissue and afford more respect to human life. (R-5). 

However, Greene law already states that the woman must be afforded the right to 

determine the final disposition of an aborted fetus. § 16-34-3-2(a); (R-5). HB 222 requires that 

healthcare facilities inform each woman that she has the ultimate right to determine the final 

disposition of the remains. (R-5). Prior to HB 222, women could elect to dispose of the fetus 

themselves or allow the abortion facility to handle the remains. (R-5). If a woman elects for the 

facility to handle the disposal, then she need have no further involvement in the disposal. (R-5). 
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The Clinic, prior to HB 222, chose to work with an independent contractor to cremate the 

fetuses. (R-5). Under § 35-2-1(a), the Clinic was allowed to utilize a third-party contractor and 

cremate multiple fetuses at once, with the definition of cremation being “incineration by a 

crematory, or incineration as authorized for infectious and pathological waste.” (R-5). Under HB 

222, any infectious waste could be cremated. (R-5). In this instance, infectious waste includes 

pathological waste, defined as “(1) tissue (2) organs (3) body parts (4) blood or body fluids in 

liquid or semiliquid form; that are removed during surgery, biopsy, or autopsy.” §§ 16-41-16-

4(b)(1); 16-41-16-5; (R-5). 

House Bill 222 alters how medical centers are able to part with fetal remains. (R-6). 

While a woman is still able to choose to dispose of the remains herself, the options for the Clinic 

in Greene are stifled. (R-5).  Per Greene law, “an abortion clinic or healthcare facility having 

possession of an aborted fetus shall provide for the final disposition of the aborted fetus.”  § 16-

34-3-4(a). To comply with the statute, transmit permit requirements of § 16-37-3 apply. Id;     

(R-5). A burial transmit permit is a “permit for the transportation and disposition of a dead 

human body” as required by Greene law for any dead body, but not required for any other form 

of human remains. Id. HB 222 also changes the definition of infectious and pathological waste to 

no longer contain aborted or miscarried fetuses. §§ 16-41-16-4(d); 16-41-16-5. Due of the 

enactment of HB 222, the Clinic is no longer able to contract with third parties to perform 

cremations. (R-6). Aborted or miscarried fetuses may also no longer be cremated by 

simultaneous cremation. § 16-34-2-4-(a). The woman only has the ultimate choice in Greene if 

she wishes to take care of the fetal remains herself.  

The District Court issued a temporary restraining order for both HB 411 and HB 222 in 

favor of the Clinic upon the filing of the lawsuit. (R-4, 6). The Court subsequently ruled in favor 



   
 

 10 

of the Clinic and granted summary judgment for both HB 411 and HB 222. (R-5, 6).  In granting 

the Clinic’s summary judgment motion for HB 411, the District Court concluded that “viability 

marks the earliest point at which the State’s interest in fetal life is constitutionally adequate to 

justify a legislative ban on non-therapeutic abortions.” (R-5). The Court also stated: “The record 

is clear: States may not ban abortions prior to viability; 15 weeks is prior to viability; and 

plaintiffs provide abortion services to Greene residents at 15 weeks.” (R-5). The Act was 

permanently enjoined in all applications. (R-5). The Court granted the Clinic’s summary 

judgment motion for HB 222 and declared the provisions unconstitutional under the Due Process 

Clause of the Fourteenth Amendment. (R-6).  
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ARGUMENT AND CITATION OF AUTHORITY 

House Bills 411 and 222 are unconstitutional under a long line of invariable Supreme Court 

precedent. House Bill 411 is unconstitutional under horizontal stare decisis stating that a 

woman’s constitutionally protected right to choose remains protected until the point of viability. 

House Bill 222 is unconstitutional under precedent which makes clear that a statute that imposes 

unnecessary health regulations give rise to an undue burden on the woman’s right to obtain an 

abortion.  

I. House Bill 411 is Unconstitutional Because Decades of Precedent Hold That the 

State is Unable to Ban Abortions Prior to Viability; Therefore, Greene is Unable to 

Ban Abortions at Fifteen Weeks.  

 House Bill 411, the “Gestational Age Act,” is unconstitutional under the long-standing 

precedent established in Roe v. Wade and Planned Parenthood of Se. Pa. v. Casey. Roe v. Wade, 

410 U.S. 113 (1973); Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833 (1992). A state may 

not ban abortions before viability. Casey at 870. Any court this present case goes before must 

rule against the HB 411 and uphold the viability framework established by this Court because 

HB 411 attempts to ban pre-viability abortion. See Roe, 410 U.S. at 163-64 (creating the 

trimester-by-trimester viability framework); see also Casey, 505 U.S. at 846 (reaffirming Roe by 

stating that a woman has the right "to choose to have an abortion before viability and to obtain it 

without undue interference from the State”).   

 The correct standard of review for the present case is strict scrutiny because there is a 

compelling governmental interest at stake and a constitutional right is in question. Strict scrutiny 

will often be invoked in equal protection and Due Process cases. This was also the level of 
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scrutiny applied in both Roe and Casey. 410 U.S. 113; 505 U.S. 833. Accordingly, this Court 

should apply the same standard.  

A. The Beginning of a Woman’s Right to Choose: From Roe v. Wade to Casey v. 

Planned Parenthood  

 Supreme Court precedent on abortion rights began with Roe v. Wade in 1973. 410 U.S. at 

163-65. Roe’s complaint argued that the Texas law banning abortion except by a doctor’s orders 

to save a woman’s life violated her right to privacy and her First, Fourth, Fifth, Ninth, and 

Fourteenth Amendment rights. Id. at 120. This Court held that a woman has a constitutionally 

protected right to abortion. Id. This Court, in Roe, also set up what is known as the “trimester 

framework” as it relates to abortion cases. Id. at 164-65. In the first trimester of pregnancy, the 

state may not regulate the abortion decision; only the pregnant woman and her attending 

physician can make the decision to terminate the fetus. Id. In the second trimester, the state may 

impose regulations on abortion that are reasonably related to maternal health. Id. In the third 

trimester, once the fetus reaches the point of “viability,” a state may regulate abortions or 

prohibit them entirely, so long as the laws contain exceptions for cases when abortion is 

necessary to save the life or health of the mother. Id. at 163-65 (stating that viability is the point 

at which the fetus “presumably has the capability of meaningful life outside the mother’s 

womb”). It is only during the third trimester of pregnancy, when the fetus is viable, that the 

State's interest in "the potentiality of human life" becomes compelling. Id. at 164-65. Roe’s 

central holding is that before viability, the state’s interests are not strong enough to support a 

prohibition of abortion or the imposition of a substantial obstacle to the woman’s effective right 

to elect the procedure under the Fourteenth Amendment. Id.  
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 For nineteen years, courts looked almost exclusively to Roe. In 1992, Casey v. Planned 

Parenthood was brought before this Court to revisit the defined rights of a woman and the 

legitimate authority of the State respecting the termination of pregnancies by abortion 

procedures. 505 U.S. at 845. The Act in question had five components up before the Court, but 

only three of them are relevant to the case at hand. Id. at 844. The Act first required that a 

woman seeking an abortion “give her informed consent prior to the abortion procedure, and 

specif[y] that she be provided with certain information at least 24 hours before the abortion is 

performed.” Id. If a minor wished to obtain an abortion, the informed consent of one of the 

minor’s parents was required, unless the minor wished to obtain a judicial bypass of parental 

consent. Id. The Act also dictated that a married woman must sign a statement indicating that she 

has notified her husband of her intended abortion. Id. These requirements were mandatory, 

except under a “medical emergency” as it is defined within the Act. Id. The argument against 

these provisions asserted that they impose an undue burden on the woman trying to obtain an 

abortion and resulted in a violation of her constitutionally protected right to choose. Id. at 845-

46. Thus, the undue burden test was established. Id. at 876. 

If the law creates a "substantial obstacle in the path of a woman seeking an abortion 

before the fetus attains viability” then that law is an undue burden and is therefore 

unconstitutional. Id. at 877. This test is a departure from Roe in that the trimester framework no 

longer applies. Id. However, the Casey Court reaffirmed Roe by stating that a woman has the 

right "to choose to have an abortion before viability and to obtain it without undue interference 

from the State." Id. at 846. Before viability, the “State’s interests are not strong enough to 

support a prohibition of abortion or the imposition of a substantial obstacle to woman’s effective 

right to elect the procedure.” Id. Casey builds upon Roe by adding the undue burden test to the 
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viability framework, making the illegality of prohibiting pre-viability abortions “unalterably 

clear.” Id.; see also Isaacson v. Horne, 716 F.3d 1213, 1222 (9th Cir. 2013).  

B. Current Legislation on a Woman’s Right to Choose  

 The Supreme Court developed this rule further in the 2007 case Gonzales v. Carhart. In 

Gonzales, this Court considered the constitutionality of the Partial Birth Abortion Act of 2003. 

Gonzales v. Carhart, 550 U.S. 124, 132 (2007). The Act regulates a second trimester surgical 

procedure that is a type of dilation and extraction (“D&E”). Id. at 135. In a normal dilation and 

extraction procedure, the woman’s cervix is dilated, the doctor inserts forceps through the cervix 

into the uterus, grips a fetal part with the forceps, and pull the fetus out of the womb. Id. at 136. 

The resistance from the cervix causes the fetus to rip apart in the womb; the doctor pulls the fetus 

out, piece by piece, using the forceps until the entire fetus is removed. Id. The variation on the 

D&E that the Act regulates requires doctors to remove the fetus intact. Id. at 137. During an 

intact D&E doctors will crush the skull of the fetus to force it out of the cervix and to ensure that 

the fetus is dead before it is removed. Id. at 140.  

  This Court has recognized the government’s legitimate interests in preserving life—both 

the life of the mother and the life of the potential child. Id.; Casey, 505 U.S. at 846. However, the 

State’s interests in life are only strong enough once the fetus has met the point of viability. 

Casey, 505 U.S. at 846. In Gonzales, the Act’s ban on abortion was upheld because it banned 

only abortions involving partial delivery of a living fetus and furthered the government’s 

objectives to preserve life. 550 U.S. at 140. This Court determined that such abortions are similar 

to the killing of a newborn infant based on certain developmental milestones and delivery 

landmarks for the fetus. Id. Before viability, the state’s interests in life are not strong enough; 

however, after the fetus has reached the point of viability, as the fetuses in Gonzales did, the state 
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does have a legitimate interest in protecting the life of the mother and the possible child. Id. at 

132.  

 Current legislation and legal precedent come from “Heartbeat Bill” cases, the most 

important being Isaacson v. Horne. Isaacson v. Horne, 716 F.3d 1213 (9th Cir. 2013). In the 

case of Isaacson, Arizona passed a statute banning any medically unnecessary abortions at and 

after twenty weeks gestation. Id. at 1217. The Bill also held that before performing any 

medically unnecessary abortion the doctor must “make a determination of the probable 

gestational age of the unborn child.” Id. at 1217-28. Essentially, the Bill required doctors to 

determine the point of gestation for the fetus and, if that point has reached twenty weeks, alert 

the mother to the impossibility of attaining an abortion, creating an undue burden on the mother 

while also depriving her of the “ultimate choice.” Id. at 1227.  

Both parties in Isaacson agreed that no fetus was viable at twenty weeks gestational age. 

Id. at 1225. The Arizona ban on abortion from twenty weeks prohibited pre-viability abortions. 

Id. at 1217-18. Viability, although not a fixed point, is still the apex at which the State’s 

legitimate interests overwhelm the woman’s right to choose. Casey, 505 U.S. at 870, Isaacson, 

7716 F.3d at 1224. The court used its ruling in Isaacson to emphasize the variability of 

viability—viability is a flexible point. Isaacson, 716 F.3d at 1224. This Court has expressly 

rejected attempts to “stretch the point of viability” earlier in pregnancy, or to pin it to a precise 

gestational date. Id. at 1227. Thus, neither the legislature nor the courts may create a fixed point 

at which viability occurs. Id.; Colautti v. Franklin, 439 U.S. 379, 388-89 (1979); see also 

McCormack v. Hiedeman, 694 F.3d 1004, 1014 n.5 (9th Cir. 2012). Any bill that attempts to 

attach viability to a fixed point is unconstitutional under the clear line drawn in Isaacson. 716 

F.3d at 1227; see also Casey, 505 U.S. at 870; Jane L. v. Bangerter, 102 F.3d 1112, 1118 (10th 
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Cir. 1996); Gonzales, 550 U.S. at 132; Sistersong Women of Color Reprod. Justice Collective v. 

Kemp, 410 F.Supp. 3d 1327, 1344 (N. D. Ga. 2019). 

C. Application of the Current Framework to the Present Case  

 In the present case, Greene wishes to overturn a long line of invariant Supreme Court 

precedents. Both parties agree that no fetus is viable at fifteen weeks. (R-5). Because HB 411 

deprives women of making the ultimate choice to terminate their pregnancies prior to viability, 

the Act is unconstitutional. Isaacson, 716 F.3d at 1217. As in Isaacson, the current state of the 

law compels the Supreme Court to follow stare decisis and rule in favor of a permanent 

injunction upon the Gestational Age Act. Id. The controlling factor here, as in Isaacson, is 

viability—the parties do not dispute the impossibility of viability at fifteen weeks. Id.; (R-5).  

Where it has a rational basis to act, and it does not impose an undue burden, the State 

may use its regulatory power to bar certain procedures and substitute others, all in furtherance of 

its legitimate interests. Gonzales, 550 U.S. at 132. In the present case, however, the State of 

Greene does not have the rational basis to act here because no fetus is viable at fifteen weeks or 

before. A prohibition on the exercise of a woman’s right to make the ultimate decision regarding 

terminating her pre-viability pregnancy is per se unconstitutional. Isaacson, 716 F.3d at 1217. If 

a law prohibits women from making the ultimate decision to terminate their pregnancy at a point 

before viability, the law constitutes a ban, not a regulation. Edwards v. Beck, 786 F.3d 1113 (8th 

Cir. 2015); MKB Mgmt. Corp. v. Stenehjem, 795 F.3d 768 (8th Cir. 2015); Reprod. Health 

Services of Planned Parenthood of the St. Louis Region v. Parson, Nos. 19-2882, 19-3134, (8th 

Cir. 2021). A ban on abortion is always unconstitutional. Parson, 19-2882 *11.  

Even with its medical exception, the Gestational Age Act is a ban on abortion. Medical 

exceptions to abortion laws are not transformative if a woman’s right to choose is still precluded. 
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Id. As in Isaacson, the medical exception, which provides an exception for medical emergencies 

or severe fetal abnormalities, does not make an otherwise impermissible prohibition 

constitutional. Id. The medical exceptions do not make what is a prohibition into a regulation 

simply because a regulation involves limitations as to the mode and manner of an abortion and 

not a preclusion to the choice to terminate a pregnancy altogether. Id. HB 411 is a prohibition on 

pre-viability abortions, which, under Edwards, makes the Bill a ban on abortion. 786 F.3d at 

1113. The exceptions here do not create a choice for women. The Bill remains a prohibition 

rather than a regulation of abortion. HB 411 remains unconstitutional with or without the 

medical exceptions and is a ban on abortion.  

Here, the State of Greene wishes to overturn a long line of invariant Supreme Court 

precedent. While this Court may overturn any precedent it wishes, revising the current 

framework for abortion law in the United States would result in confusion and undue harm to 

women throughout the United States. Overruling long-standing precedent here raises questions 

about how this Court can maintain stability in the law if not by adhering to precedent. See 

Brandon J. Murrill, Cong. Research Serv., RL7-5700, The Supreme Court’s Overruling of 

Constitutional Precedent (2018) (stating that this Court’s treatment of precedent implicates 

longstanding questions about how this Court can maintain stability in the law by adhering to 

precedent under the doctrine of stare decisis while correcting decisions that rest on faulty 

reasoning, unworkable standards, abandoned legal doctrines, or outdated factual assumptions). 

This Court may correct decisions that rest on faulty reasoning, unworkable standards, abandoned 

legal doctrines, or outdated factual assumptions but none of those issues play a role in the present 

case. Id. The case at hand is factually similar to many Supreme Court cases before it, most not 

even a decade old. See Isaacson 716 F.3d at 1213, Jackson Women's Health Org. v. Currier, 349 
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F. Supp. 3d 536 (S.D. Miss. 2018). Recent, factually similar cases establish the workability of 

the viability doctrine and undue burden test. Murrill. These cases also show consistency in the 

ruling of this Court. Id. There has been no change in what society understands to be the point of 

viability. Lastly, absent extraordinary circumstances or special justification, this Court must 

follow its own line of decision making in horizontal stare decisis. Id. As the facts of this case are 

substantially similar to that of the 2018 case Jackson Women’s Health, there is no extraordinary 

circumstance or specifical justification which would permit a departure from previous precedent. 

349 F. Supp. 3d at 536; Murrill. If the law is to reflect an ordered and democratic society, this 

Court should not find for the State of Greene in this case.  

Viability is the key word echoing throughout abortion legislation. Roe established that the 

State cannot regulate a woman’s constitutionally protected choice to have an abortion pre-

viability. 410 U.S. at 163-65. Casey reiterated that point, adding that the State also cannot place 

an “undue burden” on the woman to obtain an abortion. 505 U.S. at 870. Gonzales reaffirmed a 

woman’s right to pre-viability abortion. 550 U.S. at 140. Viability is what abortion law revolves 

around. Overruling the viability framework established in Roe and the point of viability holding 

in Casey would not only cause harm and unfair results post-enactment but would also force the 

Court into rewriting the law as it stands. In the end, “there is no line other than viability which is 

more workable.” Casey, 505 U.S. at 870.  

This Court should rule in favor of Greene Women’s Health Clinic and against the State of 

Greene and its enforcement of the Gestational Age Act. Such a ruling would align with decades 

of invariable precedent and protect the woman’s ultimate right to choose, supported by the 

Fourteenth Amendment. Ruling any other way would disturb the clear line viability has drawn in 
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abortion law, causing chaos, unfair results, and harm to women’s rights. House Bill 411 must be 

permanently enjoined. 

II. House Bill 222 is Unconstitutional Because it Violates the Due Process Clause of the 

Fourteenth Amendment by Imposing an Undue Burden On a Woman’s Decision to 

Have an Abortion. 

House Bill 222, the State of Greene’s statute dictating the manner in which abortion 

providers and other health care providers must dispose of aborted fetuses, is unconstitutional 

because it violates the Due Process Clause of the Fourteenth Amendment. “Unnecessary health 

regulations that have the purpose or effect of presenting a substantial obstacle to a woman 

seeking an abortion impose an undue burden on the right and must be stricken.” Casey, 505 U.S. 

at 878. The fetal disposition statute does not have a rational relationship to the State of Greene’s 

purported legitimate interest of the humane and dignified disposal of human remains. The statute 

also places a substantial obstacle in the path of a woman’s choice to seek an abortion by 

imposing a burden on the woman’s access to an abortion and by creating an impermissible 

psychological burden. While a state may, through regulations, express “profound respect for the 

life of the unborn,” the regulations cannot present a substantial obstacle to the woman’s exercise 

of the right to choose. Gonzales, 550 U.S. at 146 (citing Casey, 505 U.S. at 879). The Supreme 

Court has “acknowledged that a State has a ‘legitimate interest in the proper disposal of fetal 

remains,’” but the undue burden claim at issue in the present case is a question of first 

impression. See Box v. Planned Parenthood of Ind. and Ky., Inc., 139 S. Ct. 1780, 1782 (2019) 

(quoting Akron v. Akron Center for Reproductive Health, Inc., 462 U.S. 416, 452 (1983)). 

The fetal disposition statute affects the right to seek an abortion which is encompassed in 

the First Amendment right to privacy. Roe, 410 U.S. at 154 (concluding that the right of personal 
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privacy includes the abortion decision). A challenge to the constitutionality of a statute must be 

reviewed de novo. Entm’t Prods., Inc. v. Shelby County, 721 F.3d 729, 733 (6th Cir. 2013). The 

district court entered a permanent injunction declaring the fetal position statute provision 

unconstitutional. Thus, this Court must review the district court’s decision to grant a permanent 

injunction for an abuse of discretion. Estate of Brennan ex rel. Britton v. Church of Scientology 

Flag Serv. Org., Inc., 645 F.3d 1267, 1272 (11th Cir. 2011). The district court also granted 

summary judgment in favor of Respondents enjoining enforcement of the fetal remains statute. 

The grant or denial of a summary judgment must be reviewed de novo by this Court. B&G 

Enters., Ltd. v. United States, 220 F.3d 1318, 1322 (11th Cir. 2000). 

A. The fetal disposition statute is not rationally related to the State of Greene’s 

purported legitimate interest of humane and dignified disposal of human 

remains. 

There is no identifiable rational relationship between the State of Greene’s interest in “the 

humane and dignified disposal of human remains” and House Bill 222 as written. (R-12). 

Legislation that results in “arbitrary deprivations of liberty by the government” shall be 

invalidated by a court under rational-basis review. Hayden ex rel A.H. v. Greensburg Cmty. Sch. 

Corp., 743 F.3d 569, 576 (7th Cir. 2014). The State’s attempt to further its purported interest is 

inconsistent with established law because the statute attempts to treat fetuses the same as 

humans. Further, the State’s intention for creating the statute is not fully acknowledged through 

enforcement because the provision does not dictate the behavior of all actors accordingly. The 

fetal disposition statute is an unnecessary safety regulation which offends due process and there 

is no conceivably valid reason to accept the law as enforceable. 

1. The statute incorrectly identifies a fetus as a human.  
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The State of Greene has asserted that it “validly exercised its police power by making a 

moral and scientific judgment that a fetus is a human being who should be given a dignified and 

respectful burial and cremation.” (R-12). The State further maintains that science confirms that a 

fetus is a human being from the time of conception. (R-12). In support of its argument, the State 

drew attention to statutes which concern fetal homicide and wrongful death to highlight instances 

of non-viable fetuses being recognized as human beings. (R-13). However, this Court has already 

concluded that “the word ‘person,’ as used in the Fourteenth Amendment, does not include the 

unborn.” Roe, 410 U.S. at 158. The definition of ‘person’ is not disputed in the law and the law 

does not recognize that an aborted fetus is a person. Id. at 161 (discussing the various areas in 

which the law has been reluctant to endorse any theory that life begins before live birth). Since 

fetuses are not recognized as humans in the law and the statute specifically concerns fetuses, the 

State of Greene’s purported legitimate interest is misplaced and does not have a rational 

relationship to the statute. 

In Box, this Court addressed the issue of whether two Indiana state laws were rationally 

related to the State’s interest in proper disposal of fetal remains. 139 S. Ct. at 1782. Recalling the 

facts of the case, the State of Indiana enforced two provisions which altered the manner in which 

abortion providers may dispose of fetal remains. Id. at 1781. One provision excluded fetal 

remains from the definition of infectious and pathological waste, which prevented incineration of 

fetal remains to be done along with surgical byproducts. Id. The other provision authorized 

simultaneous cremation of fetal remains. Id. Simultaneous cremation was not a method of 

disposal authorized by Indiana for human remains. Id. After reviewing the law under rational 

basis, this Court upheld the Indiana laws because the State had a legitimate interest in the proper 
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disposal of fetal remains and the laws were rationally related to the State’s interest in such proper 

fetal remains disposal, even if the laws were not perfectly tailored to that end. Id. at 1782. 

The State of Greene and Indiana statutes mirror each other with the definition 

exclusions—both exclude fetal remains from the definition of infectious and pathological waste. 

Id. However, there is a clear distinction between the two statutes in how each treats a fetus 

during disposition. Id. In contrast to Box, the statute in the present case clarified that “[a]borted 

or miscarried fetuses may not be cremated by simultaneous cremation.” (R-6). By enforcing this 

provision, the State of Greene attempts to humanize a fetus but that is inconsistent with the law’s 

treatment of the word ‘fetus.’ See Roe, 410 U.S. at 158.  

The State of Greene’s purported legitimate interest is in “the humane and dignified 

disposal of human remains.” The fetal disposition statute dictates the manner in which fetuses 

should be disposed. Fetuses are not recognized as humans in the law so the interest that Greene 

asserts has no connection to the statute. There is no identifiable rational relationship between the 

fetal disposition statute and the State of Greene’s purported legitimate interest.  

 

2. The statute leaves room for women to dispose of fetal remains in any 

manner they wish.  

The legislative history of House Bill 222 indicates that the statute was intended to 

promote the legitimate interest in “medical ethics” and “regulating the medical profession by 

ensuring that abortion providers dispose of fetal remains in a method demonstrating respect for 

the life of the unborn.” (R-5). However, under the statute, a woman is given full liberty to 

dispose of fetal remains without restriction. This freedom contradicts the underlying goal of the 

statute because the woman is not required to adhere to any practices that support “the humane 
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and dignified disposal of human remains.” This statute is also inconsistent with other areas of 

Greene law, specifically those concerning the disposal of human remains, because no other 

provision allows for people to dispose of remains in whatever manner they wish. (R-12) In fact, 

the State of Greene exhaustively lays out the requirements for disposal of human remains.       

(R-12). The State of Greene’s fetal disposition statute is not rationally related to the State’s 

interest because the law preserves a woman’s right to dispose of fetal remains however she 

wishes, and no provisions are in place to ensure the woman’s method of disposal be done in 

accordance with the statute. 

B. The fetal disposition statute places a substantial obstacle in the path of a 

woman’s choice to seek an abortion and constitutes an undue burden on 

abortion access. 

The fetal disposition statute imposes onerous, unjustified, and medically unnecessary 

burdens on women seeking abortion care in the State of Greene in violation of the Due Process 

Clause of the Fourteenth Amendment. The burdens imposed are byproducts of the substantial 

obstacle created by House Bill 222. The Supreme Court has long held that a woman’s decision to 

terminate her pregnancy is constitutionally protected by the Due Process Clause of the 

Fourteenth Amendment. Casey, 505 U.S. at 846; see Roe, 410 U.S. at 154 (ruling that the 

constitutional right to privacy protects a woman’s right to choose to have an abortion). 

Moreover, the constitutional protection of a woman’s decision to terminate her pregnancy 

prevents a state from prohibiting her right. See Gonzales, 550 U.S. at 146.  

To determine whether a regulation prohibits a woman from making the ultimate decision 

to terminate her pregnancy, a court must consider whether the requirement imposes “a 

substantial obstacle in the path of women seeking an abortion.” Whole Woman’s Health v. 
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Hellerstedt, 136 S. Ct. 2292, 2300 (2016) (quoting Casey, 505 U.S. at 878). To identify whether 

a substantial obstacle exists, a court should contemplate the burdens a law imposes on abortion 

access together with the benefits those laws confer. Id. at 2316 (quoting Casey, 505 U.S. at 887-

98). If the benefits conferred are not sufficient to justify the burden upon abortion access, a 

substantial obstacle is present and interferes with a woman seeking a pre-viability abortion. Id. at 

2300. The presence of a substantial obstacle constitutes an undue burden on abortion access and 

renders the law unconstitutional. Id. States may have legitimate interests in protecting the health 

of a woman and the life of the fetus that may become a child, but those interests may not 

interfere with a mother’s rights. See Casey, 505 U.S. at 846. 

In Casey, this Court considered whether the State of Pennsylvania’s interests were strong 

enough to support a prohibition of abortion or the imposition of substantial obstacle to a 

woman’s effective right to elect the procedure. Id. at 846. Five provisions of the Pennsylvania 

Abortion Control Act of 1982, as amended in 1988 and 1989, were at issue. Id. The two relevant 

provisions required a woman seeking an abortion to (1) notify her spouse; and, if she does not 

notify him, (2) provide a reason for her failure to provide notice to her husband. Id. at 887. To 

determine whether the State regulations had the purpose or effect of placing substantial obstacles 

in the path of a woman seeking an abortion before viability, this Court adopted the undue burden 

test. Id. at 879. The analysis led this Court to the conclusion that “[a] State may not give to a man 

the kind of dominion over his wife that parents exercise over their children.” Id. at 898. The two 

provisions were found unconstitutional because they imposed an undue burden on a woman’s 

access to abortion. Id. at 898, 901. 

Fifteen years later, this Court addressed the question of whether Congress may ban a 

specific type of partial-birth abortion provided its restrictions are narrow and clear and the ban 
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does not constitute an undue burden on a woman’s right to an abortion. Gonzales, 550 U.S. at 

134. The Partial-Birth Abortion Ban Act (PBABA) at issue prohibited “intact dilation and 

evacuation,” a particular manner of ending fetal life in the second trimester whereby a surgeon 

killed the fetus by dilating the mother’s cervix, piercing the fetus’s skull with scissors, and using 

suction to extract the fetus from the uterus. Id. at 135. Congress asserted that the Act was 

founded on a profound respect for human life and a desire to ensure women make an informed 

decision in aborting a fetus. Id. at 159. This Court ruled that a state is permitted to impose 

regulations which do no more than create a structural mechanism by which the state may express 

profound respect for the life of the unborn so long as the regulations are not a substantial 

obstacle to the woman’s exercise of the right. Id. at 160. 

In Hellerstedt, this Court sought to answer whether a law with the purpose or effect of 

placing a substantial obstacle in the path of a woman seeking an abortion is unconstitutional 

because it imposes an undue burden on a woman’s right to have an abortion. 136 S. Ct. at 2300. 

The State of Texas passed two laws governing abortions—one which dictated an admitting-

privileges requirement for doctors performing an abortion and another setting minimum 

standards for ambulatory surgical centers. Id. This Court determined that the burdens of the laws 

outweighed the benefits and identified the challenged laws as unconstitutional because each 

acted as an unnecessary safety regulation with the purpose of creating a substantial obstacle to 

seeking abortion. Id. 

As in Gonzales, the statute in the present case significantly burdens a woman’s access to 

obtaining an abortion due to the added difficulty of disposal and expense for healthcare facilities. 

550 U.S. at 160. Additionally, the statute creates an impermissible psychological burden on 

women seeking an abortion whose belief about the status of embryonic and fetal tissue and the 
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meaning of abortion or miscarriage diverge from the viewpoint that the State endorses. As in 

Hellerstedt, the burdens of the statute at issue outweigh the benefits and is an unnecessary safety 

regulation with the purpose of creating a substantial obstacle to seeking abortion. 

This Court has ruled that a state may enact regulations to further the health or safety of a 

woman seeking an abortion but may not impose unnecessary health regulations that present a 

substantial obstacle to a woman seeking an abortion. Casey, 505 U.S. at 846. In addition to 

affirming that rule, the Gonzales Court restated that a regulation expressing profound respect for 

the life of the unborn is permitted as long as it does not “prohibit any woman from making the 

ultimate decision to terminate her pregnancy.” 550 U.S. at 146 (quoting Casey, 505 U.S. at 879). 

States may have legitimate interests in protecting the health of a woman and the life of the fetus 

that may become a child, but those interests should not interfere with a mother’s rights. See 

Casey, 505 U.S. at 846. 

The State of Greene’s provision concerning the fetal disposition of aborted fetuses 

presents a substantial obstacle to a woman seeking an abortion and imposes an undue burden on 

that right. The purported interests of the State interfere with a woman’s rights to terminate a 

pregnancy and the statue cannot be enforced as written. 

CONCLUSION 

 

For the foregoing reasons this Court should rule in favor of the Respondents, Dr. 

Sternberger and the Greene Women’s Health Clinic, and permanently enjoin House Bills 411 

and 222.  

 


