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 i 

QUESTIONS PRESENTED 

I. States possess a legitimate interest in protecting the life, liberty, and happiness of its citizens, 

including protecting the lives of the unborn. Floyd Lawson and the State of Greene have 

enacted a state statute allowing the elected legislative body to fulfill its promise to citizens: 

the abortion prohibition is consistent with the state’s traditional interests and values. Is a 

prohibition on elective abortions prior to viability unconstitutional?  

II. States possess a legitimate interest in the proper disposition of fetal remains out of respect 

for potential life. Floyd Lawson and the State of Greene have enacted a state statute requiring 

that disposal of embryonic and fetal remains, when performed by healthcare facilities, 

complies with the regulations set forth for other human remains rather than medical waste. 

Does this avoid imposing an undue burden on a woman’s decision to obtain an abortion? 
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OPINIONS BELOW 

The opinion of the United States District Court for the Northern District of Greene, though 

unpublished, is reported as Sternberger v. Lawson, 2020 WL 56789 (N.D. Greene 2020). 

The opinion of the United States Court of Appeals for the Fourteenth Circuit is reported as 

Lawson v. Sternberger, No. 20-1017, 2021 WL ----- (14th Cir. Jan. 15, 2021). 

 

RELEVANT PROVISIONS 

 The relevant constitutional provisions and statutes are set forth in the Appendix. 
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 STATEMENT OF THE CASE 

The State of Greene (“the state” or “Greene”), including Floyd Lawson as the Attorney 

General, has consistently seen about 25,000 abortions and another 1,000 stillbirths annually – the 

majority of which have occurred within the first ten weeks of pregnancy. R. at 3. The state has a 

singular licensed abortion facility, Greene Women’s Health Clinic, LLC, where Dr. Elon 

Sternberger is employed (collectively, “the clinic”). Id. at 4. In 2018, the state’s gubernatorial 

elections included a race between an incumbent liberal administration and an opposing 

conservative. Id. at 3. The citizens of Greene elected to have the incumbent administration 

removed from office, paving the way for leaders with a pro-life stance. Id. The conservative party 

candidates ultimately won the Governor’s race and a majority of the available legislative seats, 

consequently seizing a majority in both the state Senate and House. Id. The elected representatives 

began their work to carry out their promise to protect the life, liberty, and happiness of every born 

and unborn citizen of Greene. Id. 

A. House Bill 411 (“HB 411”) 

In fulfilling its promise to constituents, on January 1, 2020, Greene’s General Assembly 

enacted HB 411, better known as the “Gestational Age Act” (“the Act”), and the Governor signed 

it into law. R. at 3. Under the Act, an abortion cannot be performed, in most cases, until a physician 

determines and documents a fetus’ gestational age. Id. Next, the Act states that “a person shall not 

perform, induce, or attempt to perform or induce an abortion of an unborn human being if the 

probable gestational age of the unborn human being has been determined to be greater than 15 

weeks.” Id. It provides exceptions for a medical emergency, severe fetal abnormality, pregnancy 

resulting from rape or incest, or when a licensed Greene physician determines that an abortion is 

necessary to protect the health or life of the mother. Id. Upon the enactment of HB 411, the clinic 



 

 3 

commenced an action challenging the Act on behalf of both themselves and those whom they 

serve. Id. at 4.  

The District Court for the Northern District of Greene initially held a hearing and issued a 

temporary restraining order against the Act. R. at 4. It later ruled to limit discovery in the case to 

the issue of viability, and at the conclusion of discovery, the clinic moved for summary judgment. 

Id. The District Court subsequently granted summary judgment for the clinic, finding that there 

was no medical evidence to show that a fetus at 15 weeks is viable. Id. at 5. Since it held that 

viability is the earliest point in which the state has a constitutionally adequate interest in protecting 

potential life, the court determined the record was clear that the state lacked the capacity to restrict 

non-therapeutic abortions prior to viability, and it permanently enjoined the Act in all applications. 

Id. The state appealed the District Court’s ruling on HB 411 and grant of summary judgment for 

the clinic. Id. at 6.  The Court of Appeals affirmed the findings of the lower court, holding that the 

Act was unconstitutional because it precluded women from being able to decide to terminate their 

pregnancy pre-viability and ran afoul of Gonzales, Casey, and Roe. Id. at 10.  

B. House Bill 222 (“HB 222”) 

Further, to promote medical ethics and the regulation of the medical profession in 

demonstrating a respect for potential life, Greene adopted House Bill 222 (“HB 222”), or the fetal 

disposition statute (“the statute”), which prescribed the manner for disposition of embryonic and 

fetal tissue by health care providers for patients with a terminated pregnancy. R. at 5. The statute 

allowed for the woman to retain “the right to determine the final disposition of an aborted fetus,” 

such that the woman could choose either to dispose of the fetal remains herself or have the 

healthcare or abortion facility dispose of the fetus. Id. Where the facility is selected to handle the 

final disposition of remains, the woman is free from any further involvement with the disposal. Id. 
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Prior to the adoption of HB 222, it had been permissible for facilities to dispose of embryonic and 

fetal remains through incineration with other surgical byproducts and medical waste. Id. at 6. Not 

only did HB 222 distinctively clarify the ability for a woman to choose to withdraw herself from 

the process of disposal after the termination of her pregnancy, it also provided that abortion clinics 

and healthcare facilities disposing of the remains would be subject to the requirements of the burial 

transmit permits for the final disposition of an aborted fetus, ensuring that the remains would be 

either interred, or cremated not by simultaneous cremation. Id. Moreover, it re-defined infectious 

and pathological waste to exclude an aborted or miscarried fetus. Id. 

The clinic’s lawsuit also challenged this statute, and declaratory and injunctive relief was 

sought at the district court level. R. at 6. The District Court issued a preliminary injunction to bar 

Greene from implementing and enforcing HB 222. Id. Both the state and the clinic subsequently 

moved for summary judgment. Id. While the District Court denied the state’s motion, it granted 

that of the clinic and entered a permanent injunction, holding that the fetal disposition provisions 

were violative of the Due Process Clause and thus unconstitutional. Id. The state appealed the 

District Court’s ruling on HB 222, including the denial of their summary judgment and grant of 

summary judgment for the clinic. Id. The Court of Appeals affirmed the findings of the lower 

court, finding that the regulation of disposition of fetal remains violated substantive due process 

because it imposed a substantial obstacle and undue burden on abortion access for women in the 

state. Id. at 13.  

The judgment of the Court of Appeals was entered on January 15, 2021. R. at 1. The state 

appealed on the above grounds, filing a petition for writ of certiorari thereafter. Id. at 21. This 

Court has jurisdiction pursuant to 28 U.S.C. § 1254(1), as it granted the petitioner’s writ of 

certiorari. 
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 SUMMARY OF THE ARGUMENT 

Neither the text, structure, nor history of the Constitution guarantee a right to a pre-viability 

abortion. The issue here is that the State of Greene does have an interest in protecting the life, 

liberty, happiness, and health of its citizens.  The State of Green sought to exercise that right when 

it enacted the Gestational Age Act. The Gestational Age Act allows the state to exercise this right 

by (1) providing that in most cases an abortion cannot be performed until a physician first 

determines and documents a fetus’s probable age. Then, in the case of medical emergencies fetal 

abnormalities, to protect the life and health of the mother, or if the pregnancy resulted from rape 

or incest, a person cannot perform, induce, or attempt to perform or induce an abortion of an unborn 

human if the human is determined to be greater than fifteen (15) weeks. Because there is no 

constitutional right to a pre-viability abortion, a prohibition at fifteen weeks cannot automatically 

be considered unconstitutional.  

Second, the Supreme Court of the United States has relied on Court precedent in the form 

of stare decisis to uphold seminal cases like Roe v. Wade and Planned Parenthood of Se. Pa. v. 

Casey. Stare decisis is the one jurisprudential value preventing the Fourteenth Circuit from 

overruling Roe and Casey even though the central holding of Roe and Casey have become 

unworkable – and will continue to become increasingly unworkable. The Supreme Court has 

already developed a standard in Janus v. AFSCME to determine whether a decision can be 

overturned, despite stare decisis. Both Roe and Casey exceed the standard outlined above.  

Third, changes in the Justice’s and society’s understanding of the facts guiding a prior 

decision may undermine the authoritativeness of a precedent. Currently, state and federal abortion 

legislation as well as Supreme Court precedent try to keep pace with an ever changing and fact 

intensive landscape. The Constitution is not designed to predicate the scope of a right based on 
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ever-changing medical advancements. We ask the Court today, to cease its hopeless pursuit to 

keep pace with the medical landscape on which abortion rights rest, to recognize that the Janus 

standard suggesting overturning Casey has been long satisfied, and to acknowledge that the 

Constitution does not guarantee the right to abortion.  

Fourth, the fetal disposition provisions at issue before the Court fail to invoke a 

fundamental right and should be subjected to rational basis rather than the undue burden standard. 

Doing so would allow Greene to assert its interest in “the humane and dignified disposal of human 

remains.” Not only has this Court previously ruled in Box that this is a legitimate state interest, but 

it also ruled that similar provisions satisfy rational basis in furthering this interest. As such, this 

Court has in essence already considered this issue in light of rational basis, and it should 

accordingly rule in alignment. However, Box did not include an argument or issue of an undue 

burden, which causes this Court to examine the statute at issue with additional scrutiny, should the 

Court decide that it must look beyond rational basis despite the fact that no fundamental right has 

been invoked to require it to do so. 

Finally, an examination of the benefits and burdens that arise in relation to the fetal 

disposition provisions and a weighing of the two will indicate that this statute does not impose an 

undue burden on women in deciding to have an abortion. The psychological burden found is really 

just a speculative stretch that fails to properly constitute a burden because it paradoxically 

transforms into a benefit in the long-run. As for the economic burden asserted, this is not a burden 

on the woman deciding to have an abortion, but rather one on the abortion provider after the 

abortion has already occurred. The timing of the burdens in this case, as well as the fact that the 

law grants women the ability to opt into or out of control of the disposition of the fetal remains, 

ensures there is no substantial obstacle or undue burden imposed, thus rendering it constitutional. 
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ARGUMENT 

 Questions of law are reviewed by the courts of appeals under the non-deferential de novo 

standard. Pierce v. Underwood, 487 U.S. 552, 558 (1988). This is distinguishable from the 

deferential clearly erroneous standard that is employed for questions of fact. Teva Farms v. Sandoz, 

574 U.S. 318, 324 (2015). However, the Supreme Court has recognized that appellate courts hold 

the ultimate power to conduct an independent review of constitutional claims. Miller v. California, 

413 U.S. 15, 25 (1973). Such independent review will include a careful consideration of the legal 

analysis performed by the district court but does not involve an unreflective reliance on the lower 

court. Salve Regina College v. Russell, 499 U.S. 225, 232-33 (1991). This falls in alignment with 

the independent examination of the record performed by appellate courts when reviewing a case 

de novo to ensure the district court has properly applied the governing constitutional law. Bose 

Corp. v. Consumers Union, 466 U.S. 485, 492 (1984). Considering that this case concerns the 

constitutionality of a state limitation on elective abortions starting at 15 weeks, and provisions 

requiring healthcare facilities to regulate the disposition of embryonic and fetal remains, the 

applicable standard of review for this Court is de novo. 

I. A pre-viability prohibition on elective abortions is not grounded in the Constitution’s 

text, structure, history, or tradition, and thus a prohibition, like and including HB 411, 

should be rendered constitutional where it satisfies rational basis review.  

The district court erred in striking down Greene’s Gestational Age Act. The district court 

reasoned its holding on rationalizing that viability marks the earliest point at which the State’s 

interest in fetal life is constitutional adequately to justify a legislative ban on non-therapeutic 

abortions. States possess a legitimate interest in protecting the life, liberty, and happiness of its 

citizens. Greene has fulfilled its promise to its citizens by passing legislation consistent with its 

traditional values platform. Nothing in the Constitution’s text, structure, or history guarantees a 
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right to an abortion. Scientific and medical developments demonstrate that the Supreme Court’s 

ruling cannot keep pace with medical developments, and that state and federal legislatures are in 

the best position to navigate the shifting landscape. States have an interest in protecting the life 

and health of its citizens is becoming increasing fact specific and it requires this Court to make a 

case by case determination as to the constitutionality of challenged laws, such as HB 411.   

A. There is no right to an abortion based in the Constitution, and thus a 

prohibition on elective abortions prior to viability cannot be automatically 

considered unconstitutional. 

The Due Process Clause guarantees that “[n]o state shall make or enforce any law which 

shall abridge the privileges or immunities of citizens of the United States; nor shall any state 

deprive any person of life, liberty, or property, without due process of law.” U.S. CONST. amend. 

XIV, § 1. Nowhere within this clause, nor in the text or history of the Constitution is there a right 

to an abortion. It is true that “[a] state has legitimate interests from the outset of pregnancy in 

protecting the health of the woman and the life of the fetus that may become a child,” and an 

important objective embodied in laws is a state’s ability to protect its citizens. Planned Parenthood 

of Se. Pa. v. Casey, 505 U.S. 833, 846 (1992) (emphasis added); see also Roe v. Wade, 410 U.S. 

113, 114 (1973). However, this Court acknowledges that “[t]he extent to which the legislatures of 

the States might act to outweigh the interests of women in choosing to terminate her pregnancy 

was subject to debate both in Roe itself and in decisions following it.” Casey, 505 U.S. at 853. 

This Court has further recognized the unworkability of Roe by its decision to grant 

certiorari to Casey because legislators and states still questioned the liberty elucidated in Roe 

nineteen years later. Casey, 505 U.S. at 844 (acknowledging “the United States, as it has done in 

five other cases in the last decade, again asks us to overrule Roe.”).  This recognition is also 

observed in the Court’s decision to overrule all but Roe’s essential holding. Id. at 834. The 
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Supreme Court defines an unworkable rule as one that “poses a direct obstacle to the realization 

of important objectives embodied in other laws.” Patterson v. McLean Credit Union, 491 U.S. 

164, 173 (1989). The unworkability of Casey is evidence in its inconsistency with other related 

decisions. Whenever a court strictly applies stare decisis in wrongly decided cases, it only leads 

that court and every lower court bound by its precedent further down an illegitimate and 

unconstitutional path. 

1. Stare decisis fails when an essential holding becomes unworkable, and this 

Court has the power and responsibility to overrule Casey and similar cases to 

the extent necessary to promote justice. 

The Supreme Court has called stare decisis “a principle of policy and not a mechanical 

formula of adherence to the latest decision.” Citizens United v. FEC, 558 U.S. 310, 363 (2010) 

(quoting Helvering v. Hallock, 309 U.S. 106, 119 (1940)). Its strict adherence in abortion matters 

leads to damaging results, as it fails to consider developing social and political attitudes that make 

prior decisions outdated or ineffective, and it leaves the power to overturn ineffective or 

unconstitutional laws in the hands of Congress alone. William S. Consovoy, The Rehnquist Court 

and the End of Const. Stare Decisis: Case, Dickerson, and the Consequences of Pragmatic 

Adjudication, 2002 UTAH L. REV. 53, 54 (2002). Justices have continually acknowledged, despite 

persistent critiques, that even though the Justices in Roe erred in interpreting the Constitution, the 

strength of those decisions will be enforced based on stare decisis.  

Justice Powell explained that while arguments are still made, this Court “erred in 

interpreting the Constitution. Nonetheless, the doctrine of stare decisis, while perhaps never 

entirely persuasive on a constitutional question, is a doctrine that demands respect in a society 

governed by the rule of law. We respect it today and reaffirm Roe.” Akron v. Akron Ctr. for Repro. 

Health, Inc., 462 U.S. 416, 419-20 (1980). Justice Powell’s use of “nonetheless” suggests that the 
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Justice writing for the majority believes that Roe is unconstitutional but believes Roe must be 

respected despite those arguments. However, prominent legal scholars have argued that stare 

decisis is not as well-respected by the Supreme Court as many assume. This is exemplified “by 

the general unwillingness of dissenting Justices to abandon their dissents in subsequent cases.” 

Frederick Schuaer, Stare Decisis—Rhetoric and Reality in the Supreme Court, 2018 SUP. CT. REV. 

121, 132 (2018). If Justices considered stare decisis a serious constraint, then Justices not on a 

prevailing side of an issue would “abandon their dissenting posture in deference to what had 

become the law over their objections.” Id.  

 A clear example is Justice Thomas’ commitment to authoring dissenting opinions in 

abortion related matters. He has explained that the majority “exemplifies the Court’s troubling 

tendency ‘to bend the rules when any effort to limit abortion, or even to speak in opposition to 

abortion is at issue.’” Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2296, 2321 (2016) 

(Thomas, J., dissenting) (quoting Stenberg v. Carhart, 530 U.S. 914, 954 (2000)). Not only does 

Justice Thomas fail to conceal his reservations in favor of deference, but he explicitly asserts that 

the Court has been partisan and political on abortion issues, rather than simply misinterpreting the 

Constitution. To solidify this point, even when Justice Thomas ultimately agreed with a majority 

opinion’s ruling, he still issued a concurrence questioning the constitutionality of existing abortion 

caselaw. Gonzales v. Carhart, 550 U.S. 124, 168-69 (2007) (Thomas, J., concurring) (explaining 

“I write separately to reiterate my view that the Court’s abortion jurisprudence, including Casey 

and Roe, has no basis in the Constitution.”). This rigid adherence to stare decisis in defiance of 

scientific developments or more sound reasoning is neither pragmatic nor responsible, and it is 

inconsistent with the framework the Supreme Court of the United States developed. See generally 

Janus v. AFSCME, 138 S. Ct. 2448 (2018). 
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2. The framework for overruling precedent that the Supreme Court developed 

in Janus and Casey’s unworkability indicates that it should be overruled. 

 While Justices will still author an opinion despite stare decisis, the decision to explicitly 

abandon a legal holding in spite of stare decisis is a rarer occurrence. Generally, the decision to 

overrule despite stare decisis must be based on strong grounds. See Janus, 138 S. Ct. at 2448. This 

provides the framework by which Justices may be willing to overturn precedent. Id. Four of the 

factors the Court has decided it will consider are: (1) the workability of the rule it established, (2) 

its consistency with other related decisions, (3) developments since the decisions were handed 

down, (4) and reliance on the decision. Id. at 2458. Under these factors, the precedents established 

under Casey should be overruled. A precedent may become inconsistent with related decisions is 

when its legal foundation including its reasoning, principles, or rules, has been subsequently 

eroded by later decisions. United States v. Gaudin, 515 U.S. 506, 521 (1995) (explaining that stare 

decisis cannot possibly be controlling when . . . the decision in question has been proven manifestly 

erroneous, and its underpinnings eroded, by later decisions of this Court”).  

This Court must remember that Casey is itself an erosion of the legal foundation in Roe. 

Even though Casey is said to reaffirm Roe, the Court only reaffirmed the “essential holding” of 

Roe and switched the trimester framework for the undue burden test. Casey, 505 U.S. at 994. The 

switch from the trimester framework to the undue burden tests indicates that Casey cannot be said 

to be consistent with Roe. Rather Casey itself is one decision in a line of inconsistent decision on 

abortion caselaw. There are three key examples demonstrating Casey has had its reasoning, 

principles, or rules eroded by later decision. First, the Court abandoned the benefits-and-burdens 

balancing test developed in Casey. In Mazurek v. Armstrong, the court upheld a Montana law that 

authorizing only physicians to perform abortions even though the law did not have support in the 

legislative findings and the challengers argued that “all the health evidence contradict[ed] the 
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claim” of “any health basis for the law.” 520 U.S. 968, 973 (1997) (per curiam). Rather, the Court 

explained that “the Constitution gives the States broad latitude to decide that particular functions 

may be performed only by licensed professionals, even if an objective assessment might suggest 

that those same tasks could be performed by others.” Id. (quoting Casey, 505 U.S. at 885) 

(emphasis removed). Mazurek is inconsistent with Casey because it ignores the benefits-and-

burdens balancing test in lieu of constitutional “broad latitude”. Mazurek, 520 U.S. at 973. 

Second, prior to Hellerstedt, this Court had “given state and federal legislatures wide 

discretion to pass legislation in areas where there is medical and scientific uncertainty.” Gonzales, 

550 U.S. at 163. The Court emphasized that this “traditional rule” of deference is “consistent with 

Casey.” Id. However, this Court has refused to allow disputed medical science to be resolved by 

the legislature. Hellerstedt, 136 at 2325. This was because prior cases “placed considerable weight 

upon the evidence and argument presented in judicial proceedings.” Id. at 2310. This Court’s 

unwillingness to allow state and federal legislatures to resolve issues of medical uncertainty in lieu 

of evidence and argument presented in judicial proceedings is a clear deviation from legal principle 

expounded in Casey. With respect to deference to state and federal legislatures, Casey has been 

not only eroded, but eviscerated.  

 Lastly, the Court has altered the burden on the State since Casey. In Casey, and later in 

Gonzales, this Court held that if a state has a rational basis to act and the act does not impose an 

undue burden, then the State is permitted to act under its regulatory power to impose restrictions 

in furtherance of its legitimate interests. Casey, 505 U.S. at 878; Gonzales, 550 U.S. at 158. 

Instead, in Hellerstedt, the Court focused on whether the state legislature provided meaningful 

legislative findings. Moreover, the Court examines and evaluates for itself the validity of the 

information presented in the record. The Court focuses more on documented justifications for a 
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State’s legislative decisions as opposed to honoring the State’s regulatory power to impose 

restrictions in furtherance of its legitimate interests. The Court notes that the legislation at 

contention in Hellerstedt “does not set forth any legislative findings.” Hellerstedt, 136 S. Ct. at 

2310. At the federal level, the Court has asserted that “[u]ncritical deference to Congress’ factual 

findings . . . is inappropriate.” Id. This emphasis on evaluating the factual record and resolving 

inconsistencies for itself then the State’s burden shifts. Justice Thomas reached the same 

conclusion, explaining that “[t]he State’s burden has been ratcheted to a level that has not been 

applied for a quarter century.” Id. at 2326 (Thomas, J. dissenting). State and federal legislators can 

no longer rely on Casey to determine what their burden will be in enacted legislation to further its 

constitutionally legitimate interest in regulating the health of its citizens.  

The three major shifts listed above demonstrate that the discussion of dicta in Casey is not 

as strong as the majority would have state and federal legislators believe. Justice Rehnquist 

authored a concurrence in which Justice White, Justice Scalia, and Justice Thomas joined. Casey, 

505 U.S. at 944. For Justice Rehnquist, the majority’s discussion of stare decisis is entirely dicta. 

Id. Justice Rehnquist explains:   

Roe decided that a woman had a fundamental right to an abortion. The joint opinion rejects 

that view. Roe decided that abortion regulations were subject to “strict scrutiny” and could 

be justified only in the light of “compelling state interests.” The joint opinion rejects that 

view. Roe analyzed abortion regulation under a rigid trimester framework, a framework 

which has guided this Court’s decision-making for 19 years. The joint opinion rejects that 

framework. 

 

Casey, 505 U.S. at 954 (citations omitted). Justices Rehnquist, White, Scalia, and Thomas, have 

all found Casey inconsistent with related decisions. Consequently, we ask this Court to 

acknowledge that Casey is inconsistent with Roe and later decisions. The right to an abortion pre-

viability is not guaranteed by the history or text of the Constitution. The Fourteenth Circuit relies 

on a static understanding of Casey that does not align with the reality of subsequent Supreme Court 
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rulings. We urge the Supreme Court to uphold Greene’s pre-viability abortion ban after fifteen 

weeks.  

B. When considering a state’s interests in relation to a statute regulating 

abortion, it becomes clear that viability is not the only consideration as to 

whether such a law is constitutional. 

The Constitution is not designed so that one’s eligibility to certain rights turns on 

therapeutic techniques available to address an as yet unrealized medical contingency and imprecise 

medical judgements. See Randy Beck, Gonzales, Casey, and the Viability Rule, 10 NW. U. L. REV. 

249, 268-69 (2009). The race and gender of a fetus significantly influences the likelihood of a 

fetus’ survival outside of the womb. See Steven B. Morse et al., Racial and Gender Differences in 

the Viability of Extremely Low Birth Weight Infants: A Population-Based Study, 117 PEDIATRICS 

106, 110 (2006). It has been demonstrated that female and African American fetuses have a higher 

ability and likelihood of surviving premature delivery than male and Caucasian fetuses, accounting 

for equal birth weight and gestational age. Id. This shows that female and African American fetuses 

actually reach the point of viability prior to other fetuses, and there is not as distinctive of a point 

in time as originally posed by this Court. Id. Because this Court has marked viability as the point 

in which a state’s interests are able to supersede that of the woman’s interest under Roe and Casey, 

the reserved freedom of liberty and hence “right” to an abortion actually scientifically would last 

longer for Caucasian women than for their similarly situated African American counterparts. Id.  

Even if the distinction could be drawn, medical advances continue to blur lines of viability. 

Medical science has always made viability a blurred line to distinguish when a controlling right 

exists for a woman or for a state. We urge the court today to accommodate state and federal 

legislatures who are in a better position to gather relevant medical data and developments and 

make decision in the public forum in the manner best suited for citizens. Changes in the Justice’s 
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and society’s understanding of the facts guiding a prior decision may undermine the 

authoritativeness of a precedent; this can lead the court to overrule that decision. Casey, 505 U.S. 

at 855 (discussing the inquiry regarding whether “facts have so changed, or come to be seen 

differently, as to have robbed the old rule of significant application or justification.”). Medical 

advances continue to bring the viability rule under increasing scrutiny. The rule cannot survive in 

the face of medical advances. Even at the time of Casey in 1992, the Court acknowledged that 

maternal healthcare advances have allowed for later and safer abortions and that “post-Roe 

neonatal care developments have advanced viability to a point somewhat earlier.” Id. at 835. 

Almost twenty years after Roe, Casey traded the trimester framework for the more accommodating 

“undue burden” standard.  

The viability rule served as point of contention in Gonzales. There, the narrowly divided 

court rejected a facial challenge to the federal Partial-Birth Abortion Act of 2003. Gonzales, 550 

U.S. at 168-69. The court upheld the federal ban on the intact dilation and evacuation procedure 

without regard to the state of fetal development. Id. Justice Kennedy explained that “[t]he Act does 

apply both pre-viability and post-viability because, by common understanding and scientific 

terminology, a fetus is a living organism while within the womb, whether or not it is viable outside 

the womb.” Id. 147.  Even at the time of the opinion, in her dissenting opinion, Justice Ginsburg 

twice accused the majority of “blur[ring] the line, firmly drawn in Casey, between pre-viability 

and post-viability abortions.” Id. at 1649-50 (Ginsburg, J., dissenting).  

Gonzales highlights an issue that has remained unsettle even forty-years after Roe: the 

rationale for why a state may protect the life of a fetus after it reaches viability, but not before. 

Viability can be ambiguous. For example, sense determining viability involves predictions based 

on multiple factors, doctors operating in good faith may can arrive at different conclusions. Beck, 
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supra at 268-69 (citing Colautti v. Franklin, 439 U.S. 379, 396 (1979)). These differences can also 

reflect divergent levels of risk -aversion or conflicting treatment philosophies. Id. This means that 

under current Supreme Court precedent, “the constitutional status of a particular fetus may depend 

on the optimism of the doctor performing the evaluation.”  Beck, supra at 268-69. 

1. The Court should honor the political question doctrine and allow states and 

federal legislatures to resolve abortion regulation without judicial input. 

Prior court precedent has never halted an individual state’s attempts to regulate pre-viable 

elective abortions, and the separation of powers implores this Court to rely on the political question 

doctrine and refuse to take a position. The political question doctrine presents an instance where 

“the Court refuses to apply legal principles which are relevant to the disposition of the case . . . the 

Court does not hold that the legal rules do not apply, it holds that competence to apply them should 

rest with the political departments.” Wayne McCormack, The Political Question Doctrine—

Jurisprudentially, 70 U. DET MERCY REV. 793, 797 (1993) (citing Fritz W. Scharpf, Judicial 

Review and the Political Question: A Functional Analysis, 75 YALE L.J. 517, 559-60 (1966)). The 

Supreme Court of the United States has never applied the political question doctrine as a true 

justiciability doctrine. Gwynne Skinner, Misunderstood, Misconstrued, and Now Clearly Dead: 

The “Political Question Doctrine” as a Justiciability Doctrine, 29 J.L. & POL. 427, 427-28 (2014). 

Given that nearly all cases involve a political question, “[i]t is more accurate to say that 

when the Court has discussed a ‘political question,’ it has referred to decisions appropriately made 

by another branch, i.e., within that branch’s authority.” Id. Political question doctrine is a rule of 

judicial restraint that consists of three core elements. Zachary B. Shemtob, The Political Question 

Doctrines: Zivotofsky v. Clinton and Getting Beyond the Textual-Prudential Paradigm, 104 GEO. 

L.J. 1001, 1004 (2016). First, the political question doctrine provides a preliminary barrier to 

review. Id.; see also, Margit Cohn, Form, Formula and Constitutional Ethos: The Political 
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Question/Justiciability Doctrine in Three Common Law Systems, 59 AM. J. COMP. L. 675, 677 

(2011). Second, if applicable, political question doctrine prevents a court from moving forward.  

This means that if “an issue is found a nonjusticiable political question, the applicants’ argument— 

no matter how valid— is rendered irrelevant.” Shemtob, supra at 1004. Lastly, the political 

question doctrine is generally considered “a rule of judicial restraint rather than procedure.” Id.   

There is documented evidence that political question doctrine is ceasing to exist in practice, 

and the subsequent abortion cases from multiple states speak to the necessity of courts to adhere 

to the doctrine more completely. “[M]any Americans have come to accept a strong judiciary ready 

to wade into the most momentous issues of the day and assert judicial supremacy over,” 

recognizing the disappearance of political question doctrine. Shemtob, supra at 1025 (citing Mark 

Tushnet, Law and Prudence in the Law of Justiciability: The Transformation and Disappearance 

of the Political Question Doctrine, 80 N.C. L. REV. 1203 (2002)). Indeed, “[f]rom abortion to 

healthcare to gay marriage, the Justices have become our final arbiters on some of the nation’s 

fiercest and most protracted social and economic debates.” Shemtob, supra at 1025 –26. Their 

participation in these events is encouraged by “divided government, fierce political polarization, 

and the sense that courts are referees when the legislature and executive prove unable to act.” Id.  

However, neither the Supreme Court of the United States nor the highest state courts have 

served as final arbiters for abortion. Instead, Roe “fanned into life an issue that has inflamed our 

national politics, and has obscured with its smoke the selection of Justices to [the Supreme Court 

of the United States] ever since.” Casey, 505 U.S. 833, 994 (1992) (Scalia. J., dissenting). Since 

the ruling of Roe in 1973, this Court has ruled on at least twenty abortion related cases. The sheer 

number of cases adjudicated in the proceeding ten years confirms that abortion has never been a 

settled issue. See, e.g., Doe v. Bolton, 410 U.S. 179 (1973); Bigelow v. Virginia, 421 U.S. 809 
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(1975); Bellotti v. Baird, 443 U.S. 622 (1979); Harris v. McRae, 448 U.S. 297 (1980); Akron, 462 

U.S. at 416 (1983); Bolger v. Youngs Drug Products Corporation, 463 U.S. 60 (1980).  

Many cases that have arrived before this Court involve political legislative questions. See, 

e.g., Webster v. Reproductive Health Services, 492 U.S. 490 (1989). There, this Court answered 

whether Missouri could prohibit the use of public employees and facilities to perform or assist in 

therapeutic abortions. This question alone involved states regulating medical efficiencies within 

its respective healthcare scheme as well as matters of public policy such as allocation of precious 

state resources like funding, personnel, and space. This Court overrode all the considerations 

elected officials calculated and privileges its view of abortion policy.  

When the Court overrides these considerations in lieu of its own considerations, it rules on 

not legal, but political and policy, judgments. Similarly, the Court has reserved for itself the right 

to define when life begins and develop a framework that prevents any other policy inconsistent 

with that interpretation. A State may not adopt one theory of when life begins to justify its 

regulation of abortions. Akron, 462 U.S. at 444. We urge the court to hold today that the 

competence to determine when life begins, for the purpose of regulating abortion, belongs with a 

legislative body.  Justice Scalia suggest the Supreme Court “get out of this area where we have no 

right to be, and where we do neither ourselves nor the country any good by remaining.” Casey, 

505 U.S. at 1002. 

2. State and federal legislatures express fundamental disagreement with the 

Supreme Court’s precedence in the context of abortion. 

This Court relies more on political momentum than it does legally binding precedent as it 

relates to abortion. See generally Whole Woman’s Health v. Jackson, No. 21A24, 2021 WL 

3910722 at *1 (U.S., Sept. 1, 2021). Therefore, neither the lower courts nor lower courts can be 

said to rely on Casey. In May 2021, the Texas Legislature enacted S.B. 8 under which a physician 
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“may not knowingly perform or induce an abortion on a pregnant woman if the physical detected 

a fetal heartbeat for the unborn child . . . or failed to perform a test to detect a fetal heartbeat.” TEX. 

HEALTH & SAFETY CODE § 171.204. The prohibition on abortions with a fetal heartbeat renders 

abortions illegal at approximately six weeks after a woman’s last menstrual period. Jackson, 2021 

WL 3910722 at *3 (Sotomayor, J., dissenting). The legal uniqueness of S.B. 8 lives in its 

enforcement mechanism. It is “a breathtaking act of defiance—of the Constitution, of this Court’s 

precedents, and of the rights of women seeking abortions throughout Texas.” Id. at *4 (Sotomayor, 

J., dissenting). Before S.B. 8 took effect, providers and abortion advocates filed an action for 

declaratory and injunctive relief. Jackson, 2021 WL 3910722 at *1. The filings challenged the 

constitutionally of Texas’ abortion restrictions. Id. The United States District Court for the Western 

District of Texas denied the defendant’s motion to dismiss, and the defendants appealed. Id. The 

Fifth Circuit stayed the district court proceedings. Id. Plaintiffs filed an application for injunctive 

relief or to vacate the stay. Id. This Court denied the application for injunctive relief.  

Even though on its face, the law raises serious constitutional question as it relates to 

Supreme Court precedent, the Court denied the application because it “present[ed] complex and 

novel antecedent procedural questions.” Id. However, the dissenting Justices did not find the 

questions presented so incredibly novel as worthy of denying the application. In Justice Breyer’s 

dissenting opinion, with whom Justice Sotomayor and Justice Kagan join, he explains that the 

Court has: “permitted those whom a law threatens with constitutional harm to bring pre-

enforcement challenges to the law where the harm is less serious and the threat of enforcement 

less certain than the harm (and the threat here).” Id. at *2 (Breyer, J., dissenting). S.B. 8 allows 

anyone other than “an officer or employee of a state or local government entity” in Texas to bring 

a civil action against a person who performs or induces an abortion or who “knowingly engages 
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in conduct that aids or abets the performance or inducement of an abortion.” TEX. HEALTH & 

SAFETY CODE § 171.208(a)(1)-(2). If the claimant prevails in an action, they can receive statutory 

damages in an amount of no less than $10,000 “for each abortion that the defendant performed or 

induced in violation of the subchapter.” TEX. HEALTH & SAFETY CODE § 171.208(b). The statute 

is a clear demonstration of several points made in this brief. First, state legislatures have never 

fully endorsed the regulatory scheme this Court developed in Roe and Casey. Second, abortion as 

a legal or constitutional matter has never been resolved or deferentially settled on stare decisis 

grounds. Lastly, abortion is a sensitive, political, and religious issue that state and federal 

legislatures should be allowed to resolve in conjunction with medical and theological experts. 

C. It is possible for statutes, including the Act in this case, imposing an abortion 

ban pre-viability to pass rational basis review and be rendered constitutional. 

Rational basis review, and not the undue burden test, should govern the inquiry in whether 

Greene’s prohibition on abortion after fifteen weeks in unconstitutional. “[T]he undue burden 

standard is the appropriate means of reconciling the State’s interest with the woman’s 

constitutionality liberty.” Casey, 505 U.S. at 876. An undue burden is when a statute “has the 

purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion or a 

nonviable fetus.” Id. at 877. Casey held that the undue burden test governs both laws that “prohibit 

women from making the ultimate decision to terminate her pregnancy before viability” as well as 

“regulations to further the health or safety of a woman seeking an abortion.” Id. at 878-79. 

However, in the same opinion the Court recognizes that “a law which serves a valid purpose, one 

not designed to strike at the right itself, but has the incidental effect of making it more difficult or 

more expensive to procure an abortion cannot be enough to invalidate it.” Id. at 874.  

The undue burden test developed in Casey failed to legitimize the State’s valid interest in 

maternal health. This is because court using this test censure health regulations that it believes 
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have the unnecessary purpose of “presenting a substantial obstacle to a woman seeking an 

abortion.” Casey, 505 U.S. at 878. The test does not direct courts to respect the state’s legitimate 

interest in maternal health and safety. As a consequence, courts reconsider factually intensive 

judgments made by researchers by elected lawmakers. As the undue burden test relates to health 

and safety measures, it simply fails to honor the state’s interest that Casey, Roe, and Doe identified 

as legitimate. It has further received substantial and sustained criticism by members of the Court 

as well as respected commentators. This persistent criticism suggests that Casey’s undue burden 

test should not be the standard for medical regulations affecting abortion providers because it 

cannot “contribute to the stable and orderly development of law.” Citizens United, 558 U.S. at 380 

(Roberts, C.J., concurring). See, e.g., Casey, 505 U.S. at 945 (Rehnquist, C.J., concurring in part 

and dissenting in part); Stenberg, 530 U.S. at 955 (2000) (Scalia, J., dissenting); id. at 982 

(Thomas, J., dissenting); Michael W. McConnell, Ways to Think About Unenumerated Rights, 

2013 U. Ill L. Rev. 1985, 1987 (2013) (criticizing the undue burden standard). 

1. The state has asserted legitimate rights and interests in protecting the health, 

safety, and happiness of their citizens, both born and unborn. 

The State of Greene has a legitimate right to promote humane medical procedures. 

Greene’s current elected body ran on a platform of traditional values. Their platform included their 

strong pro-life views that seek to protect the life, liberty, and happiness of every citizen of Greene, 

whether born or unborn. The Gestational Age Act’s prohibition on abortions after fifteen weeks 

acknowledges that the abortions after fifteen weeks are simply more dangerous to the mother and 

more barbaric for the life inside the womb. The Gestational Age Act is a law which serves a valid 

purpose, is not designed to strike at the right itself, yet has the incidental effect of making it more 

difficult to acquire an abortion after fifteen weeks. Unfortunately, Casey’s undue burden test pays 

minimal attention to a state’s legitimate interest in promoting life and protecting the life and health 
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of the mother. Greene’s legislatures found that “most abortions performed after 15 weeks’ 

gestation are dilation and evacuation procedures and that ‘the intentional commitment of such 

acts…is a barbaric practice, dangerous for the material patient, and demeaning to the medical 

profession.’” Lawson v. Sternberger, No. 20-1017, 2021 WL ----- at *4 (14th Cir. Jan. 15, 2021). 

In Webster, a provision in a 1986 Missouri abortion law allowed for increased regulations 

that required a doctor to determine viability before performing an abortion. 492 U.S. 490 (1989). 

The statute also prohibited funds, employees, counseling, and other public resources for abortion 

that were not necessary to save the life of the mother. Id. at 501. There, this Court held that the 

State’s decision to use public funds and staff to encourage childbirth over abortion “places no 

governmental obstacle in the path of a woman who chooses to terminate her pregnancy.” Id. at 509 

(quoting Harris, 448 U.S. at 298 (1980); cf. Maher v. Roe, 432 U.S. 464, 497 (1977).  

2. Banning abortions prior to viability can be proven rationally related to the 

states’ legitimate interest of protecting potential life. 

As Justice O’Connor opined, “potential life is not less potential in the first weeks of 

pregnancy than it is at viability or afterward. At any stage in pregnancy, there is the potential for 

human life.” Akron, 462 U.S. at 460 (O’Connor, J., dissenting). Even though Justice O’Connor 

still adopted the viability demarcation, her comments have sparked the belief that “some Justices 

have begun forcefully challenging ‘the idea that the state’s interest in protecting potential life 

somehow hinged upon the fetus’s viability.’” Jed Rubenfeld, On the Legal Status of Proposition 

that ‘Life Begins at Conception’, 43 STAN. L. REV. 599, 600 (1991). In Webster, this Court held 

that the Eighth Circuit misapplied its dictum in Akron because “Roe implies no limitation on the 

authority of a State to make a value judgment favoring childbirth over abortion.” 492 U.S. at 491. 

There, the Missouri statute’s preamble stated “[t]he life of each human being begins at 

conception,” and that unborn children “have protectable interests in life, health, and well-being.” 
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Id. at 504 (quoting MO. REV. STAT. §§ 1.205.1(1)-(2) (1986)). What Greene did in this case is no 

different. Greene has explicitly made a moral claim that life begins at conception. Greene has 

prohibited the use of funds, employees, counseling, and other public resources for abortion unless 

it is necessary to save the life of the mother. We urge the Supreme Court to recognize that Greene’s 

Fifteen week ban is rationally related to the State’s legitimate interest.  

II. HB 222’s regulation of the disposition of embryonic and fetal remains by healthcare 

facilities does not violate substantive due process or impose an undue burden on a 

woman’s decision to obtain an abortion. 

The district court erred in finding that the fetal disposition provisions of HB 222 were 

unconstitutional under the Due Process Clause. To establish whether a statute violates due process 

in this regard, the court may perform a rational basis review of whether the law is rationally related 

to a legitimate state interest, or subject the law to a heightened inquiry of whether it poses an undue 

burden on a woman’s decision to obtain an abortion. States have an important and justifiable 

interest in protecting potential life. Roe, 410 U.S. at 162 (1973). States have also already been 

recognized to have a well-founded interest in the proper disposal of fetal remains. Box v. Planned 

Parenthood of Ind. & Ky., Inc., 139 S.Ct. 1780, 1782 (2019) (citing Akron, 462 U.S. at 452 (1983)). 

Regulations are not necessarily unconditionally unwarranted since states possess such substantial 

interests in potential life. Casey, 505 U.S. at 876 (1992). The disposal of fetal remains in a “humane 

and sanitary manner” is thus not inherently unconstitutional. See Stewart Jay, Ideologue to 

Pragmatist?: Sandra Day O’Connor’s View on Abortion Rights, 39 ARIZ. ST. L.J. 777, 784 (2007). 

The elicited concept that states should not interfere with a woman’s decision to have an 

abortion does not mean that it is never permissible for a state to enact regulations touching on the 

right to an abortion within the first few weeks of pregnancy. Akron, 462 U.S. at 430. The undue 

burden standard was introduced to ensure that regulations prior to viability were “calculated to 
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inform the women’s free choice, not hinder it.” Casey, 505 U.S. at 877. This was intended to certify 

that though states could enact ordinances informing a woman’s choice to an abortion, they could 

not prohibit women from making such ultimate decisions. Id. at 878-79. A regulation poses an 

undue burden if it “has the purpose or effect of place a substantial obstacle in the path of a woman 

seeking an abortion of a nonviable fetus.” Id. at 877. If the law imposes an undue burden on the 

woman’s decision to terminate her pregnancy prior to fetal viability, it has been considered 

unconstitutional even when designed to further states’ interests in potential life. Id. Yet, the means 

of disposition at issue in these provisions are not implicated in a woman’s decision to abort.  

“Certain regulations that have no significant impact on the woman’s exercise of her right 

may be permissible where justified by important state health objectives.” Akron, 462 U.S. at 430. 

The lower courts in this case wrongfully equated disposition of fetal remains after an abortion with 

the initial decision to obtain an abortion. Roe dealt with the constitutional power and ability of 

states to interfere with a woman’s decision or ability to have an abortion, but it did not address 

fetal legal rights. Nicolas P. Terry, ‘Alas! Poor Yorick,’ I Knew Him Ex Utero: The Regulation of 

Embryo and Fetal Experimentation and Disposal in England and the United States, 39 VAND. L. 

REV. 419, 424 (1986). This led to Court to weigh in on “the clash of interests between the power 

of the state to prohibit abortion and the right of a woman to have an abortion” without addressing 

the interests of the fetus. Id. Disposition of embryonic and fetal remains is disjoint from the 

decision to terminate a pregnancy, leaving this Court with little question that there is no undue 

burden posed; the decision to have an abortion is not reliant or altered based off of such disposition 

provisions. See Box, 139 S.Ct. at 1782.  

Since the decision or manner of disposition of fetal remains does not implicate a 

fundamental right, it is instead subject only to rational basis review, in which all that is required is 
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for the state law to be “rationally related to legitimate government interests.” Washington v. 

Glucksberg, 521 U.S. 702, 728 (1997). It would be a mistake for this Court to find that the fetal 

disposition provisions violate substantive due process and are unconstitutional because they do not 

invoke to prohibit a woman’s decision to obtain an abortion. It would further be an error to find 

that the law poses an undue burden on such a decision because the decision is already made, and 

the disposition provisions come into play to regulate the aftermath of the act. For this reason, the 

Court should reverse the Fourteenth Circuit’s decision affirming the district court’s grant of the 

clinic’s motion for summary judgment and permanent injunction. 

A. There is no undue burden applicable here because no fundamental issue has been 

invoked, and the fetal remains provisions should subsequently be subjected to a 

rational basis review. 

 Where a law does not implicate a fundamental right, it is subject only to rational basis 

review for an assessment of its constitutionality. This requires that the state have a legitimate 

interest, and the law is rationally related to that interest. Glucksberg, 521 U.S. at 728. “The burden 

is on the one attacking the legislative arrangement to negat[e] every conceivable basis which might 

support it.” Armour v. Indianapolis, 566 U.S. 673, 685 (2012). As discussed above, abortion is not 

and never has been a constitutionally guaranteed fundamental right, but this Court has defined it 

as a fundamental right in prior rulings. E.g. Roe, 410 U.S. at 154-56. Even if we were to abide by 

such rulings, there is undoubtedly no fundamental right to regulation of disposition. See Box, 139 

S.Ct. at 1781 (stating that rational basis review was employed as both parties in the case accepted 

that the law at issue regulating disposal of fetal remains by abortion providers did not implicate a 

fundamental right); Planned Parenthood of Ind. & Kent., Inc. v. Comm’r, Ind. State Dep’t of 

Health, 888 F.3d 300, 304 (7th Cir. 2018) (explaining the lower court had based unconstitutionality 

of the fetal disposition provisions at issue on a failure to satisfy the rational basis test, accepting 
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that the provisions did not implicate a fundamental right); see also Brotherton v. Cleveland, 923 

F.2d 477, 479 (6th Cir. 1991) (holding that not even the removal of corneas from dead human 

bodies [certainly far beyond fetal remains] implicated a fundamental right and the law need only 

be subjected to a rational basis review). 

A statute does not impose an undue burden on a woman’s decision to have an abortion 

where there is no fundamental right implicated, and the law does not even impact her until after 

the abortion has taken place. The respondent incorrectly and immaterially insists that HB 222’s 

mandate on healthcare facilities to dispose of embryonic and fetal remains in a particular manner 

– while remaining wholly independent and contingent on the woman’s decision to forego control 

of the disposition – poses an unjustified and medically unnecessary burden, while ignoring that 

there is no fundamental right implicated in the first place. The Fourteenth Circuit stated that even 

if it were to accept that the provisions were subject only to rational basis review, it would hold that 

the clinic, against all odds, was able to prove that a statute rationally related to legitimate 

government interests failed in fact to bare such a rational relation. This Court should reverse the 

Circuit Court’s determination that provisions regulating disposal of fetal remains were not 

rationally related to Greene’s legitimate state interest of the humane and dignified disposal of 

human remains and that the provisions were automatically subject to a more heightened standard 

of scrutiny upon a lackluster assumption that a fundamental right was implicated. 

1. Recognition of dignity and respect for potential life, as well as the proper 

disposal of fetal remains, are legitimate state interests. 

 This Court has already answered whether or not the state has asserted a legitimate interest 

in this case. Though when a state’s interest in protecting potential life can overcome a woman’s 

privacy right has consistently come up as an issue in the abortion context, the interest in protecting 

potential life itself has been consistently upheld. See, e.g., Casey, 505 U.S. at 870. States are 
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permitted to use both their regulatory authority and voice to recognize this respect for potential 

life. Gonzales, 550 U.S. at 157. Further amongst Greene’s interests lies the interest in “the humane 

and dignified disposal of human remains.” The Seventh Circuit previously addressed a disposition 

law in which Indiana posited its interest as “the humane and dignified disposal of human remains,” 

the same interest propounded by Greene word for word and held that the interest was not 

legitimate. PPINK, 888 F.3d at 309. This was reversed by this Court and held to be a legitimate 

interest. Box, 139 S.Ct. at 1782 (holding that “[t]he Seventh Circuit clearly erred in failing to 

recognize that interest as a permissible basis for Indiana’s disposition law”). The contention here 

lies in whether the fetal disposition provisions are rationally related to the legitimate government 

interest in proper disposal of fetal remains – which they undoubtedly are. 

2. The provisions regulating the disposition of fetal remains are rationally related 

to the state’s legitimate interests. 

 Legislation carries a presumption of rationality. Peterson v. Lindner, 765 F.2d 698, 705 

(7th Cir. 1985). The respondents wrongfully contend that HB 222 is not rationally related to 

furthering the humane and dignified disposal of human remains. One reason alleged for this is that 

the law affords women the choice to elect to dispose of the aborted fetus herself; if she chooses to 

do so, the law does not regulate the means by which she do so. However, many lawmakers believe 

that doctors should give women decisional authority regarding disposition of fetal remains after an 

abortion. Gregory Gelfand & Toby R. Levin, Fetal Tissue Research: Legal Regulation of Human 

Fetal Tissue Transplantation, 50 WASH. & LEE L. REV. 647, 669 (1993). The Uniform Anatomical 

Gift Act (“the UAGA”) recognizes the right for this reserved authority. Id. at 680. Though the 

UAGA does not address disposition of remains itself, it does regulate medical experimentation of 

the aborted fetus and accompanying fetal tissue research. Id. at 676. To the extent of whether or 

not the fetal remains should be subject to research, many hospitals and states have adopted protocol 
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reserving the legal right to make this determination with the woman who underwent the abortion. 

Id. In some states, healthcare workers already defer decisional authority for disposition of fetal 

remains to the aborting woman to remain in compliance with the UAGA and state laws. Id. at 672.  

 Not only is there strong reasoning as to why Greene included a provision reserving ultimate 

decisional authority for the woman prior to issuing a mandate on means of disposition for 

healthcare facilities, but there is nothing within creating a distinction that removes the possibility 

for rationality. All that is necessary is that the line that the state draws to be a rational one, and the 

state need not go so far as to have drawn “the perfect line.” Armour, 566 U.S. at 685. Although the 

law does not enforce the disposition protocol on the woman if she chooses to handle the disposition 

herself, the line drawn to afford women with this choice is nonetheless rational. It also does not 

detract from still furthering Greene’s interest in “the humane and dignified disposal of human 

remains.” Greene adopted the fetal disposition provisions after examining facilities disposal of 

aborted fetuses along with other surgical byproducts. Moreover, the fetal remains had been 

cremated simultaneously causing mass incineration by these facilities.  

The Fourteenth Circuit concluded that the reservation of decisional authority for women 

makes this statute underinclusive because it permits such women to take fetal remains home from 

the abortion clinic. However, a major issue that Greene attempted to address through these 

provisions was ensuring that the practice of mass incineration, essentially equating fetal remains 

with surgical byproducts and medical waste, was terminated. The statute is not underinclusive 

because the problem of mass incineration does not lie at the hands of women who want to 

independently dispose of the fetal remains; it is an issue directly tied to healthcare providers with 

multiple aborted fetuses in which disposition must be arranged. Where the woman chooses to 

handle the disposition, there is not the same situation in which the fetal remains are in bulk and 
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alongside byproducts and waste. Although the woman technically has the liberty to dispose of the 

fetal remains in any way she chooses under this statute, the statute does not prevent the state from 

furthering its interest. It only limits regulation in cases in which numerous legislators and legal 

scholars believe the UAGA already demands. The line that has been drawn here may not be straight 

down the middle, but it is certainly rational in furthering Greene’s asserted interests. 

The circuit court also appears to have relied upon such details in differentiating this case 

from Box, which already provides a ruling as to whether the law is rationally related to the 

legitimate state interests. In Box, Indiana had a provision of law regarding fetal disposition by 

abortion providers in which the statutory definition of infectious and pathological waste was 

changed to exclude fetal remains and prevent the combined incineration of fetal remains with 

surgical byproducts, and the law granted that a woman would maintain her decisional authority 

regarding final disposition of the aborted fetus. 139 S.Ct. at 1781. The circuit court there held that 

Indiana’s disposition law was invalid and failed rational basis review because ‘“it [could not] 

identify a rational relationship’ between that interest and ‘the law as written’ because the law 

preserves a woman’s right to dispose of fetal remains however she wishes.” Id. at 1782 (citing 

PPINK, 888 F.3d at 309). This Court reversed that determination. Box, 139 S.Ct. at 1782. This is 

undoubtedly comparable to this case, and there is no need for this Court to revisit its per curiam 

decision in Box as it was correctly decided.  

With a presumption of rationality, there is nothing that requires this Court to look further 

beyond legislative deference when unwarranted. The asserted state interest by both Indiana in Box 

and Greene here is “the humane and dignified disposal of human remains.” Both statutes included 

a provision exempting women from following the regulations and granting them ultimate authority 

over the fetal disposition (in alignment with the UAGA). Further, they both addressed terminology 
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to remove fetal remains from concurrent incineration with pathological waste. This Court held that 

there was a rational basis for the provisions in question, and the aspect that it reserved expressing 

its opinion was on the merits of an undue burden challenge. What the leaves is an establishment 

that fetal disposition provisions altering the definitions to remove fetal remains from inclusion 

under infectious and pathological waste, as well as the reservation of control to a woman in 

deciding whether she would prefer to handle the disposition instead of the healthcare facility, 

satisfies rational basis review in a case in which the state is attempting to further humane and 

dignified disposition as here. While the Court has not yet before had to address the undue burden 

contention, and need not because no fundamental right has been implicated in this case, the state 

even so would still prevail. 

B. Even if this statute were subjected to more heightened scrutiny under the 

undue burden test, it would still pass muster. 

 The undue burden test as it stands is based on a problematic flexible nature that allows for 

political and ideological views to impact determinations of constitutionality. Niraj Thakker, Undue 

Burden with a Bite: Shielding Reproductive Rights from the Jaws of Politics, 28 U. FLA. J.L. & 

PUB. POL’Y 431, 433 (2017). The ambiguity and lack of guidance that circuit courts have displayed 

begs this Court for clarification as to the meaning behind a finding of an undue burden: 

A finding of an undue burden is a shorthand for the conclusion that a state 

regulation has the purpose or effect of placing a substantial obstacle in the path of 

a woman seeking an abortion of a nonviable fetus. A statute with this purpose is 

invalid because the means chosen by the State to further the interest in potential life 

must be calculated to inform the woman's free choice, not hinder it. And a statute 

which, while furthering the interest in potential life or some other valid state 

interest, has the effect of placing a substantial obstacle in the path of a woman's 

choice cannot be considered a permissible means of serving its legitimate ends.  

 

Casey, 505 U.S. at 877. Generally, the undue burden test consists of three prongs: a deferential or 

partially deferential rational basis, a purpose, and an effect. Thakker, supra at 449. As discussed 
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in the previous section, the prong of rational basis in this case has been met at its outset. However, 

the rational basis inquiry under the undue burden analysis will lie at a balancing of the purpose 

and effect, or benefit and burdens, of the law at hand. This case presents this Court with an 

opportunity to offer clarification as to each of these three prongs and the meaning underlying a 

substantial obstacle, as well as to showcase how and why fetal disposition provisions like those 

presented in HB 222 do not pose an undue burden. The Fourteenth Circuit wrongfully held that 

the challenged law places a substantial obstacle within the path of a woman seeking to obtain an 

abortion. Such a determination “requires that the courts consider the burdens [that] a law imposes 

on abortion access together with the benefits [that] those laws confer.” Casey, 505 U.S. at 887-88.  

“The first step in reviewing the constitutionality of abortion regulations is to determine 

whether the law advances an important state interest,” including the interest in promoting potential 

life as recognized under Roe. Robert M. Godzeno, The Role of Ultrasound Imaging in Informed 

Consent Legislation Post-Gonzales v. Carhart, 27 QUINNIPIAC L. REV. 285, 306 (2009). The 

respondent’s argument is grounded in the notion that a law that regulates disposition of fetal 

remains for healthcare providers after an abortion will place an undue burden on a woman prior 

to an abortion. This fails not only on the grounds that there is no undue burden where there is no 

impact whatsoever on a woman, rather solely on the abortion provider, but also on the idea that 

the means of disposition will impact the woman’s decision. The Fourteenth Circuit held that the 

fetal disposition provisions imposed an undue burden because there is a possibility there may be a 

logistical difficulty or higher cost and there will be an impermissible psychological impact in 

likening the remains to more of a human body than to medical waste. This Court should 

accordingly reverse the Circuit Court’s determination that the provisions impose an undue burden 

because it must be taken in the context of a consideration of burdens in light of benefits, to which 
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the psychological and potential economic burdens alleged here are outweighed and justified by the 

benefits. 

1. The benefits that the law confers are substantial. 

 An asserted interest in respect for potential life does not negate any other concurrent or 

underlying state interests in promulgation of the challenged provisions. The state is entitled to 

validly exercise its police power to promote its legitimate interest in “the humane and dignified 

disposal of human remains,” but also for other reasons: promoting respect and dignity of potential 

life, and “protect[ing] the public health and welfare by providing for the dignified sanitary 

disposition of the remains of aborted or miscarried fetuses in a uniform manner.” See Planned 

Parenthood of Minn. v. State of Minn., 910 F.2d 479, 481 (8th Cir. 1990). It is disturbing that the 

Fourteenth Circuit is willing to forego justice to get its point across that any law having to do with 

abortion it will seemingly rule unconstitutional. However, in looking at whether or not there are 

benefits under this law as part of an undue burden analysis, it becomes clear that there undoubtedly 

are. Further, it is absurd to think that the circuit court has determined that since Greene’s asserted 

interest does not contain the words public health and welfare, its underlying purpose is disjointed 

from protecting such when the provisions offer to do the exact same thing. Its holding that Greene’s 

focus is distinguishable from that of Minnesota in Planned Parenthood of Minn. is misguided, and 

offering that Minnesota focuses on the interest of the public while Greene focuses on the interest 

of the fetus when the statutory provision are akin is nonsensical. 

The Fourteenth Circuit additionally finds troubling that Greene recognizes aborted fetuses 

as being more akin to that of human beings than medical and pathological waste, or essentially 

garbage. This does not enter whether a fetus is a human being into contention before the Court, 

regardless of the circuit court’s unnecessary and untimely imploration to do so. This further ties 
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into the state’s protection of public health and welfare, and it accounts for protection of at least 

some of the women in the long run. “While we find no reliable data to measure the phenomenon, 

it seems unexceptionable to conclude some women come to regret their choice to abort the infant 

life they once created and sustained.” Gonzales, 550 U.S. at 159; see also Katrina Kimport, Kira 

Foster, & Tracy A. Weitz, Social Sources of Women's Emotional Difficulty After Abortion: Lessons 

from Women's Abortion Narratives, 43 PERSP. ON SEXUAL & REPROD. HEALTH, 103, 109 (2011). 

Even where women are confident in their decision, it does not remove the possibility of doubt or 

feelings of loss attributed to the abortion; it protects the mother when allowing either the woman 

to dispose of the fetal remains or requiring the healthcare providers to do so in a proper manner so 

that the fetal remains were not tossed away like trash. See generally Louise Austin & Sheelagh 

McGuinness, Reproductive Loss and Disposal of Pregnancy Remains, 70 N. IR. LEGAL Q. 131 

(2019); Lisa M. Mitchell, “Time with Babe”: Seeing Fetal Remains After Pregnancy Termination 

for Impairment, 30 MED. ANTHROPOLOGY Q. 168 (2016); Amanda J. Myers, Patricia A. Lohr, & 

Naomi Pfeffer, Disposal of Fetal Tissue Following Elective Abortion: What Women Think, 41 J. 

FAM. PLAN. & REPROD. HEALTH CARE 84 (2015). 

2. The burdens, if any, that the law confers are minimal and do not serve to place 

a substantial obstacle in the path of a woman deciding to have an abortion. 

 In determining whether the fetal disposition provisions impose an undue burden on a 

woman’s decision to obtain an abortion, the Court must inquire into what burdens the law may 

place on the woman in her decision-making process. Specifically, the question before this Court 

is whether there is undue burden, and thus what burdens are imposed, on a woman’s decision to 

obtain an abortion – rather than ability to do so. However, either way, these provisions do not 

create a substantial obstacle. One issue that the Fourteenth Circuit addressed was that “the statute 

creates an impermissible psychological burden on women seeking an abortion.” Lawson v. 
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Sternberger, No. 20-1017, 2021 WL ----- at *11 (14th Cir. Jan. 15, 2021). It wrongfully opined 

that treating fetal remains as less akin to garbage was an expression of equation to humanity, and 

this shift in ideological thought would burden women who held differing perspectives on the status 

of the remains or meaning of abortion. Yet, this is just another ill-conceived attempt to detract 

from proper state and legislative deference because there has been no assertion with the law itself 

that a fetus is a human.  

With an abortion in early stages of pregnancy or pre-viability, there is not a completely 

formed baby removed from the uterus; rather, there are pieces that are removed and constitute the 

remains in question. See Stenberg, 530 U.S. at 923 (2000). Specifically, abortions taking place 

prior to twelve weeks of gestational age [which encompass the majority of abortions in the state 

of Greene] involve vacuum aspiration where a cannula is inserted into the uterus to for an 

evacuation of the fetal contents. Id. The clinic’s vacuous claim of an onerous and medically 

unnecessary burden contravenes the reality of the process of an abortion itself. The means of 

disposition does not solidify Greene’s position that a fetus is a human. That has always been 

Greene’s understanding, but it has purposefully given deference to those who disagree. The state 

has left it up to the woman to decide what she would like to do with the fetal remains – whether it 

be self-disposal or disposal by the healthcare facility. Greene is not alleging, nor is it bringing 

before the Court today, that a fetus should be classified as a human upon conception because this 

Court has already ruled adversely. It is not attempting to backdoor this issue before the Court, and 

there is no need for the respondents to do so either.  

Even if the clinic were to allege that women would know of the respectful disposition 

requirement prior to the abortion, this still does not create a burden where one does not exist. This 

Court has acknowledged that a woman who has an abortion without understanding the 
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consequences to their full extent may subsequently suffer psychological harm. Casey, 505 U.S. at 

882. As such, this Court has recognized informed consent laws as permissible because although 

they advance the state’s interest in preserving potential life, they also ensure that information is 

available to allow the woman to make a mature and informed decision to avoid the possibility for 

psychological harm in the long run. Id. at 883. This is no different. Insofar as fetal remains 

provisions may offer an indirect reminder of those who contend such provisions equate termination 

of pregnancy and termination of life, the provisions conceivable can also serve to ensure thoughtful 

and informed decision-making regarding the decision to terminate. Thomas J. Molony, Can the 

State Proclaim Life After Death? Hellerstedt and Regulating the Disposition of Fetal Remains, 70 

FLA. L. REV. 1047, 1081 (2018) (citing Planned Parenthood Ass’n of Cincinnati, Inc. v. Cincinnati, 

822 F.2d 1390, 1405 (6th Cir. 1987) (Nelson, J., dissenting)). 

The Fourteenth Circuit additionally erred in holding that there is an undue burden on a 

woman’s decision to an abortion as it predicted that healthcare facilities will find it more difficult 

and expensive to properly and respectfully dispose of fetal remains, creating logistical difficulties 

and increased expenses. First, this does not address the issue before the Court today as it is tailored 

more towards posing a burden on ability to obtain an abortion, rather than decision to do so. 

Moreover, there is not data available to support the lower court’s speculation that the provisions 

will actually create the logistical difficulties and increased expenses asserted. This is especially 

heightened because where a woman elects to dispose of the remains herself, there will be no 

additional cost placed on the abortion provider. Nonetheless, Green concedes that the economic 

aspect of the abortion due to the required respectful disposition could arguably be considered a 

burden where it renders an abortion without the monetary realm of acceptance. However, this is 

made to show that the state is willing to recognize the impact of the fetal disposition provisions, 
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but such an impact will not render the provisions constitutionally impermissible. Upon identifying 

the benefits and burdens in relation to the provisions, this Court must weigh the two to ultimately 

determine whether there is an undue burden imposed in this case. 

3. The law confers benefits sufficient to justify the burdens, such that HB 222 is 

not violative of the Due Process Clause, and the provisions do not impose an 

undue burden on a woman’s decision to obtain an abortion. 

  This Court has reaffirmed Roe’s initial principle that states have a legitimate interest in 

protecting both the health of a woman and the potential life of a fetus from the outset of the 

woman’s pregnancy. Casey, 505 U.S. at 846. Thus, statutes and that “do no more than create a 

structural mechanism by which the State, or the parent or guardian of a minor, may express 

profound respect for the life of the unborn are permitted, if they are not a substantial obstacle to 

the woman's exercise of the right to choose.” Id. at 877. Here, Greene has enacted a statute 

regulating fetal disposition when performed by healthcare providers and has crafted it in such a 

way that it does not pose “a substantial obstacle to the woman's exercise of the right to choose.” 

See id. Women are given complete freedom in this regard as they are able to elect whether or not 

they would like to handle or forego handling the disposition of remains. This does not impact the 

woman’s ability to obtain an abortion, but further, and to the point in which this Court is 

addressing, it does not burden the woman’s decision to obtain an abortion.  

There is no psychological burden posed by having healthcare facilities engage in a more 

respectful disposition. First, the disposition occurs after the decision to have an abortion, as well 

as the abortion itself, takes place. Second, it makes little to no sense to think that treating fetal 

remains as more than trash is really placing a significant psychological burden on women. 

Although it is understandable that it makes the experience more “real” to the woman or puts it 

more in the relative terms of humanity, it does not ultimately lead the woman to believe that the 
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fetus is human. It removes the woman from the equation of means of disposition where she elects 

out, but it demands that healthcare providers not just lump the fetal remains from multiple women 

together, not to mention alongside surgical byproducts. This ultimately is beneficial in the long 

run as women who look back on it will be able to find comfort in the fact that the remains were 

respectfully disposed of and were not treated as garbage. “Prior to the abortion, most participants 

did not give consideration to disposal methods because their focus was on ending the pregnancy. 

Appropriate disposal by health professionals was assumed but some women undergoing early 

medical abortion reported anxiety about how to manage disposal at home.” Myers, Lohr, & Pfeffer, 

supra 84, 89. While the terminology for this practice (sensitive disposal) was generally unknown, 

participants expressed a preference for the “separation of fetal tissue from other clinical waste and 

approved of incineration as a means of destruction.” Id.  

The suggested psychological burdens are ephemeral, if at all existent, but nonetheless are 

substantially outweighed but the benefits of the law. Rather than defer to the possibility that women 

will struggle and grieve over the abortion to a point in which knowing that there was a respectful 

and dignified disposition will make it harder for the woman to overcome the grief, the only sensible 

thing for this Court to do is to defer to the legislature in ensuring that the women would be able to 

find solace looking back and knowing that there was a proper disposition. Any risk that a woman 

may affiliate the remains in a more human context does not create a burden that rises above this 

benefit. Additionally, the pure basis for the psychological burden is speculative, just like the 

economic burden suggested. As addressed, it is possible that a respectful disposition will be 

slightly more costly, but there is a qualified and significant reason that allows the state to do so.  

Again, it must be reiterated that the economic burden aspect of the circuit court’s holding 

continues to go into the aspect of ability rather than decision. Even still, there is no evidence of a 
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major increase in the cost for an abortion by a facility to the point in which there exists an issue of 

whether a woman is able to afford to obtain an abortion. Although this goes more to ability than 

decision again, it is worth noting because it still poses an untimely issue as there is no reason to 

conclude on something that has yet to occur. In taking this into account, however, it becomes 

evident that there may be a difficulty or slight economic burden due to the changes required to 

perform a respectful disposition. However, this is not targeted at the women involved in the 

abortion, nor does it impact them. The women are able to choose whether or not they would like 

to handle the disposition, and it is only where the woman elects to have the facility handle it does 

it come into play. The provisions on their face account for the ability and wishes of the woman, 

and the provision reserving this decision-making power from the women solidifies that the law 

does not impose an undue burden on women and is constitutional.  

CONCLUSION 

 HB 411 and HB 222 were wrongfully permanently enjoined upon a flawed finding of due 

process violations. Prohibiting elective abortions pre-viability is not invariably unconstitutional 

and regulating the disposition of fetal remains does not pose an undue burden on a woman’s 

decision to obtain an abortion. For the reasons discussed herein, Floyd Lawson and the State of 

Greene respectfully request this Court to reverse the judgment of the Fourteenth Circuit and 

Northern District of Greene. 

 Dated this 24th day of September 2021.  
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APPENDIX 

Constitutional Provisions: 

U.S. CONST. amend. XIV, § 1 

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, 

are citizens of the United States and of the state wherein they reside. No state shall make 

or enforce any law which shall abridge the privileges or immunities of citizens of the 

United States; nor shall any state deprive any person of life, liberty, or property, without 

due process of law; nor deny to any person within its jurisdiction the equal protection of 

the laws. 

Statutes: 

Greene St. Ann. § 16-34-2-7(a) 

  It is a felony to knowingly and intentionally perform an abortion that is prohibited by law. 

Greene St. Ann. § 16-34-3-2(a) 

A woman must be afforded the right to determine the final disposition of an aborted fetus. 

Greene St. Ann. § 16-34-3-4(a) 

 Aborted or miscarried fetuses may not be cremated by simultaneous cremation.  

Greene St. Ann. § 16-41-16-4(b)(1) 

 Infectious waste includes pathological waste. 

Greene St. Ann. § 16-41-16-4(d) 

Infectious and pathological waste do not include an aborted fetus or a miscarried fetus. 

Greene St. Ann. § 16-41-16-5 

Pathological waste is defined as: (l) tissue; (2) organs; (3) body parts; and (4) blood or body 

fluids in liquid or semiliquid form; that are removed during surgery, biopsy, or autopsy. 
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Greene St. Ann. § 23-14-31-5 

A “burial transmit permit” is a “permit for the transportation and disposition of a dead 

human body” as required under Greene law. 

Greene St. Ann. § 35-2-1(a) 

Either burial or cremation of the aborted fetus is permitted under state law.  

Greene St. Ann. § 35-1-3 

Cremation means “incineration by a crematory, or incineration as authorized for infectious 

and pathological waste.” 

Greene St. Ann. § 16-34-4-9(a) 

A person who knowingly and intentionally provides an unlawful abortion is subject to 

disciplinary sanctions and civil liability for wrongful death. 
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