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OPINION BELOW 

The lower court held that Roe and its progeny conclusively established that ban on pre-

viability, elective abortions are unconstitutional. Because the State conceded that it had no 

evidence of viability at fifteen weeks, its ban on abortions after fifteen weeks ran afoul of this 

constitutional restriction. 

Below, Petitioners argued that Greene’s prohibition was a regulation on abortion, not a 

ban. The court below rejected this argument because the Gestational Age Act deprives a woman 

of the choice to get an abortion rather than restrict how abortions are performed. The court below 

rejected the arguments that the act’s uniform applicability to pre- and post-viability abortions 

alike has any bearing on its constitutionality. Greene already bans abortions at the twenty-week 

mark, so this statute applies only to women seeking abortions who are between fifteen and 

twenty weeks pregnant. Viewed in that context, the statute bans pre-viability abortions after the 

fifteen-week point. 

The court below went on to opine that the State of Greene’s fetal disposition statute is 

equally violative of the constitution. The court below found that the additional cost from such a 

statute and the related psychological burden would unduly influence a women’s decision in 

whether to have an abortion. The court below rejected arguments aimed at lowering the standard 

of review to a rational basis, and the court further rejected that a rational basis review if 

applicable would alter its decision. The lower court also rejected all substantive and procedural 

due process arguments similarly proffered by the state. Essentially, the lower court finds that the 

statute puts an undue burden on a women’s access to an abortion and is unconstitutional.  
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CONSTITUTIONAL AND STATUTORY PROVISIONS 

This case involves the first section of the Fourteenth Amendment to the United States 

Constitution: 

All persons born or naturalized in the United States and subject to the jurisdiction 

thereof, are citizens of the United States and of the State wherein they reside. No 

State shall make or enforce any law which shall abridge the privileges or 

immunities of citizens of the United States; nor shall any State deprive any person 

of life, liberty, or property, without due process of law; nor deny to any person 

within its jurisdiction the equal protection of the laws. 

U.S. CONST., amend. XIV, § 1. 
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QUESTIONS PRESENTED 

I. Whether all pre-viability prohibitions on elective abortions are unconstitutional? 

II. Whether a state statute requiring healthcare facilities to dispose of embryonic and fetal 

remains in the same manner as other human remains imposes an undue burden on a 

woman's decision to have an abortion?  
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STANDARD OF REVIEW 

 “[D]ecisions on “questions of law” are “reviewable de novo . . . .” Highmark Inc. v. 

Allcare Health Mgmt. System, Inc., 572 U.S. 559, 563 (2014) (quoting Pierce v. Underwood, 487 

U.S. 552, 558 (1988)). Orders granting summary judgment are also reviewed de novo. 

Sutherland v. Mich. Dept. of Treasury, 344 F.3d 603, 611 (2003). Regulations on pre-viability 

abortions are reviewed under the undue-burden standard. Planned Parenthood of Se. Pa. v. 

Casey. 505. U.S. 833, 876 (1992).   
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STATEMENT OF THE CASE AND FACTS 

 

         On January 1st, 2020, the State of Greene (Petitioner) enacted House Bill 411. Among 

the specifics of the act, several restrictions were created regarding the right to an abortion in the 

State of Greene. The key component in the new statute was: 

Except in a medical emergency or in the case of a fetal abnormality, a person shall 

not perform, induce, or attempt to perform or induce, an abortion of an unborn 

human being if the probable gestational age of the unborn human being has been 

determined has been determined to be greater than fifteen weeks. 

 

         To justify these new restrictions, the State of Greene proffered, inter alia, that at fifteen 

weeks and later, the most used abortion procedures were barbaric and insulting to the integrity of 

the medical profession. This, combined with other self-selected medical determinations, led to 

the State’s conclusion that House Bill 411 represented protections for a compelling state interest. 

In the State of Greene, it is a felony to knowingly and intentionally conduct an abortion that is 

prohibited by law. If found to have violated this law, the performer may be liable for disciplinary 

sanctions and civil liability for wrongful death. 

Also in 2020, after the passage of House Bill 411, the State of Greene passed House Bill 

222 aimed at the regulation of the disposition of fetal material from terminations of pregnancy. 

Previously an abortion clinic or health care provider might dispose of the fetus through 

incineration along with other surgical byproducts. Instead, House Bill 222 puts the onus of 

disposing fetal remains first on the mother, and if she elects not to, then on the clinic performing 

the procedure. Regardless of whether by abortion or miscarriage, House Bill 222 provides that 

the fetus must be disposed of in a way that demonstrates “respect for the unborn” regardless if 

the termination was by abortion or miscarriage. To be compliant with House Bill 222, every 
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single fetus would require a “burial transmit permit” as if they were any other human cadaver. 

Additionally, each fetus must be either buried or cremated individually. 

On the same day as the passage of House Bill 411, Dr. Elon Sternberger (Respondent) 

challenged the law on behalf of doctors, patients, clients, and his employer, Greene Women’s 

Health Clinic, the only licensed abortion facility in the State of Greene. Believing in the merits of 

the Respondent’s claim, the district court quickly entered into an injunction against the state 

pending final adjudication. 

As the case developed the District Court also granted the Respondent’s motion to limit 

discovery to viability. The District Court determined that House Bill 411 was effectively a ban 

on all elective abortions after fifteen weeks. Further, given the Supreme Court’s viability 

framework on abortion jurisprudence, the question must be whether the fifteen-week mark is 

before or after viability. The Respondent submitted evidence showing viability was impossible at 

fifteen weeks. The State conceded that it had no medical evidence that viability was possible 

before fifteen weeks, and conceded that House Bill 411 banned abortions for some women 

before viability. Given the facts of the case, the District Court granted judgment to the 

Respondent to enjoin all facets of House Bill 411. 

         The Respondent also challenged House Bill 222 seeking declaratory and injunctive relief. 

After arguments and mutual motions for summary judgement, the District Court decided to levy 

a permanent injunction against the state regarding the implementation of House Bill 222 on 

grounds of the bill’s unconstitutional violations of certain citizen’s Due Process. The State’s 

timely appeal followed.  
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SUMMARY OF ARGUMENT 

All pre-viability prohibitions on elective abortions are unconstitutional. This principle is 

stated throughout this Court’s abortion jurisprudence in Roe and its progeny. Therefore, for this 

Court to find that prohibitions on pre-viability, elective abortions are unconstitutional, it would 

have to overturn Roe and its progeny. The Court cannot do that. 

This Court has announced five factors that should traditionally be considered when 

deciding whether to overturn its precedent: the quality of the precedent’s reasoning; the 

workability of the rule it established; its consistency with other related decisions; developments 

since the decision was handed down; and reliance on the decision. 

Roe and its progeny rely on reasoning that is as valid today as it was when handed down. 

Roe’s continued reaffirmation under Casey, Hellerstedt, and other relevant cases made Roe’s 

reasoning even more definitively grounded in precedent in the years subsequent to This Court’s 

decision. 

Additionally, Roe’s reaffirmation under Casey has made the rule that this line of cases 

established more workable. Endeavoring to balance women’s constitutional rights with reality, 

This Court has adopted the undue-burden standard, which is both clear and practical for 

enhancing a woman’s constitutional right to an abortion and balancing the state’s legitimate 

interest in promoting life pre-viability. 

Roe and its progeny are also consistent with other related decisions. The rights that are 

not enumerated in the Constitution, yet still protected under the Due Process Clause, all have a 

major theme in common that make them implicit in the concept of ordered liberty: each of those 

rights is the right to conceive of one’s spiritual imperatives and place in society and to pursue a 

life in accordance with that conception. Accordingly, Roe and its progeny are consistent with 
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these decisions because it recognizes that a woman’s right to seek an abortion is implicit in the 

concept of ordered liberty and so should be protected by the Due Process Clause. 

Developments since Roe and its progeny were handed down have left Roe unaffected. 

This Court’s precedents have interpreted this factor to be an examination of whether any 

assumptions upon which the subject precedent was predicated have since proven false. The 

beauty of Roe and its progeny in this respect is that those cases relied on no such assumption. 

Rather, Roe and its progeny relied on the principle that, because a woman’s decision whether to 

get an abortion depends on answers to underlying philosophical questions which are extremely 

difficult, if not impossible, to resolve definitively, resolution of those questions should be left to 

the woman making the choice. Thus, no developments since Roe and its progeny were handed 

down have affected the precedential value of Roe and its progeny. 

 Finally, reliance on Roe has been extreme. Nonprofits and businesses have built their 

physical and organizational infrastructure around providing women with abortions in reliance on 

the holdings of Roe and its progeny that a woman has a right to seek an abortion. Accordingly, 

all of these organizations would have to begin practicing entirely different fields of medicine or 

dissolve altogether if this Court reverses that holding of Roe and its progeny. 

 In the court below, Judge Knotts’s opinion made three arguments against Roe: it has no 

constitutional basis, the rule it established is unworkable, and it takes away from principles of 

democratic self-governance. These arguments are unpersuasive. First, Roe has just as much of a 

constitutional basis as the other principles of democratic self-governance, so to the extent that 

Petitioners seek to overturn Roe and its progeny, Petitioners argue for the abandonment of the 

entire doctrine of substantive due process. That doctrine should not be abandoned because it has 

its foundations in both history and the text of the Constitution. As discussed, the undue-burden 
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standard is an entirely workable rule. Moreover, principles of democratic self-governance are not 

impaired by Roe and its progeny: they are enhanced. Democratic self-governance is not a permit 

for the majority to run roughshod over the rights of the minority just because the former has 

control of legislatures. Rather, it is core to democratic self-governance that an individual has 

rights of which he or she cannot be deprived simply because one more than half of one’s fellow 

citizens want to deprive the individual of those rights. 

Greene’s statute regarding fetal tissue disposition is an undue burden on the right to 

access an abortion. The statute, while disguised as for the legitimate interest of disposing of fetal 

tissue in a “proper” way, would force women out of pursuing an abortion. The statute affects the 

decision in three major ways. First, by forcing a woman to accept another’s definition of life that 

may be at odds with her own, she is stripped of the dignity by which to deal with this process on 

her own terms. The statute serves to enshrine grief and stigma into the process of receiving an 

abortion on top of the difficult position that already exists for both elective and non-elective 

abortions alike. Second, the reckless economic impact wrought by the state on the cost of an 

abortion may make several women have to decide between groceries or an abortion. Economic 

extortion is definitively an undue burden on the right to an abortion. Third, the feasibility of the 

program purely on its own merits puts the singular abortion clinic at risk. Even a minor lapse in 

coverage by a volatile third party could cut off access to an abortion for the entire population of 

the state. For all the aforementioned reasons, this court must affirm the lower court's decision 

and declare the statutes passed by the State of Greene to be unconstitutional. 
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ARGUMENT 

I. ALL PRE-VIABILITY PROHIBITIONS ON ELECTIVE ABORTIONS ARE 

UNCONSTITUTIONAL. 

All pre-viability prohibitions on elective abortion run afoul of the Due Process Clause of 

the Fourteenth Amendment to the United States Constitution. This Court reviews questions of 

law, as well as orders granting summary judgment, de novo. Highmark Inc. v. Allcare Health 

Mgmt. System, Inc., 572 U.S. 559, 563 (2014); Sutherland v. Mich. Dept. of Treasury, 344 F.3d 

603, 611 (2003). The Fourteenth Amendment to the United States Constitution reads, in relevant 

part, “No State shall make or enforce any law which shall abridge the privileges or immunities of 

citizens of the United States; nor shall any State deprive any person of life, liberty, or property, 

without due process of law.” U.S. CONST. amend. XIV, § 1. “The Due Process Clause guarantees 

more than fair process, and the ‘liberty’ it protects includes more than the absence of physical 

restraint. . . . The Clause also provides heightened protection against government interference 

with certain fundamental rights and liberty interests.” Washington v. Glucksberg, 521 U.S. 702, 

719–20 (1997). The Due Process Clause goes beyond protecting the fundamental rights 

enumerated in the Bill of Rights and protects several other fundamental rights, including the 

right to seek an abortion. Id. at 720. 

A. UNDER ROE AND ITS PROGENY, PRE-VIABILITY PROHIBITIONS 

ON ELECTIVE ABORTIONS ARE UNCONSTITUTIONAL. 

Roe v. Wade first established how the Due Process Clause of the Fourteenth Amendment 

encompasses a woman’s right to elect to get an abortion. 410 U.S. 113, 152–53 (1973). 

However, this Court noted that a woman’s right to elect to get an abortion is not absolute. Id. at 
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153. “[A] State may properly assert important interests in safeguarding health, in maintaining 

medical standards, and in protecting life. At some point in pregnancy, these respective interests 

become sufficiently compelling to sustain regulation of the factors that govern the abortion 

decision.” Id. at 154. After noting that “a state may regulate the abortion procedure to the extent 

that the regulation reasonably relates to the preservation and protection of maternal health,” id. at 

163. This Court concluded that “[w]ith respect to the State’s important and legitimate interest in 

potential life, the ‘compelling’ point is at viability . . . because the fetus then presumably has the 

capability of meaningful life outside the mother’s womb.” Id. Thus, the State may go as far as to 

proscribe abortion after the fetus has reached viability, except when necessary to preserve the life 

or health of the mother. Id. at 163–64. 

This court expounded on the State’s ability to pass laws affecting a woman’s right to an 

elective abortion before viability in Planned Parenthood of Se. Pa. v. Casey. 505. U.S. 833 

(1992). Casey reaffirmed ‘the most central principle of Roe v. Wade,’ ‘a woman’s right to 

terminate her pregnancy before viability.’” June Med. Servs. L.L.C. v. Russo, 140 S. Ct. 2103, 

2135 (2020) (quoting Casey, 505 U.S. at 871). As this Court framed it, “[t]he underlying 

constitutional issue is whether the State can resolve these philosophic questions in such a 

definitive way that a woman lacks all choice in the matter, except perhaps in those rare 

circumstances in which the pregnancy is itself a danger to her own life or health, or is the result 

of rape or incest.” Casey, 505 U.S. at 850–51. 

In Casey, this Court retreated from the framework announced in Roe, while reaffirming 

its central holding “that viability marks the earliest point at which the State’s interest in fetal life 

is constitutionally adequate to justify a legislative ban on nontherapeutic abortions.”. Id. at 860, 

873. This Court concluded that the rigid trimester framework was not necessary “to ensure that 
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the woman’s right to choose did not become so subordinate to the State’s interest in promoting 

fetal life that her choice exists in theory but not in fact.” Id. at 872. Having so held, this Court 

noted that “[b]efore viability, Roe and subsequent cases treat all government attempts to 

influence a woman’s decision on behalf of the potential life within her as unwarranted. The 

treatment is, in our judgment, incompatible with the recognition that there is a substantial state 

interest in potential life throughout pregnancy.” Id. at 876. “Before viability, the State’s interests 

are not strong enough to support a prohibition of abortion . . . .” Id. at 846. 

In the present case, the State of Grene has conceded that the ban on elective abortions at 

fifteen weeks marks a time prior to viability. The state making restricting the option to illegality 

is without a doubt an insurmountable burden for a woman to access an abortion service. Under 

the jurisprudence of Casey, this Court has consistently held that outright prohibitions on pre-

viability, elective abortions are unconstitutional and the State of Greene’s ban is no different. 

B. ROE AND ITS PROGENY SHOULD NOT BE OVERTURNED. 

As both the majority and dissenting opinions below recognized, this Court’s precedent 

has been clear that prohibitions on pre-viability, elective abortions are unconstitutional. R. at 10, 

15. Accordingly, for this Court to hold otherwise, The Court would have to overrule the long line 

of cases that have sprung from Roe. This Court must not overturn the current abortion 

jurisprudence because Roe and its progeny cases do not meet the traditional requirements for 

disregarding the doctrine of stare decisis. Additionally, the arguments posed by the dissent 

below are equally unpersuasive. 
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1. The traditional requirements for overturning the precedent of this 

Court have not been met. 

“[T]he precedents of this Court warrant our deep respect as embodying the considered 

views of those who have come before.” Ramos v. Louisiana, 140 S. Ct. 1390, 1405 (2020). 

Several factors are considered when this Court decides whether it should overrule a past 

decision: the quality of the precedent’s reasoning; the workability of the rule it established; its 

consistency with other related decisions; developments since the decision was handed down; and 

reliance on the decision. Janus v. Am. Fed. of State, Cnty., & Mun. Employees, Council 31, 138 

S. Ct. 2448, 2478–79 (2019). Each of these factors weighs heavily against overturning Roe and 

its progeny. 

a. Quality of Reasoning 

First and foremost, the reasoning of Roe and its progeny is still valid. Because Roe was 

updated and resoundingly reaffirmed to keep with changes in factual circumstances in Casey, the 

quality of the reasoning in Roe and its progeny is such that, if this Court were to decide the issue 

anew, without the guidance of stare decisis, the finding of a woman’s right to seek a pre-

viability, elective abortion under the Due Process Clause, as well as its balancing against the 

State’s interest in protecting prenatal life, would be just as well-reasoned. 

Citing cases reaching as far back as 1891, this Court noted that its jurisprudence “has 

recognized that a right of personal privacy, or a guarantee of certain areas or zones of privacy, 

does exist under the Constitution.” Roe, 410 U.S. at 152. Even by the time of Roe, this protection 

had been extended to the rights to marriage, contraception, family relationships, and child-

rearing and education. Id. at 152–53. “[O]nly personal rights that can be deemed ‘fundamental’ 
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or ‘implicit in the concept of ordered liberty,’ are included in this guarantee of personal privacy.” 

Id. at 152 (quoting Palko v. Connecticut, 302 U.S. 319, 325 (1937)). Thus, the question of the 

quality of Roe’s reasoning is a question of the reasoning of extending that right to a zone of 

privacy to a woman’s right to seek a pre-viability, elective abortion. 

This Court’s reasoning in extending the right to privacy to a woman’s right to seek a pre-

viability, elective abortion was defined largely by what the effect of deciding differently would 

be: 

The detriment that the State would impose upon the pregnant woman by denying 

this choice altogether is apparent. Specific and direct harm medically diagnosable 

even in early pregnancy may be involved. Maternity, or additional offspring, may 

force upon the woman a distressful life and future. Psychological harm may be 

imminent. Mental and physical health may be taxed by child care. There is also 

the distress, for all concerned associated with the unwanted child, and there is the 

problem of bringing a child into a family already unable, psychologically and 

otherwise, to care for it. In other cases, as in this one, the additional difficulties 

and continuing stigma of unwed motherhood may be involved. All these are 

factors the woman and her responsible physician necessarily will consider in 

consultation. 

Id. at 153. These considerations are so core to a person’s autonomy, that this Court’s reasoning is 

indisputable that ordered liberty cannot exist for a person who does not have the right to 

terminate that person’s pregnancy. See id. at 152. Thus, because the right to seek an abortion is 

“implicit in the concept of ordered liberty,” id. at 152 (quoting Palko v. Connecticut, 302 U.S. 

319, 325 (1937)) (internal quotation marks omitted), this Court was correct to conclude that it 

was protected by the right to privacy and, therefore, the Due Process Clause of the Fourteenth 

Amendment. 

The quality of this Court’s reasoning in Casey also weighs against overturning this line of 

cases. As noted above, this Court framed the question as follows: “The underlying constitutional 
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issue is whether the State can resolve these philosophic questions in such a definitive way that a 

woman lacks all choice in the matter, except perhaps in those rare circumstances in which the 

pregnancy is itself a danger to her own life or health, or is the result of rape or incest.” Casey, 

505 U.S. at 850–51. This Court reasoned that because the choice of whether to carry a pregnancy 

to term could result in intimate and personal suffering, the State’s conception of a woman’s 

spiritual imperatives and place in a society “cannot alone be grounds for the State to insist she 

make the sacrifice” of carrying a child to term. Id. at 850. The Court also reasoned “that in some 

critical respects the abortion decision is of the same character as the decision to use 

contraception, to which Griswold v. Connecticut, Eisenstadt v. Baird, and Carey v. Population 

Services International afford constitutional protection. We have no doubt as to the correctness of 

those decisions.” Id. at 852. Thus, to the extent that Petitioner challenges Roe’s reasoning, 

Petitioner challenges the validity of substantive due process altogether. 

In sum, the reasoning of Roe and Casey comes down to the principle that “[t]he destiny 

of the woman must be shaped to a large extent on her own conception of her spiritual 

imperatives and her place in society.” Id. Every person’s right to conceive of his or her spiritual 

imperatives and place in society and pursue a life in accordance with that conception is implicit 

in the concept of ordered liberty because freedom is for nothing if it does not include the 

freedom to pursue a life that makes one happy. Such a construction of ordered liberty is 

supported by the other rights found to be so implicit in the concept of ordered liberty that they 

are protected by the Due Process Clause: the right to raise one’s child how one chooses, Pierce v. 

Soc’y of Sisters, 268 U.S. 510, 535 (1925); the right to marriage, Loving v. Virginia, 388 U.S. 1, 

12 (1967); and the right to procreate, Skinner v. Oklahoma, 316 U.S. 535, 541–42 (1942). What 

all of these rights have in common is that they are all rights to make various decisions about 
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one’s life, the outcome of which are core to the decider’s identity. Accordingly, the quality of 

this Court’s reasoning in Roe and its progeny is just as, if not more, valid as it was when Roe was 

decided, so this factor weighs against overruling the precedent established by that line of cases. 

b. Workability of the Rule 

The workability of the rule established by Roe and its progeny weighs against overruling 

that precedent. Roe and its progeny are an example of precedent in favor of which this factor 

could not weigh more heavily because it is a unique case where this Court while reaffirming the 

holding of the germinal case, reworked the rule of law that followed to strike the right balance 

between the state’s interest and the fundamental right being protected. See Casey, 505 U.S. at 

873. 

Under Roe, as modified by Casey, a regulation on abortion violates the Due Process 

Clause if it imposes an undue burden on a woman’s ability to access an abortion procedure. Id. at 

876. “A finding of an undue burden is a shorthand for the conclusion that a state regulation has 

the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion 

of a nonviable fetus.” Id. at 877. In applying the Undue-Burden standard, the Ninth Circuit Court 

of Appeals noted, “that the undue burden test is context-specific, and that both the severity of a 

burden and the strength of the state’s justification can vary depending on the circumstances.” 

Planned Parenthood of Ariz., Inc. v. Humble, 753 F.3d 905, 914 (9th Cir. 2014). The Iowa 

Supreme Court reiterated this construction of the Undue-Burden standard, holding that it requires 

a reviewing court “to weigh the strength of the state’s justification for a statute against the 

burden placed on a woman seeking to terminate her pregnancy when the stated purpose of a 

statute limiting a woman’s right to terminate a pregnancy is to promote the health of the 
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woman.” Planned Parenthood of the Heartland, Inc. v. Iowa Bd. of Med., 865 N.W.2d 252, 264 

(Iowa 2015). 

A rule’s workability can be conceived of either as its conduciveness to drawing clear 

lines, see Janus, 138 S. Ct. at 2481, or as its amenability to practical considerations, see Montejo 

v. Louisiana, 556 U.S. 778, 783–84 (2009). Under either conception, the undue-burden standard 

is workable. 

First, the undue-burden standard is conducive to drawing clear lines. In large part, some 

categories of unconstitutional laws are clearly drawn: outright prohibitions on pre-viability 

abortions and laws whose purpose of placing a substantial obstacle in the path of a woman 

seeking an abortion. Casey, 505 U.S. at 860, 877. This leaves only the set of laws that have the 

effect of placing a substantial obstacle in the path of a woman seeking an abortion. Id. at 877. 

However, the exact parameters of this set are ascertained by weighing the severity of the burden 

that a challenged law places on a woman seeking a burden against the State’s justification. See 

Humble, 753 F.3d at 914. If such a rule is unworkable, then the uncountably many decisions of 

this Court that employ balancing tests are called into question. 

Second, the undue-burden standard is amenable to practical considerations. In Montejo, 

this Court examined the workability of a rule that prohibited police from interrogating a person 

after he formally requested counsel or otherwise asserted his or her Sixth Amendment rights. 

Montejo, 556 U.S. at 783. This Court found that rule unworkable because of the disparate impact 

it would have between states that require indigent defendants to formally request counsel before 

any appointment is made and those that do so automatically upon a finding of indigency. Id. at 

783–84. That rule conditioned constitutional protections on an event, and that event only 
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occurred under the court procedures of some states. The undue-burden standard, however, is not 

conditioned on any event; its protections exist for any woman who finds herself pregnant. 

Thus, because the undue-burden standard is conducive to drawing clear lines and is 

amenable to practical considerations, it is a workable rule. As such, this factor weighs against 

overruling Roe and its progeny. 

c. Consistency with Other Related Decisions 

Roe and its progeny are consistent with other related decisions because abortion is 

analogous to the other rights protected by the right to privacy protected by the Fourteenth 

Amendment. As discussed above, the other rights that have been found to be protected by the 

right to privacy generally protect personal decisions that are crucial to a person’s identity and the 

life that person is pursuing. One’s making decisions crucial to one’s identity and that represent 

the choice of whether or not to pursue the life on desires is implicit in the concept of ordered 

liberty because that is the very definition of liberty. Thus, Roe and its progeny are consistent with 

other related decisions of this Court, so this factor weighs against overturning Roe and its 

progeny. 

d. Developments Since Handed Down 

The validity of Roe and its progeny has been unaffected by any developments since those 

decisions were handed down. In Janus, this Court construed this factor as weighing in favor of 

overruling precedent where an assumption on which the prior decision was made was based on 

an assumption that has since proven false. 
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Here, Roe and its progeny specifically avoided making assumptions about the nature of 

life and the morality of abortion. “We need not resolve the difficult question of when life begins. 

When those trained in the respective disciplines of medicine, philosophy, and theology are 

unable to arrive at any consensus, the judiciary, at this point in the development of man’s 

knowledge, is not in a position to speculate as to the answer. Roe, 410 U.S. at 159. Rather, Roe 

and its progeny bypassed the kind of assumptions that might later serve to invalidate them and 

protect a woman’s right to resolve this difficult question of medicine, philosophy, and theology 

for herself. To the extent that Roe and its progeny are premised on the assumption that the 

underlying question of when life begins has not been objectively resolved, that assumption 

cannot be proven false until the question of when life begins has been objectively resolved. 

Because there has not been an objective resolution of that question, the assumption that it has not 

been resolved remains valid. Thus, no developments since Roe and its progeny were decided 

have affected their validity, so this factor weighs against overruling Roe and its progeny. 

e. Reliance on the Decision 

Finally, the degree of reliance on Roe and its progeny is self-evident. Since state laws that 

made abortion illegal became unconstitutional, businesses and nonprofits alike have begun 

setting themselves up to provide abortion services to those who need them. 

Thus, all five factors that this Court considers when deciding whether to overrule its 

precedent weigh against doing so in the case of Roe and its progeny. Accordingly, this Court 

should find that Roe and its progeny are still good law and that, therefore, prohibitions on pre-

viability, elective abortions violate the Due Process Clause of the Fourteenth Amendment. 
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2. The arguments for overturning Roe and its progeny in Judge Knotts’s 

dissent below are unpersuasive. 

In the court below, Judge Knotts claimed that three points weighed in favor of 

overturning Roe and its progeny: that there is not a constitutional basis for a right to abortion, 

that the undue-burden standard is unworkable, and that Roe and its progeny disserve principles 

of democratic self-governance. R. at 15-17. As discussed above, the decision in Roe as reworked 

in Casey is both conducive to clear line drawing and amenable to practicable considerations, 

making it a workable rule. The other two points will be addressed in turn. 

a. The Constitutional Basis for the Right to Seek an Abortion 

Those unwilling to look beyond the literal words of the United States Constitution have 

long made this argument that there is no basis for a woman’s right to seek an abortion. Such a 

reading is equivalent to saying that The Crucible contains no references to communists or 

McCarthyism, yet anyone in the playhouse in 1953 would have missed the true story being told. 

These arguments come in two forms: those that dispute that substantive due process concerns 

any rights other than those enumerated in the constitution and those that accept that the Due 

Process Clause applies to unenumerated rights but does not include abortion. 

The former argument is unpersuasive based on the history of the Constitution and its 

amendments. Most are familiar with the popular criticism of Madison’s effort to pass the Bill of 

Rights in the early days of the Republic: insert quote about how you can’t enumerate all 

rights. Because the Constitution could never explicitly enumerate every fundamental right of 

which a person could never be deprived, the Due Process Clause is necessary to fill that gap. The 

Constitution admits its own fallibility by creating a process for its own change. Accordingly, the 
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Constitution and its amendments (particularly the Fifth and Fourteenth) allow for arguments to 

be successfully made that unenumerated rights ought to be protected. 

The argument that substantive due process should extend beyond enumerated rights but 

not to abortion is also unpersuasive. As discussed above, abortion was consistent with other 

decisions relating to which fundamental rights were protected by the Due Process Clause 

because the decision whether to get an abortion is a decision core to a person’s identity and 

philosophical beliefs; so much so that the right to make that decision for oneself, like the other 

unenumerated rights protected by the Due Process Clause, is fundamental and implicit in the 

concept of ordered liberty. Thus, it ought to be protected by the Due Process Clause. 

Traditionally, when the text of the Constitution is unavailing, this Court looks to history 

and tradition to determine if a right is so fundamental as to be protected by the Due Process 

Clause. The history of abortion weighs in favor of it being a fundamental right. In fact, under the 

common law, women had more protections for the right to seek an abortion than they do today. 

Elizabeth P. Dailey, Resurrecting Roe and Reinventing Casey: Taking Back a Woman’s Right to 

Choose, 51 NEW ENGLAND L. REV. 401, 404 (2017). Under the common law, most abortions 

were legal up until the “quickening” of the fetus. Id. The quickening is “the first recognizable 

movement of the fetus in utero, appearing usually from the 16th to the 18th week of pregnancy.” 

Roe, 410 U.S. at 132. Statutes and regulations that restricted abortion before that point began to 

be seen in a majority of states in the mid-nineteenth century. Id. at 405. Before that point, women 

would often take powerful herbs like pennyroyal, tansy, seneca snakeroot, and cottonroot to 

induce abortions. Id. at 404. Early abortion laws sought to regulate these substances that could 

induce abortion rather than control the actual underlying decision. Id. at 404, 405. 
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To complete this analysis, the question arises: if history and tradition support a woman’s 

right to seek an abortion, then why did States eventually decide to start regulating and even 

proscribing abortion? Many historians suggest that it was in response to immigration in the mid-

nineteenth century. Id. at 405. In effect, abortion laws came about as a way for xenophobic, 

Anglo-Saxon Americans to prevent dilution of Anglo-Saxons in the American population. Id. at 

405. With roots like those, not only the constitutionality but also the basic morality, of abortion 

laws is called into serious question. 

b. Considerations of Democratic Self-Governance 

Judge Knotts’s argument that considerations democratic self-governance weigh in favor 

of overruling Roe and its progeny is also unpersuasive. R. at 16. Judge Knotts argued that, 

because Roe places regulation of abortion beyond the control of state legislatures, it is 

necessarily undemocratic. R. at 16. Judge Knotts also argued that the states are best positioned to 

weigh consideration about public health, women’s health, and the state interest in protecting life. 

R. at 16. These arguments miss the point of both Roe and substantive due process. 

A State’s unique position to evaluate considerations of public health, women’s health, 

and state interests in protecting life are not sufficient to overcome a fundamental right like 

abortion. It should first be noted that Greene’s Gestational Age Act is the perfect example of 

why States are not in a better position to consider these factors: the Act does nothing to support 

public health or women’s health but rather disregards those factors and accords controlling 

weight to the State’s interest in protecting potential life. The underlying facts prove that a 

woman’s right to seek an abortion protects women from States that seek to impose their 

philosophical beliefs regarding life in spite of women’s health. 
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To the extent that Judge Knotts argues that difficult questions should be placed 

exclusively in control of the states, the same argument could be made for any fundamental right 

protected under substantive due process. The reason that certain rights are placed beyond the 

State’s power to interfere with an individual’s liberties is precisely because those fundamental 

rights are so important and unalienable that the Constitution contemplates that majority, whether 

premised on principles of democratic self-governance, should not be sufficient to deprive an 

individual of those rights. For the same reasons, States are not empowered to deprive a person of 

his right to speak freely, follow the religion of that person’s choosing, or rear that person’s child 

how that person chooses. All of these are substantive due process rights to which Judge Knotts’s 

arguments about democratic self-governance could just as easily apply, but this Court has 

consistently reaffirmed that they are so implicit in the concept of ordered liberty that a people’s 

right to democratic self-governance does not entitle them to deprive individuals of these rights. 

II. The regulation of the disposition of fetal tissue is an undue burden on the right to an 

abortion that outweighs the State’s legitimate interest in promoting life. 

 

 “A finding of an undue burden is a shorthand for the conclusion that a state regulation has 

the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion 

of a nonviable fetus.” Planned Parenthood of S.E. Pennsylvania v. Casey, 505 U.S. 833, 877 

(1992). A statute that imposes such a burden, even if towards a legitimate end, must be held 

unconstitutional under the 14th amendment. Id.  

In 2019, The Court reaffirmed a legitimate interest in the proper disposal of fetal tissue. 

Box v. Planned Parenthood of Indiana and Kentucky, Inc., 139 S. Ct. 1780, 1782 (2019) (holding 

a fetal tissue disposition statute to be valid under a rational basis standard of review). While The 

Court was prevented from reviewing the statute under an undue burden standard and forced to 
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uphold the statute under a rational basis test, The Court in Box specifically left the question over 

the permissibility of such a provision open. Given existing precedent, the fetal remains provision 

in Greene is a legitimate burden on a woman’s right to receive an elective abortion and must be 

deemed unconstitutional under the undue burden standard outlined in Casey. 

A. The State of Greene’s statute constitutes an undue psychological burden that 

impermissibly restricts a women’s right to receive an abortion procedure. 

 

 The State of Greene’s fetal disposition statute stands to coerce and mislead the mother 

over the nature of their right to choose to have an elective abortion procedure. A fetus is not a 

“person” per the findings of Roe v. Wade. 410 U.S. 113, 158 (1973). To force the mother to treat 

a fetus as such post-op is at best a deceitful means of promoting childbirth. 

 Requiring a physician to confront a mother with the choice on the method of fetal 

disposition only serves to increase the woman's feelings of guilt and impose a psychological 

burden on her by equating an abortion procedure to the taking of human life. Margaret S. v. 

Treen, 597 F. Supp. 636, 670 (E.D. La. 1984). After the decision of Roe, but before Casey, the 

state of Louisiana created several laws restricting access to abortion, one of which was a 

regulation regarding the disposition of fetal remains. Id. at 642. The Plaintiff filed action soon 

after the passage of the bill. Id. at 642-43. The court, in analyzing the psychological burden of 

the State’s fetal remains regulation, determined that the regulation was afoul of the abortion 

jurisprudence of the time. Id. at 670. The court went on to opine that forcing the choice of fetal 

disposal served to punish the mother regardless of whether the physician conducted this 

discussion before or after the procedure. Id. at 670-71. The court furthered that a woman’s right 

to privacy covered the entire process surrounding abortion and thus whether the woman is 
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“psychologically harmed immediately before or after the abortion, [she] is no less penalized for 

having exercised her constitutional right…” Id. at 671. 

 This argument regarding discomfort while originating pre-Casey, is still present in the 

post-Casey era. See Whole Woman's Health v. Hellerstedt, 231 F. Supp. 3d 218, 230-31 (W.D. 

Tex. 2017) (holding a fetal disposition statute unconstitutional for a myriad of reasons showing 

an undue burden, among which was that evidence existed that the statute would dissuade women 

from seeking abortion procedures due to grief or shame); See Whole Woman's Health v. Smith, 

338 F. Supp. 3d 606, 636 (W.D. Tex. 2018), appeal docketed, No. 18-50730 (holding a fetal 

disposition statute unconstitutional because, inter alia, forcing a woman to adopt the state’s view 

of pregnancy would cause “grief, stigma, shame, and distress” that ultimately outweighs the 

state’s interests). 

 Similar to Treen, the present case presents the requirement for a woman to decide what to 

do with fetal remains, and if not, leaving the decision to the medical center. While the statute in 

Louisiana and Greene clearly have some significant differences, the end result remains the same. 

By creating a false equivocation between the right to an abortion and the killing of a human 

being, the state is imposing its definition of life on its citizens contrary to any individual’s 

physical, emotional, or religious definitions of what constitutes life. Such an imposition on how 

an individual is forced to acknowledge their fetal remains serves to cause significant distress. A 

state’s intent to force an individual to suffer “grief, stigma, shame, and distress” is definitively an 

undue burden as it punishes an otherwise legal action to promote compliance. Punishment to 

promote compliance being a far cry from the informed persuasion allowable to promote a state’s 

interest in life under the jurisprudence of Casey. “At worst” this type of statute would “intrude 

into the realm of constitutional protection afforded to ‘personal decisions concerning not only the 
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meaning of procreation but also human responsibility and respect for it.’” Smith, 338 F. Supp. 3d 

at 636 (quoting Casey, 505 U.S. at 851–53). Regardless of whether the choice must be made or 

discussed pre- or post-abortion, the state’s moral imposition clearly creates a psychological 

burden that would invade and ripple through the decision-making in a woman’s constitutional 

right to receive both elective and non-elective abortion procedures.  

B. The State of Greene’s statute constitutes an undue economic burden that 

impermissibly restricts a women’s right to receive an abortion procedure. 

 

 The State of Greene’s fetal disposition statute is reckless in both its lack of cost 

consideration and that those costs create an impermissable burden to accessing abortion 

procedures. Although Casey did not rest on the problem of costs in its specific facts, The Court 

left open the possibility that cost could become a “substantial obstacle” to a woman seeking an 

abortion. Planned Parenthood of S.E. Pennsylvania v. Casey, 505 U.S. 833, 901 (1992). 

Regardless of the legitimacy of a state’s interest in the disposal of fetal tissue, an undue 

burden on access to abortion will outweigh that interest. Whole Woman's Health v. Hellerstedt, 

231 F. Supp. 3d 218, 230 (W.D. Tex. 2017). In 2016, The State of Texas created a new law 

regarding the “definition, treatment, and disposition of special waste from healthcare-related 

facilities.” Id. at 223-24. In the days following the implementation of the final version of the rule, 

this case was brought. Id. at 225. Alongside other concerns, the court decided that regardless of 

whether a state had a legitimate interest in the disposition of fetal remains, the associated costs 

may be an undue burden by functionally restricting the right to an abortion. Id. at 232. To enact 

the statute, medical clinics would almost certainly have to turn to third parties as most care 

facilities are ill-equipped for ash collection or burial as the statute requires. Id. at 231. The court 
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remarked that it was undisputed that the fetal disposition statute would increase costs for 

healthcare providers, however, Texas’ estimate of the costs of around $300 was unsupported by 

research and relied heavily on assumptions. Id. at 230-231. 

A note from the University of California, Davis, analyzed fetal remains provisions even 

further. Elizabeth Kimball Key, The Forced Choice of Dignified Disposal: Government Mandate 

of Interment or Cremation of Fetal Remains, 51:305 U.C. DAVIS 305 (2017). The fetal abortion 

ban in Louisiana is estimated to cost a woman making the average income anywhere from a 

quarter to forty percent of her monthly income to receive an abortion procedure. Id. at 328-29. 

“A rise in abortion price will undoubtedly make it more difficult for some women to obtain an 

abortion,” and “in particular, low-income and minority patients will be vulnerable to price 

fluctuations.” Id. at 329.  

The present case is similar to Hellerstedt regarding several key facts. If the mother 

declines to decide what to do with the fetus, then the medical care center is then responsible for 

disposal. Texas is an interesting comparator in regards to cost factors given that the other state to 

have a fetal disposition statute on the books, Minnesota, allows for group disposition of the fetal 

tissue which greatly reduces cost and labor. See Planned Parenthood of Minnesota v. State of 

Minn., 910 F.2d 479, 487 (8th Cir. 1990) (explaining the cost of the fetal disposition statute is a 

non-factor given the advantages of group disposition). The State of Greene on the other hand 

requires each individual fetus to be disposed of separately. Whether that means individual 

cremation or burial, the cost of this regulation is significantly higher than any court has currently 

recognized. Especially on the heels of the pre-viability abortion ban discussed Supra, the lack of 

any cost analysis by the State of Greene in creating this statute shows the state’s concern lies 

more with impacting abortion than some other legitimate interest. See Hellerstedt, 231 F. Supp. 
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3d at 229 (analyzing that a fetal disposition statute, in the context of repeated attempts by Texas 

to place limits on abortion, was likely a mere pretext for restricting abortions). The heightened 

costs from disposal, transport, logistics, collection, etc., will undoubtedly price out many women 

who may ultimately have to choose between rent and groceries or an abortion procedure when 

allocating their monthly income. 

C. The State of Greene’s statute constitutes an undue burden through a 

functional limitation on the access to an abortion procedure that 

impermissibly restricts a women’s right to receive an abortion procedure. 

 

 If the singular abortion clinic in the State of Greene is unable to comply with the new 

fetal tissue statute, then the only abortion option in the state will be functionally unable to 

operate legally. The impact of the fetal disposition statute will create a situation where the only 

abortion clinic in Green will be forced to close because of a lack of ability to dispose of the fetal 

tissue as mandated. 

 Even if a vendor could meet demand for the disposal of fetal tissue, evidence exists 

that medical waste disposal is a particular vulnerability for abortion providers. Whole 

Woman's Health v. Hellerstedt, 231 F. Supp. 3d 218, 231-32 (W.D. Tex. 2017). In 2016, The 

State of Texas created a new law regarding the “definition, treatment, and disposition of special 

waste from healthcare-related facilities.” Id. at 223-24. In the days following the implementation 

of the final version of the rule, this case was brought. Id. at 225. In the court’s decision to strike 

down the fetal tissue statute, the court examined evidence regarding the ability to procure a 

provider for these regulations. Id. at 230-32. The problem of “insufficient vendors to handle the 

disposal of fetal tissue in compliance with the [fetal remains statute]... would be a major, if 

not fatal, blow to healthcare providers performing abortions.” Id. at 232. The court then went 
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on to rationalize that as the supreme court decided that merely seven or eight abortion clinics 

could not service the state of texas, the idea of a single vendor to obtain and dispose of 

Texas’ fetal tissue, possibly commingled with other biological waste, is equally incredulous. 

Id.at 231. 

 In the following year, the Western District of Texas again tackled the fetal tissue 

disposition statute explaining how under the fetal remains statute several clinics nearly had to 

suspend service entirely due to an inability to dispose of the waste. Whole Woman's Health v. 

Smith, 338 F. Supp. 3d 606, 630 (W.D. Tex. 2018). The court determined: 

[Nobody] suggests that a new industry or waste disposal mechanism has developed 

or will develop to accommodate the disposal of embryonic and fetal tissue remains 

as required by the challenged laws. And, as analyzed below, the entities 

traditionally used to inter human remains or scatter their ashes are not structured or 

prepared to accommodate disposal… Funeral homes, for example, handle a limited 

amount of human remains and are not structured to accommodate the regularly-

generated byproducts of abortion and miscarriage procedures… Such evidence 

demonstrates how funeral homes are not a viable option for transporting or treating 

embryonic and fetal tissue remains. 

 

 Id. at 630. 

 

Similar to Hellerstedt and Smith, the present case presents the problem that abortion 

providers in the state of Greene will unlikely be able to handle the disposal of fetal tissue. The 

court in Hellerstedt and Smith explain why that is not only a dangerous proposition to access to 

abortion but also how in the present case it may result in the shut down of Greene’s sole abortion 

facility. Whether it be a third party’s inability to handle the volume of tissue, or fear of negative 

publicity over providing abortion adjacent services, the current statute likely puts Greene’s 

abortion clinic at the mercy of a largely volatile third party. Such a possibility of random 
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intermittent access to the right to an abortion is by definition an undue burden on women seeking 

that right and must be deemed unconstitutional. 
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CONCLUSION 

 

 The State of Greene has promulgated two statutes with significant consequences for the 

right to an abortion in the state. The first, a pre-viability ban on all elective abortions, is clearly at 

odds with the nation’s current abortion jurisprudence. Illegality is plainly an insurmountable 

burden by which one may access their right to an abortion. The statute seems to only serve the 

purpose of bringing up the topic of pre-viability abortion in hopes of overturning current 

precedent. On top of the sheer chaos that would be wrought by a reversal of Roe and its progeny 

cases, based on an analysis of every metric by which The Court may consider overturning 

precedent, the analysis fails to provide a reason to do so.  

Greene’s second statute regarding fetal tissue disposition is significantly better tailored, 

but still represents a definitive undue burden on the right to access an abortion. The statute, while 

disguised as for the legitimate interest of disposing fetal tissue in a “proper” way, would force 

women out of pursuing an abortion. The statute affects the decision in three major ways. First, by 

forcing a woman to accept another’s definition of life that may be at odds with her own, she is 

stripped of the dignity by which to deal with this process on her own terms. The statute serves to 

enshrine grief and stigma into the process of receiving an abortion on top of the difficult decision 

that already exists. Second, the reckless economic impact wrought by the state on the cost of an 

abortion may make several women have to decide between groceries or an abortion. Economic 

extortion is definitively an undue burden on the right to an abortion. Third, the feasibility of the 

program purely on its own merits puts the singular abortion clinic at risk. Even a minor lapse in 

coverage by a volatile third party could cut off access to an abortion for the entire population of 

the state. For all the aforementioned reasons, this court must affirm the lower court's decision 

and declare the statutes passed by the State of Greene to be unconstitutional.  
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