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QUESTIONS PRESENTED 

The Gestational Age Act (“the Act” introduced as House Bill 411) prohibits healthcare 

providers from performing abortions “in most cases . . . until a physician first determines and 

documents a fetus’s probable gestational age.” Record on Appeal at 3. This Act, in concert with 

other statutes, subsequently makes it a felony for a provider to “knowingly and intentionally 

perform an abortion” until the provider concludes the age of the fetus. Greene St. Ann. § 16-34-

2-7(a). It also threatens “disciplinary sanctions” and “civil liability for wrongful death” if the 

provider attempts to treat his or her patient until these additional tests can be done. Greene St. 

Ann. § 16-34-4-9(a). The law goes on to bar providers from “perform[ing], induc[ing], or 

attempt[ing] to perform or induce an abortion of an unborn human being if the probable 

gestational age of the unborn human being has been determined to be greater than fifteen (15) 

weeks.” Record on Appeal at 3, quoting the Act. 

In the same year, the State of Greene passed another bill, H.B. 222 (codified in part as 

Greene St. Ann. § 16-34-3-2-(a)), regulating the disposal of embryonic and fetal tissue resulting 

from the termination of a pregnancy. Initially, H.B. 222 requires that providers reiterate to the 

the person seeking an abortion that she has “the right to determine the final disposition of an 

aborted fetus.” Greene St. Ann. § 16-34-3-2-(a). If that person elects to have the facility dispose 

of the fetal remains, then H.B. 222 imposes on abortion providers a certain manner in which they 

dispose of the remains. No longer may facilities incinerate the fetuses along with other 

pathological waste (as defined by Greene St. Ann. § 16-41-16-4(b)(1)), but the statute requires a 

formal burial or separate cremation. H.B. 222 requires facilities to apply for and obtain “burial 

transit permits” for each fetus, or else cremate the aborted fetuses individually. 
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The questions presented are as follows: 

(1) Whether the Act’s prohibition on pre-viability abortions is unconstitutional? 

(2) Whether H.B. 222’s requiring healthcare facilities to dispose of embryonic and fetal 

remains in the same manner as other human remains imposes an undue burden on a woman's 

decision to have an abortion? 
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SUMMARY OF ARGUMENT 

The court of appeals was correct in invalidating the State of Greene’s Gestational Age 

Act of 2020 and H.B. 222. Both laws in question are facially unconstitutional as violations of the 

Due Process Clause enumerated in the Fourteenth Amendment. The laws’ purpose and effect 

place a substantial obstacle in the path of a person seeking an abortion. 

I. The Gestational Age Act is facially invalid as a violation of the Due Process Clause of 

the Fourteenth Amendment in that it substantially interferes with the constitutional right 

of state constituents to obtain abortions before the state has any vested interest in the 

fetus. 

A. The Act grants de jure interference from the State of Greene to hinder abortions 

pre-viability by barring the procedure before a physician can ascertain the 

“probable gestational age” and prohibiting abortions later than fifteen weeks of 

gestational age. 

B. Should this Court find that the Act is not facially unconstitutional, the Court must 

apply strict scrutiny to ascertain its constitutionality as it intervenes in a 

substantive constitutional right. 

i. An as-applied review under strict scrutiny would still show the law to be 

unconstitutional as it attempts to intervene in accessing abortion before it 

has an “important governmental” interest and is not narrowly tailored to 

achieve that interest. 

II. House Bill 222, regulating the disposal of fetal remains, is facially unconstitutional as it 

places an undue burden on a person seeking an abortion. 

A. H.B. 222 requires fetal remains to be buried or cremated, effectively tripling to 

quadrupling the cost of an abortion. Cremation costs are rising exponentially, and 
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the cost of a burial transit permit can cost twice as much as the abortion itself. 

These forms of disposal are prohibitively expensive and impose an undue burden 

on a person seeking an abortion, making the law unconstitutional as applied. 

B. Further, H.B. 222 commandeers the physician-patient conversation by 

requiring recitation of certain scripts which have the effect of humanizing surgical 

remains that (1) no longer hold the potential for human life and therefore do not 

require the State’s interest, (2) have long been recognized as anticipated 

pathological waste resulting from a surgical procedure. These kinds of 

conversations run a high risk of potentially traumatizing an already vulnerable 

person after an intensive medical procedure. 

III. Because the court of appeals correctly decided the questions presented, this Court need 

not fashion any additional remedy except to affirm. If the Court nevertheless concludes 

that these Acts are not facially invalid under the Fourteenth Amendment, the Court 

should affirm the lower courts under the doctrine of stare decisis and for the stability of 

society. 
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ARGUMENT 

THE GESTATIONAL AGE ACT OF 2020 IS FACIALLY UNCONSTITUTIONAL AS A 

VIOLATION OF THE DUE PROCESS CLAUSE OF THE FOURTEENTH 

AMENDMENT. 

I. The Gestational Age Act is the State of Greene’s attempt to intervene in a 

medical procedure before it has a recognizable “important governmental 

interest” and interferes with an individual’s protected right to “liberty” as 

enumerated in the Fourteenth Amendment. 

It is settled law that a state does not have an interest in a fetus prior to its viability. Roe v. 

Wade, 410 U.S. 113, 163 (1973) (“With respect to the State's important and legitimate interest in 

potential life, the ‘compelling’ point is at viability.”); Planned Parenthood of Se. Pennsylvania v. 

Casey, 505 U.S. 833, 846 (1992) (“Before viability, the State's interests are not strong enough to 

support a prohibition of abortion or the imposition of a substantial obstacle to the woman's 

effective right to elect the procedure.”); Gonzales v. Carhart, 550 U.S. 124, 146 (2007) (“Before 

viability, a State ‘may not prohibit any woman from making the ultimate decision to terminate 

her pregnancy.’ It also may not impose upon this right an undue burden, which exists if a 

regulation’s ‘purpose or effect is to place a substantial obstacle in the path of a woman seeking 

an abortion before the fetus attains viability.’”) (internal citations omitted). “The woman's right 

to terminate her pregnancy before viability is the most central principle of Roe v. Wade. It is a 

rule of law and a component of liberty we cannot renounce.” Casey, 505 U.S. at 871. 

In order for the Gestational Age Act to survive strict scrutiny, its provisions must serve a 

compelling state interest. The Roe Court has held that “the State’s important and legitimate 

interest in potential life, the ‘compelling’ point is viability.” Roe v. Wade, 410 U.S. 113, 163 

(1973). The Act criminalizes abortions after a fetus reaches 15 weeks gestational age and 
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infringes upon a woman’s right of privacy. Roe held “the right of personal privacy includes the 

abortion decision, but that this right is not unqualified and must be considered against important 

state interests in regulation.” Id. at 154. A statute that does not regard a woman’s stage of 

pregnancy, viability and thereafter, and “without recognition of the other interests involved, is 

violative of the Due Process Clause of the Fourteenth Amendment.” Id. at 164. As was held in 

Coleman, the state’s interest is not “compelling” until a fetus has reached viability, and as a 

result this statute would not survive strict scrutiny. Coleman v. DeWitt, 282 F.3d 908, 912 (6th 

Cir. 2002), quoting Roe at 162–63. Justice Thomas’s dissent in Hellerstedt asserted that while 

the tiers of scrutiny exist, they merely inform and assist in the “balancing of constitutional rights 

and interests in any given case.” Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292, 2328 

(2016). While it may be true that the Court, in its review of abortion regulations, has wavered 

between strict scrutiny and heightened scrutiny throughout case precedent, the protected rights of 

due process and liberty remain static. The Act neither survives strict scrutiny nor heightened 

scrutiny and should be struck down as a violation of the Due Process Clause of the Fourteenth 

Amendment. 

A. A restriction of pre-viability abortions is, in effect, a ban. 

The State of Greene conceded that “it ha[s] no evidence of viability at 15 weeks and that 

it is the Greene Department of Health’s position that a fetus cannot survive outside the womb at 

15 weeks.” Record on Appeal at 8. The State argues that the Act is “a mere regulation of the time 

period during which abortions may be performed” and thus the district court should have 

considered the State’s interest. Record on Appeal at 8–9. However, as the court of appeals found, 

“[t]he Act pegs the availability of abortions to a specific gestational age that undisputedly 
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prevents the abortions of some non-viable fetuses. [Therefore,] [i]t is a prohibition on pre-

viability abortion.” Record on Appeal at 9.  

The Court’s decision in Webster may initially appear to provide precedent that would 

uphold an imposition of testing viability: “The viability-testing provision of the Missouri Act is 

concerned with promoting the State's interest in potential human life rather than in maternal 

health.” Webster v. Reprod. Health Servs., 492 U.S. 490, 520 (1989). It concluded that the 

Missouri statute in question “creates what is essentially a presumption of viability at 20 weeks, 

which the physician must rebut with tests indicating that the fetus is not viable prior to 

performing an abortion” and that “[t]he Missouri testing requirement here is reasonably designed 

to ensure that abortions are not performed where the fetus is viable—an end which all concede is 

legitimate—and that is sufficient to sustain its constitutionality.” Id at 520. The key difference in 

the instant case is that the law does not create a presumption of viability at fifteen weeks. Indeed, 

“[t]he State conceded that it had no evidence of viability at 15 weeks and that it is the Greene 

Department of Health's position that a fetus cannot survive outside the womb at 15 weeks.” 

Record on Appeal at 8. 

The Act’s effect prevents a woman from seeking to obtain an abortion between 15–24 

weeks—a time period that the Court has previously held is pre-viability for a fetus. A regulatory 

practice, as the State implies the act seeks to achieve, affects the manner in which the health and 

safety of the woman and the potential human life are preserved. This Act goes beyond that – “by 

banning abortions after 1[5] weeks’ gestation, the Act prohibits women from making the ultimate 

decision to terminating a pregnancy at a point before viability.” Edwards v. Beck, 786 F.3d 1113, 

1117 (8th Cir. 2015). Curtailing the period of time upon which a woman may be able to exercise 

their right to an abortion, a period of time that was determined protected by previous case law, is 



6 

 

   

 

in effect banning abortion beyond 15 weeks. This truncated period is not regulating abortion 

procedures; it is banning it. Thus, the Act must be held unconstitutional. 

B. The Act, as applied, would impose extensive state interference, and thus an undue 

burden on the accessibility of abortions. 

While the state alleges that the Act serves as a regulation on abortion, this regulation has 

gone beyond its realm and is unreasonable. The state has the power to regulate the “mode and 

manner” of abortion pre-viability, but it does not have the power to “proscribe a woman from 

electing abortion, nor may it impose an undue burden on her choice through regulations.” 

Isaacson v. Horne, 716 F.3d 1213, 1217 (9th Cir. 2013). The Court has held that “only where 

state regulation imposes an undue burden on a woman’s ability to make this decision does the 

power of the State reach into the heart of the liberty protected by the Due Process Clause.” Casey 

at 874 (internal citations omitted). 

If a gestational age provision is enforced, an undue burden is imposed upon a woman’s 

right to choose, and thus curtails the pre-viability standard determined from a long line of case 

precedent decided in this Court. Casey’s undue burden test must be applied when examining the 

merits of the Act. The undue burden test looks to the purpose and effect of a given regulation and 

if it imposes a substantial burden to the woman seeking an abortion. Jane L. v. Bangerter, 102 

F.3d 1112, 1116 (10th Cir. 1996), quoting Casey at 878. The Act does not seek to inform a 

woman’s free choice—it hinders it. In Bangerter, we see that a similar statute truncating pre-

viability abortions does not pass the undue burden test. The Court upholds Casey by assessing 

the statute’s impact on women. The statute “impose[d] more than a substantial obstacle; it 

constitutes an outright ban.” Bangerter at 1117. The Utah statute banned abortion beyond 20 

weeks—an additional 5 weeks beyond Greene’s Gestational Age Act—and the court of appeals 
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still struck it down as a ban on pre-viability abortions rather than a regulation. This matter is no 

different. 

A woman’s access to an abortion, pre-viability, must not be infringed upon as a result of 

any state regulation. A regulation that imposes a prohibition on a woman’s access to an abortion 

and hinders a right to choose places a “substantial obstacle” and consequentially an undue 

burden. Casey at 877. The Act ignores previous case law as it does not merely preserve woman’s 

health or the potentiality of human life (Roe at 732) but instead “place[s] a substantial obstacle in 

the path of a woman seeking an abortion before the fetus attains viability.” Casey at 878. 

The state may appear to have a vested interest, however, that interest must first be in the 

woman’s life and freedom to choose. Isaacson held that state interest in the fetus or potential for 

life “only becomes compelling at the point of viability” and only after this point may a state 

begin to regulate and proscribe abortion (as necessary). Isaacson, 715 F.3d at 1222; Roe, 410 

U.S. at 164–65. A similar statute in Arizona attempted to prohibit abortion after a gestational age 

of 20 weeks. The Arizona statute was described as a ban on pre-viability abortion and was struck 

down as unconstitutional. Isaacson at 1226. The Gonzales Court held “before viability, a State 

may not prohibit any woman from making the ultimate decision to terminate her pregnancy.” 

Isaacson at 1226, quoting Gonzales, 550 U.S. at 146; accord Casey, 505 U.S. at 846. The review 

of the Act should yield similar results. A state cannot make the choice for a woman by imposing 

a time limitation prior to the point of viability. 
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THE STATE OF GREENE’S FETAL DISPOSAL PROVISION IS AN 

UNCONSTITUTIONAL VIOLATION OF THE DUE PROCESS CLAUSE OF THE 

FOURTEENTH AMENDMENT. 

I. The fetal disposition provision is an unnecessary health regulation with the 

purpose or effect of imposing a substantial obstacle in the way of a person 

seeking an abortion.  

The issue before this Court regarding the State of Greene’s H.B. 222 (directing fetal 

disposal) is whether the statute, in its imposition of additional financial and emotional costs, 

embodies an impermissible violation of the Due Process Clause of the Fourteenth Amendment.  

This Court has found that the constitutional right at stake in abortion regulations stem 

from “the woman's decision to terminate her pregnancy derive[d] from the Due Process Clause 

of the Fourteenth Amendment. It declares that no State shall ‘deprive any person of life, liberty, 

or property, without due process of law.’ The controlling word in the cases before us is 

‘liberty.’” Planned Parenthood of Se. Pennsylvania v. Casey, 505 U.S. 833, 874 (1992). This 

relevant rule applies to this case “[o]nly where state regulation imposes an undue burden on a 

woman's ability to make this decision does the power of the State reach into the heart of the 

liberty protected by the Due Process Clause.” Id. at 874. Thus, if the fetal disposal provision is 

found to pose an undue burden on this ability to elect for an abortion, then it violates the 

Fourteenth Amendment and must be struck down as unconstitutional. 

A. H.B. 222 creates duress and substantially inhibits a person’s freedom of choice to 

obtain an abortion by adding hundreds of thousands of dollars to the cost of an 

abortion. 

Under this provision, a healthcare facility charged with the responsibility of disposing of 

a fetus must obtain a “burial transmit permit” for each fetus, just as it would for the 
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“transportation or disposition of a dead human body.” Greene St. Ann. § 23-14-31-5. 

Additionally, the law requires a clinic to bury or cremate the aborted fetuses individually, stating 

that fetuses “may not be cremated by simultaneous cremation.” Greene St. Ann. § 16-34-3-4(a). 

The additional costs of these processes, presumably transferred to the patient, will make it so that 

patients seeking abortions will not be able to afford the procedure any longer. 

At the offset, an abortion procedure costs several hundred dollars and often well over 

$1,000. See How Much Does an Abortion Cost?, COMPASSCARE (citing R. Jones, et al., 

Differences in Abortion Service Delivery in Hostile, Middle-Ground, and Supportive States in 

2014, 28 WOMEN’S HEALTH ISSUES 212 (2018)) (last accessed Sept. 22, 2021) (“The average 

cost for a first-trimester abortion is in the US is $508 (anywhere between $75 and $2500).”). 

“The median cost for a second-trimester abortion is $1,195.” How Much Does an Abortion 

Cost?, COMPASSCARE (last accessed Sept. 22, 2021); see also Abortion in Texas, ACLU TEXAS 

(Sept. 14, 2021) (“The cost in the first trimester is between $300 and $800 for a medication 

abortion and between $300 and $1,500 for a procedure abortion.”). A compilation of state 

funeral costs show that the average funeral home’s basic service fee, not including additional 

options, costs at least $1,000 and easily over $2,000. How Much Does a Funeral Cost?, LINCOLN 

HERITAGE FUNERAL ADVANTAGE (last accessed Sept. 22, 2021). These costs are unavoidable. 

See Funeral Costs and Pricing Checklist, CONSUMER INFORMATION, FEDERAL TRADE 

COMMISSION (July 2021) (“The Funeral Rule allows funeral providers to charge a basic services 

fee that customers have to pay. The basic services fee includes services that are common to all 

funerals, regardless of the specific arrangement. These include funeral planning, securing the 

necessary permits and copies of death certificates, preparing the notices, sheltering the remains, 

and coordinating the arrangements with the cemetery, crematory or other third parties.”) 
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(emphasis added). Opting into a direct cremation does not offer much financial relief, as those 

costs push the entire procedure into the $1,000 mark. Cremation Cost: A Comprehensive Guide, 

LINCOLN HERITAGE FUNERAL ADVANTAGE (last accessed Sept. 22, 2021) (“While prices vary 

from region to region, direct cremation costs between $700 and upwards of $900.”). 

Taken together, a State of Greene citizen seeking an abortion and opting for the most 

cost-effective disposal method can expect to pay at least $1,200 because of H.B. 222. This is not 

the “slight amount” of cost increase that this Court envisioned when it upheld the 

constitutionality of the Pennsylvania statute in Casey. Casey at 901. Indeed, this Court 

recognized then that “at some point increased cost could become a substantial obstacle.” Id at 

901. Nor was this a concern for the Eighth Circuit when it upheld the constitutionality of a 

similar statute because it “believed the cost resulting from mandated disposal methods is 

permissible under the reasoning of Ashcroft.” Planned Parenthood of Minnesota v. State of 

Minn., 910 F.2d 479, 487 (8th Cir. 1990). In that case, however, the “statute as construed allows 

for group disposition,” which is not permitted by H.B. 222. 

These additional costs were unanticipated thirty years ago. As the demand for funeral and 

cremation services continue to rise, in part from laws like H.B. 222, the costs associated will also 

rise. This is a foundational supply-and-demand principle. Petitioners may argue that surely not 

all of the costs will be imposed on patients, that the clinics will cover portions of the expenses, 

and the state often plays a role in subsidizing medical bills for those who may not otherwise be 

able to afford them. To that point, the Court should consider the rapid exclusion of abortion costs 

from government healthcare funds. Harris v. McRae, 448 U.S. 297, 326 (1980) (“[A] State that 

participates in the Medicaid program is not obligated under Title XIX to continue to fund those 

medically necessary abortions for which federal reimbursement is unavailable”). 
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It is impermissible for the State of Greene to demand that people seeking abortions 

shoulder these costs. Indeed, many may opt to forego the choice altogether rather than grapple 

with this additional burden. This kind of governmental overreach is precisely why citizens have 

the protection of the Due Process Clause. We urge the Court strike the State of Greene’s H.B. 

222 as unconstitutionally burdensome on the liberty to elect an abortion. 

B. H.B. 222 inappropriately intervenes in the physician-patient conversation by 

requiring unnecessary conversations that can damage the mental and emotional 

wellbeing of the patient. 

H.B. 222 imposes an additional burden in that certain conversations are had between 

patients and physicians regarding the disposal of fetal remains. In the past, courts have 

recognized that “[f]etal disposal statutes have been struck down . . . as infringing on a woman's 

right to an abortion.” Planned Parenthood of Minnesota v. State of Minn., 910 F.2d 479, 481 (8th 

Cir. 1990) (referencing City of Akron v. Akron Center for Reproductive Health, Inc., 462 U.S. 

416, 451 (1983)); cf. Box v. Planned Parenthood of Indiana & Kentucky, Inc., 139 S. Ct. 1780, 

1782 (2019) (upholding a disposition law in part because “[r]espondents have never argued that 

Indiana's law creates an undue burden on a woman's right to obtain an abortion.”). This Court 

has found unambiguously that “[u]nnecessary health regulations that have the purpose or effect 

of presenting a substantial obstacle to a woman seeking an abortion impose an undue burden on 

the right.” Casey at 879. This is predicated on the fact that “[i]t cannot be questioned that 

psychological well-being is a facet of health.” Id. at 882. 

The Court in Casey upheld the constitutionality of the fetal disposal statute as “a 

reasonable measure to ensure an informed choice” and held that the “requirement cannot be 

considered a substantial obstacle to obtaining an abortion.” Id. at 883. This cannot be the end of 
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this Court’s analysis, however, because the statute at issue in Casey “[did] not require a 

physician to comply with the informed consent provisions ‘if he or she can demonstrate by a 

preponderance of the evidence, that he or she reasonably believed that furnishing the information 

would have resulted in a severely adverse effect on the physical or mental health of the patient.’” 

Id. at 883–84. This discretion to medical experts is not provided in H.B. 222. The fetal disposal 

provision in H.B. 222 requires, without allowing “the physician [to] exercis[e] his or her medical 

judgment” (Casey at 884) to explain to the patient that she has the option to take the fetal 

remains home and dispose of them how she would. 

To add insult to injury, the patient would then have to face an increased medical bill with 

costs associated with burying a body (such as the cremation cost of burial permit cost). Rather 

than allowing the patient to recover in peace, H.B. 222 haunts the patient with the prospect of 

coordinating the disposal and billable costs meant to humanize the surgical remains. Even the 

dissent in Casey was primarily concerned with the psychological well-being of the patient, which 

this bill would no doubt erode. Casey at 941 (“[F]or the Chief Justice, only women's 

psychological health is a concern . . . .”). 

ERODING OR ELIMINATING THE PROTECTION OF ROE V. WADE WOULD 

HAVE SEVERE CONSEQUENCES FOR SOCIETY. 

I. The Court’s previous ruling that such a ban is unconstitutional should be 

affirmed under the doctrine of stare decisis.  

Stare decisis allows for the general public to have faith and reliance in the judicial 

process as determined by previous case precedent. The predictability that stare decisis affords is 

critical and overturning the court’s prior determinations would upend this predictability that we 

have come to rely on. This Court has recognized the right to an abortion, pre-viability, decades 

ago and affirmed it many times over. 
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To eliminate the protections affirmed in Roe v. Wade, would contradict established 

principles that solidify the Court’s integrity. The Casey Court discussed what kind of impact the 

judicial system would face from reversing prior Court decisions: “[t]he country’s loss of 

confidence in the Judiciary would be underscored by an equally certain and equally reasonable 

condemnation for another failing in overruling unnecessarily and under pressure.” Casey at 867. 

The Court held that the Supreme Court offers a “promise of constancy . . . bind[ing] its maker for 

as long as the power to stand by the decision survives and the understanding of the issue has not 

changed so fundamentally as to render the commitment obsolete.” Id. at 867. 

The protections promised by Roe have been affirmed several times over, as recently as 

2016 in Hellerstedt and in 2013 with Isaacson. This demonstrates that the issue of pre-viability 

abortion has not “changed so fundamentally as to render the commitment obsolete.” Casey at 

867. The cases below continue to establish that pre-viability abortion should be protected. 

Though there are arguments to be made regarding advancements in technology that would allow 

for viability to take place at an earlier stage of fetal development—advancements have not been 

sufficiently conclusive so as to ensure that a fetus is viable earlier than 24 weeks.  

The lower courts have determined that the Gestational Age Act is unconstitutional. The 

Supreme Court overruling this holding runs the risk of blurring the lines between the roles of the 

judiciary and the legislative. When examining a state regulation regarding abortions and medical 

exception regulations, the Ayotte court held that it should not go beyond its scope and “not 

nullify more of a legislature’s work.” Ayotte v. Planned Parenthood of Northern New England, 

546 U.S. 320, 329 (2006). When examining a statute’s constitutionality, the Court may be able to 

discern if the statute is facially invalid, but not it may not tailor the existing statutory law to pass 

constitutional muster. The Ayotte Court stated, “mindful that our constitutional mandate and 
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institutional competence are limited, we restrain ourselves from ‘rewrit[ing] state law to conform 

it to constitutional requirements’ even as we strive to salvage it.” Id. at 968, quoting Virginia v. 

American Booksellers Ass’n, 484 U.S. 383, 397 (1988). Given the work the lower courts have 

done regarding this matter and the application of case law as to the constitutional validity of the 

Act, coming to a different conclusion on the Act’s validity would not only undermine the 

doctrine of stare decisis but runs the risk of advertising the Court as a “super-legislature.” 

Further, the Hellerstedt court held that “a severability clause is not grounds for a court to ‘devise 

a judicial remedy that entail[s] quintessentially legislative work.” Hellerstedt at 2319, quoting 

Ayotte at 329. The statute as it stands is facially and as applied unconstitutional, thus making it 

clear that the lower court’s holding should be affirmed.  

Should the Court uphold this Act, it will waiver in its neutral capacity and demonstrate 

that viability is no longer determined by a physician and supported by the highest court of the 

land—but rather one that may differentiate depending on the political inclinations of those 

serving. “Stare decisis also maintains the Court's appearance as an apolitical institution, which is 

critical to maintaining the public's trust in the American court system.” Brief for Organizations 

of Women Lawyers-Women Lawyers on Guard Inc. et al. as Amici Curiae Supporting 

Respondents at 10, Dobbs v. Jackson Women's Health Organization, No 19-1392 (U.S. Dec. 1, 

2021). As the Court held in June, stare decisis provides that like cases should be reviewed in a 

like manner. This case is reminiscent of the same characteristics and determinations that case 

precedent has held in the past. See June Medical Services L.L.C. v. Russo, 140 S. Ct. 2103, 

2141–42 (2020) (“The result in this case is controlled by our decision four years ago invalidating 

a nearly identical Texas law.”) (Roberts, C.J., concurring in the judgment). A regulation that 

prohibits pre-viability abortions is a ban and unconstitutional—stare decisis maintains that this 
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Court should make the same determination. Diverting from the path that case precedent has so 

drawn for us would negatively impact the trust in the legal system. Under the doctrine of stare 

decisis, this court should affirm the lower court’s holding—the State of Greene’s Gestational 

Age Act and H.B. 222 are unconstitutional. 

CONCLUSION 

We contend that both the Act and H.B. 222 impose an undue burden on an individual 

seeking an abortion in the State of Greene, in violation of their Due Process rights under the 

Fourteenth Amendment. The laws in question do not serve a compelling state interest other than 

to severely impact the right of privacy and liberty on an individual seeking an abortion. The 

statutes are not rationally related to the State’s alleged compelling interest. Statutes serving state 

interests are unconstitutional when they place a substantial obstacle in the path of an individual’s 

choice. In addition to the substantial obstacles that these statutes impose, the doctrine of stare 

decisis implores the Court to maintain its neutral-facing position. Thus, affording society the 

comfort and reliability of the Court’s ability to conform to binding case law. For the foregoing 

reasons, the judgment below should be affirmed.  

 


