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QUESTIONS PRESENTED 

(1)  Whether The Gestational Age Act is a valid state regulation on abortions when it 

(a) provides several statutory exceptions to the fifteen-week provision; 

(b) protects the dignity, health, and well-being of the mother and unborn child, which 

are legitimate – and even compelling – state interests; and 

(c) promotes these interests without imposing an undue burden on the mother, since 

the sole abortion provider in the State currently performs a majority of its 

procedures between eight to ten weeks and does not perform any abortion after 

sixteen weeks. 

(2)  Whether House Bill 222 is a valid state regulation on the disposal of fetal remains when it 

 (a) gives the mother the ultimate choice of how to dispose of the fetal remains and 

(b) requires healthcare facilities to demonstrate respect for the fetal life by individually 

disposing of embryonic and fetal remains in the same manner as other human 

remains. 
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CONSTITUTIONAL PROVISONS 

(1) “The powers not delegated to the United States by the Constitution, nor prohibited by it to 

the States, are reserved to the States respectively, or to the people.” U.S. Const. amend. X. 

(2) “No state shall make or enforce any law which . . . abridge[s] the privileges or immunities 

of [United States] citizens; nor shall any state deprive any person of life, liberty, or property, 

without due process of law; nor deny to any person within its jurisdiction the equal protection of 

the laws.” U.S. Const. amend. XIV, § 1. 
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STATUTORY PROVISIONS 

(1) After determining a fetus’s probable gestational age,  
 

[e]xcept in a medical emergency or in the case of severe fetal abnormality, a person 
shall not perform, induce, or attempt to perform or induce an abortion of an unborn 
human being if the probable gestational age of the unborn human has been 
determined to be greater than fifteen (15) weeks. 
 

Gestational Age Act, H.B. 411 (Greene 2020) [hereinafter the Act]. Furthermore, the Act provides 

that an abortion “shall be permitted if: a. A licensed physician in the State of Greene determines 

abortion is necessary to protect the health or life of the mother; or b. The pregnancy resulted from 

rape or incest.” Id. 

(2) To promote legitimate interests in “medical ethics” and “regulate the medical profession 

by ensuring that abortion providers, like other health care facilities, dispose of fetal remains in a 

method demonstrating respect for the life of the unborn[,]” the State must afford a woman “the 

right to determine the final disposition of an aborted fetus.” GREENE STAT. ANN. § 16-34-3-2(a) 

[hereinafter H.B. 222]. Also, “[a]n abortion clinic or health care facility having possession of an 

aborted fetus shall provide for the final disposition of the aborted fetus.  The burial transmit permit 

requirements of Greene St. Ann. § 16-37-3 apply to the final disposition of an aborted fetus, which 

must be interred or cremated.” Id. at § 3-4(a). In addition, H.B. 222 states that “[a]borted or 

miscarried fetuses may not be cremated by simultaneous cremation.” Id. 

(3) Anyone  

“who unlawfully causes the death of an unborn child is guilty of the separate 
offense of murder of an unborn child,” where the death is caused in perpetration of 
the murder of the mother, through willful or malicious acts intended to cause the 
death of the unborn child, or through acts inherently dangerous to human life and 
done so recklessly and wantonly as to evidence a disregard for life. 
 
R. at 18-19 (citing GREENE STAT. ANN. § 5-19(a) (2016)).
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STATEMENT OF THE CASE 

Acting on the desire of a supermajority in the State of Greene (“the State”), the legislature 

passed two laws designed to protect the health and dignity of the voiceless unborn children, 

mothers, and medical profession in the State. 

The State held elections in 2018. R. at 3. The governorship along with many seats in the 

General Assembly were on the ballot. R. at 3. It was an election that afforded the citizens of Greene 

the opportunity to decide what type of policies the government would enact. The incumbent 

Governor and the majority of the legislators up for re-election ran on a progressive ticket. R. at 3. 

Their platform included strong support for women’s reproductive rights and the maintenance of 

those rights. R. at 3. The opposing party, however, ran on a traditional values, strong pro-life stance. 

R. at 3. The opponents promised that if they were elected that they would protect “the life, liberty, 

and happiness of every citizen of Greene, whether born or unborn.” R. at 3. When the election was 

over, the people of Greene had spoken. It was a referendum on the type of policies the people of 

Greene wanted implanted. Not only did the conservative party win the Governor’s race, but they 

also won a majority of the legislative races that were ran. R. at 3. The candidates’ strong traditional 

values were essential to their victories in both houses. R. at 3.   

Unfortunately, the State sees roughly twenty-five thousand abortions and one thousand 

miscarriages and stillbirths a year. R. at 3. The vast majority of the abortions performed and 

miscarriages that occur happen during the early stages of pregnancy; specifically during the 

embryonic stage. R. at 3. The embryonic stage is approximately eight to ten weeks into a pregnancy. 

R. at 3. Abortions are induced either through a surgical procedure or by medication. R. at 3. 

Medication abortions are usually available until the tenth week of a pregnancy, which coincides 

with the length of time when most abortions take place. R. at 3.  
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On January 1, 2020, the State followed through on its election promises by the Governor 

signing House Bill 411. R. at 3. The bill, titled the “Gestational Age Act” (“the Act”), states that 

in most cases, an abortion cannot be performed until a physician first determines the unborn baby’s 

probable gestational age. R. at 3. If a determination is made that the probable age of the unborn is 

greater than fifteen weeks, an abortion cannot take place. R. at 3.  

The Act only affects a single entity because there is only one licensed abortion facility in 

the State, Greene Women’s Health Clinic, LLC which is operated by Elon Sternberger, M.D., and 

(collectively “the Clinic”). R. at 4. The Act only changes the previous law slightly in regulating 

abortions in the State to fifteen weeks. R. at 4. The Clinic already does not perform any abortions 

past sixteen weeks, unless the medical emergency or severe fetal abnormality exceptions apply. R. 

at 3, 5.  

The legislature found that most abortions performed after fifteen weeks are dilation and 

evacuation procedures. R. at 4. Additionally, developments in medical research have shown that 

the ability to open and close fingers and sense outside stimulations develops at twelve weeks, much 

earlier than the fifteen-week period stated in the Act. R. at 4. The legislature also expressed that 

abortion carries risk to maternal health which increases with gestational age and noted that the 

State has a compelling interest in protecting the mother’s health. R. at 4.  

In the State of Greene, it is a felony to knowingly and intentionally perform an abortion 

that is prohibited by law. R. at 4. Anyone who performs an unlawful abortion is subject to 

disciplinary sanctions and civil liability for wrongful death. R. at 4.  

To further their traditional values, the State also introduced House Bill 222 (“H.B. 222”) 

into law during 2020. R. at 5. H.B. 222 regulates the disposition of embryonic and fetal tissue 

resulting from abortion, still birth, or miscarriage. R. at 5. According to the legislative history, H.B.  
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222 is: (1) intended to promote legitimate interests of medical ethics and (2) regulate the medical 

profession by ensuring that abortion providers, similar to other healthcare facilities, dispose of 

fetal remains in a method demonstrating respect for the life of the unborn. R. at 5. H.B. 222 details 

the proper procedures of how to dispose of the unborn. R. at 5. The law also gives the mother the 

ultimate choice of how to dispose of those unborn remains. R. at 5. She can choose to dispose of 

the remains herself or allow the facility to do so on her behalf. R. at 5. Under H.B. 222 if the 

woman decides not to dispose of the remains, the abortion provider must do so. R. at 5. 

Prior to H.B. 222, a medical facility could dispose of remains through incineration with 

numerous unborn fetuses simultaneously along with any variety of surgical byproducts. R. at 5. 

However, H.B. 222 states that aborted or miscarried fetuses may not be cremated by simultaneous 

cremation. R. at 6. Additionally, H.B. 222 changed the definition of both infectious and 

pathological waste to state that they do not include aborted or miscarried fetuses. R. at 6. 

Included in the language of H.B. 222, the provider also must obtain a burial transmit permit, 

which is necessary for the transportation and disposition of a dead human body. R. at 5-6. H.B. 

222 requires an abortion facility to dispose of the fetal remains, like any other healthcare facility 

would, in a manner showing respect for human life. R. at 5. By requiring a permit, H.B. 222 limits 

facilities’ ability to contract with third parties that use mass incineration to dispose of the unborn. 

R. at 6.  

On January 1, 2020, the day the laws were enacted, the Clinic brought suit against the State 

in the District Court for the Northern District of Greene. R. at 4. The next day, the district court 

issued a temporary restraining order in favor of the respondents. R. at 4. After the court granted 

the Clinic’s motion to limit discovery to the issue of viability, the Clinic brought motion for 
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summary judgement seeking a declaratory judgement, preliminary injunctions, and permanent 

injunctions. R. at 2-4. 

At the district court proceeding, the Clinic claimed that viability is medically impossible at 

fifteen weeks. R. at 4. The State does not disagree that some women would be unable to receive 

an abortion prior viability; the Act “merely limit[s] the time frame” in which a woman needs to 

decide when to have an abortion. R. at 4. Additionally, the State asserted that this Court has not 

answered whether a state’s legitimate interests can justify a time-related abortion regulation. R. at 

4. The district court granted summary judgment for the Clinic and denied the State’s opposing 

motion for summary judgement. R. at 5.  

The State then appealed the final judgment to the United States Court of Appeals for the 

Fourteenth Circuit. R. at 2. On January 15, 2021, the Court of Appeals for the Fourteenth District 

affirmed the lower court’s denial of the State’s motion for summary judgement, granted the 

Clinic’s motion for summary judgement, and entered a permanent injunction in favor of the Clinic 

regarding the enforcement of the Act and H.B. 222. R. at 3. Following this decision, the State 

successfully petitioned this Court for certiorari. R. at 21.        

SUMMARY OF THE ARGUMENT 

I. The Act is constitutional because it is an exercise of the State of Greene’s legitimate power 

to regulate abortions performed in the state. This Court has restricted the extent to which states 

may regulate pre-viability abortions in Roe and Casey. However, viability is no longer a definitive 

standard because of the constantly changing medical technology. The Court, instead should allow 

the states to decide how to regulate abortion based on the will of their citizens.  

The Act merely regulates the time in which a mother may seek an abortion but does not 

ban her access to it. Prior to the Act, the State of Greene had one abortion provider, the Clinic, 
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who only performed abortions up to sixteen weeks. Limiting abortion access to fifteen weeks will 

not significantly affect the State of Greene, where most abortions occur between the 8th and 10th 

week of pregnancy. This is a miniscule, one week modification of a practice that was already in 

place.  

The State has a legitimate interest in promoting respect for the lives of both the mother and 

the unborn child. Additionally, the Act has significant exceptions, including those for rape, incest, 

and health of the mother. 

Therefore, The Act is not a ban on abortion and does not impose an undue burden on the 

mother’s access to abortion. 

II. H.B. 222 is a valid regulation because it passes rational basis review. The State has a 

legitimate interest in protecting women’s health and regulating medical ethics. Even if this Court 

chose to evaluate the statute based on a heightened level of scrutiny, it would still pass 

constitutional muster.  

House Bill 222 requires providers to respectfully dispose of unborn fetuses, rather than 

dumping them as medical waste. H.B. 222 does not place any burden upon abortion access because 

it does not apply until after the abortion, miscarriage, or stillbirth has taken place. The statute 

regulates an issue related to abortion, not abortion itself. H.B. 222 seeks only to respect the dignity 

of the fetal remains while disposing of them.  

Additionally, there are no logistical difficulties or excessive costs to abortion providers or 

mothers that would constitute substantial obstacles hindering a mother’s access to abortion. Nor 

does the statute impose a psychological burden on the mother. Rather, H.B. 222 creates an 

informed choice in the mother of what happens to the fetal remains. 
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Therefore, the Court should reverse the Fourteenth Circuit’s ruling and find that H.B. 222 

is a valid regulation. 

 Thus, this Court should find the Fourteenth Circuit Court of Appeals erred when it affirmed 

the United States District Court for the Northern District of Greene’s grant of summary judgment 

in favor of the Clinic due to its erroneous holding that the Act and H.B. 222 are unconstitutional. 

STANDARD OF REVIEW 

 This Court should apply a de novo standard when evaluating the merits of the lower court’s 

determination that the Act and H.B. 222 are unconstitutional, since the determination of the 

constitutionality of a statute ultimately falls within the responsibilities of this Court. Baker v. Carr, 

369 U.S. 186, 211 (1962) (“Deciding whether a matter has in any measure been committed by the 

Federal Constitution to another branch of government, or whether the action of that branch exceeds 

its authority, being itself a delicate exercise in constitutional interpretation, is a responsibility of 

the United States Supreme Court as ultimate interpreter of the Constitution.”). Additionally, this 

Court held that “[i]n the constitutional realm, . . . we have often held that the role of appellate 

courts ‘in marking out the limits of [a] standard through . . . case-by-case adjudication’ favors de 

novo review even when answering a mixed question [of law and fact] involves plunging into a 

factual record.” U.S. Bank Nat. Ass’n ex rel. CWCapital Asset Management LLC v. Village at 

Lakeridge LLC, 138 S.Ct. 960, 967 n.4 (2018) (quoting Bose Corp. v. Consumers Union of United 

States, Inc., 466 U.S. 485, 503 (1984) (emphasis in original)). This Court further highlighted that 

questions of “‘constitutional fact’ compel this Court’s de novo review” when addressing claims 

regarding a state’s adoption of constitutional rights under the Fourteenth Amendment. Rosenbloom 

v. Metromedia, Inc., 403 U.S. 29, 54 (1971) (citing Edwards v. South Carolina, 372 U.S. 229, 235 

(1963); Blackburn v. Alabama, 361 U.S. 199, 205 n.5 (1960). 
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ARGUMENT 
 
I. THE ACT IS A CONSTITUTIONAL EXERCISE OF THE STATE OF GREENE’S POWER TO REGULATE 

ABORTIONS PERFORMED IN THE STATE DUE TO ITS MANY STATUTORY EXCEPTIONS AND ITS 
GOAL TO PROMOTE THE LEGITIMATE INTEREST OF PROTECTING ALL HUMAN LIFE WITHOUT 
PLACING AN UNDUE BURDEN ON THE MOTHER. 

 
 In the interest of protecting the dignity of all human life, including the unborn, a 

supermajority in the State of Greene legislature passed the Act, a statute regulating abortion 

procedures after the gestational age of the fetus was determined to be past fifteen weeks. According 

to precedent by this Court, the current test to determine the validity of abortion regulation has three 

parts. Planned Parenthood v. Casey, 505 U.S. 833, 846 (1992). First, bans on abortions prior to 

viability are unconstitutional; however, regulations on abortion procedures are constitutional so 

long as the regulation does not impose a substantial undue burden on the mother. Id. Second, the 

State has the power to restrict abortions after viability as long as there are exceptions provided in 

the law for pregnancies that endanger the woman’s life or health. Id. Finally, “the State has 

legitimate interests from the outset of the pregnancy in protecting the health of the woman and life 

of the fetus that may become a child.” Id.   

This Court should reconsider the highly controversial, outdated, and overly vague viability 

standard in favor of an approach that allows the states to exercise their Tenth Amendment ability 

to adequately represent the will of the citizens within their borders. However, even if this Court 

holds that the Roe and Casey three-part viability framework is the correct standard, the Act is still 

a constitutional regulation on abortion, not a ban. The generous exceptions granted in the statutory 

language of the Act, paired with the State’s legitimate interest of protecting the mother and the 

potential child, demonstrate how the Act is a valid regulation on potentially dangerous abortion 

procedures that does not place a substantial undue burden on the mother.  Thus, the Fourteenth 

Circuit Court of Appeals erred in ruling that the Act was unconstitutional. 
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A. The Act merely regulates the timing of abortion procedures in the State of Greene 
while providing several statutory exceptions to the fifteen-week period. 

 
By regulating abortions after the fetus reaches a gestational age where abortions become 

more dangerous to the health of the mother and unborn child, the Act does not universally prohibit 

pre-viability abortions because it provides statutory exceptions in cases of fetal abnormality, rape, 

incest, and medical necessity to the mother or unborn child. While this Court held in Roe v. Wade 

that a woman’s right to an abortion is tied to Fourteenth Amendment privacy concerns, the Justices 

emphasized that this right is not absolute. Roe v. Wade, 410 U.S. 113, 153-54 (1973) (“The Court’s 

decisions recognizing a right to privacy also acknowledge that some state regulation in areas 

protected by that right is appropriate . . . . [A] State may properly assert important interests in 

safeguarding health, in maintaining medical standards, and in protecting potential life.  At some 

point in pregnancy, these respective interests become sufficiently compelling to sustain regulation 

of the factors that govern the abortion decision.  The privacy right involved, therefore, cannot be 

said to be absolute . . . . In fact, . . . [t]he Court has refused to recognize an unlimited right of this 

kind in the past.”). Even with the mother’s interests at their maximum strength prior to the age of 

viability, this Court has recognized the ability of states to regulate pre-viability abortions if there 

is no substantial undue burden on the mother’s right to choose.  Casey, 505 U.S. at 876.   

Although the line between a regulation and a ban is difficult to draw, one of the 

characteristics courts look for in order to determine the validity of a pre-viability regulation is the 

presence of statutory exceptions. Ohio v. Akron Ctr. for Reproductive Health, 497 U.S. 502, 506 

(1990); W. Ala. Women’s Ctr. v. Williamson, 900 F.3d 1310, 1317 (11th Cir. 2018); Casey, 505 

U.S. at 880. If there are more exceptions in the statute, it becomes more flexible. The more 

flexibility there is in the statute, the more likely the statute is labeled as a regulation rather than a 

ban because it does not completely eliminate the mother’s right to have an elective abortion. 
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Additionally, several courts have held that a medical emergency exception alone is not enough to 

transform a ban into a regulation; but, when paired with other exceptions, medical emergency 

exceptions demonstrate that an act affecting pre-viability abortions places an importance on the 

health of the mother and the potential child. Women’s Med. Pro. Corp. v. Taft, 353 F.3d 436 (6th 

Cir. 2003); Casey, 505 U.S. at 880; W. Ala. Women’s Ctr., 900 F.3d at 1317. 

Another factor that courts examine to determine whether an act is a regulation of abortion 

is the state’s purpose in creating the regulation. If the state has the sole purpose to limit abortions 

within its borders, then the act is seen as a ban. However, if the state is advancing other purposes 

as well – not solely regulating abortions – then the act is deemed to be a regulation, not a ban. 

Reducing the unborn child’s pain is a commonly cited state goal that demonstrates the legislature’s 

purpose to do more than unilaterally ban abortion. See Petition for Writ of Certiorari at 7-8, Dobbs 

v. Jackson Women’s Health Org. (No. 19-1392), 2020 U.S. S. CT. BRIEFS LEXIS 5496. While a 

baby may still be in very early stages of development at sixteen weeks, the third week in the second 

trimester, the potential child has already developed quite a bit – even to the point where the baby 

starts to feel pain and can respond to external stimuli. Slobodan Sekulic et. al, Appearance of Fetal 

Pain Could be Associated with Maturation of the Mesodiencephalic Structures, 9 J. PAIN RSCH. 

1031 (2016) (discussing the possibility of fetal pain at fifteen weeks of gestation due to an 

advanced central nervous system); Stuart WG Derbyshire & John C. Bockmann, Reconsidering 

Fetal Pain, 46 J. MED. ETHICS 3 (2020) (discussing the possibility of a fetus as young as twelve 

weeks old to feel an “immediate and unreflective feel[ing] of pain (being in pain)” without 

conscious awareness of that pain (emphasis in original)); Emily Shemanski, A Mother’s Touch: 

Fetal Responses to Touch May Indicate Communication, PSYPOST (June 21, 2015), https://www. 
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psypost.org/2015/06/a-mothers-touch-fetal-responses-to-touch-may-indicate-communication-

35265 (discussing an unborn child’s reaction to external stimuli). 

Other valid state concerns that this Court has addressed that do not only deal with the 

regulation of abortions include the health and safety of the mother in later-term abortion dilation 

and evacuation procedures and the preservation of dignity of the medical profession by avoiding 

the ethical conflict involved in killing patients that the doctor swore an oath to keep alive. Gonzales 

v. Carhart, 550 U.S. 124, 127, 72 (2007). 

Finally, courts examine the degree of choice left to the mother to receive an elective 

abortion if the law is enacted.  If the regulation is so intrusive that it practically takes away the 

mother’s right to have an abortion, then the law is determined to be a ban. See June Med. Servs. 

L.L.C. v. Russo, 140 S. Ct. 2103, 2108 (2020). However, if the mother still retains a meaningful 

opportunity to obtain an elective abortion under the language of the statute, then the law is closer 

to a regulation than a ban. Id. 

Here, the Act is merely a regulation on the time period of abortion procedures in the State. 

It provides several statutory exceptions that do not just rely on medical necessity. Along with 

medical necessity exceptions, the Act allows for abortions after fifteen weeks in the case of fetal 

abnormality, rape, and incest.  R. at 3 n.1 and accompanying text. Additionally, the State has a 

legitimate interest in preventing pain to the unborn child and avoiding unnecessary danger that 

comes from a later term abortion. Finally, by allowing mothers to still have ample opportunity to 

obtain an abortion – three and a half months – there is no substantial undue burden on the mother’s 

right to choose to have an elective abortion.  
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B. Individual states, as the true laboratories of democracy, are the best forums to 
determine the appropriate abortion laws within their borders. 

 
While this Court has attempted to set a theoretical bright-line rule of viability in both Roe 

and Casey, this standard in practice has proven to be unworkable. Therefore, this Court should 

reevaluate its jurisprudence in abortion cases to allow for states and the medical community to 

shape abortion laws that best suit the needs of the people they serve.   

 This Court has “long recognized the role of the States as laboratories for devising solutions 

to difficult legal problems.” Ariz. State Legis. v. Ariz. Indep. Redistricting Comm’n, 576 U.S. 787 

(2015) (citing Oregon v. Ice, 555 U.S. 160, 171 (2009); United States v. Lopez, 514 U.S. 549, 581 

(1995) (Kennedy, J., concurring) (“[T]he States may perform their role as laboratories for 

experimentation to devise various solutions where the best solution is far from clear.”); New State 

Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting) (“It is one of the happy 

incidents of the federal system that a single courageous State may, if its citizens choose, serve as 

a laboratory; and try novel social and economic experiments without risk to the rest of the 

country.”). This is because deference to state lawmaking “allows local policies ‘more sensitive to 

the diverse needs of a heterogeneous society,’ permits ‘innovation and experimentation,’ enables 

greater citizen ‘involvement in democratic processes,’ and makes government ‘more responsive 

by putting the States in competition for a mobile citizenry.’” Id. (quoting Bond v. United States, 

564 U.S. 211, 221 (2011) (quoting Gregory v. Ashcroft, 501 U.S. 452, 458 (1991))). 

 Specifically, in the field of abortion, several Justices have expressed discomfort in 

involving this Court in such sensitive state matters. See, e.g., Akron Ctr. for Reproductive Health, 

497 U.S. at 520-21 (1989) (Scalia, J., concurring); Stenberg v. Carhart, 530 U.S. 914, 956-57 

(2000) (Rehnquist, C.J. & Kennedy, J., dissenting); Casey, 505 U.S. at 1001 (Blackmun, J., 

dissenting). Additionally, if the courts did leave the issue to the individual states, abortion laws 
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would have a much different form than they have in many states today. According to popular 

opinion, only 25% of individuals believe that abortion should be legal in all cases. Public Opinion 

on Abortion, PEW RSCH. CTR. (May 6, 2021), https://www.pewforum.org/fact-sheet/public-

opinion-on-abortion. Furthermore, over a third of the country believes abortion should be illegal 

in most, if not all, cases. Id. To match this sentiment in their states, several legislatures have 

introduced heartbeat laws, gestational age acts, and other regulations regarding abortions. State 

Legislation Tracker, Guttmacher Inst., https://www.guttmacher.org/state-policy (Sept. 1, 2021) 

(Thirteen states want to regulate abortions after twelve weeks and twenty-one states seek to impose 

more general regulations on abortions that come close to being a total ban). While many of these 

laws have been struck down under the Roe and Casey precedent, this Court recently has implicitly 

upheld the constitutionality of heartbeat laws that target abortion as early as six weeks.  See Whole 

Woman’s Health v. Jackson, No. 21A24, 2021 U.S. LEXIS 3680 (Sept. 1, 2021). 

 Another reason why the viability standard is no longer a valid option is because the 

arbitrary line of viability continues to shift earlier and earlier toward the beginning of the 

pregnancy due to current, and future, advances in medical technology. Thus, the medical 

community should also have a say in shaping the development of abortion laws in its home state.  

Case law has struggled to specifically define an age of viability because of the 

technological advances that make survival outside the womb more likely. Instead, this Court 

created a sliding scale approach to viability that makes the bright-line rule very hard to apply.  First, 

this Court in Roe v. Wade started with the trimester format. This was due to the belief that, in 1973, 

the age of viability was at least twenty-eight weeks. Roe, 410 U.S. at 160 (1973). Then, recognizing 

the trimester framework was too rigid, this Court in Casey attempted to set a single line of 

demarcation. Along with trying to make judicial abortion review more workable, the Court 
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accounted for advances in medical technology to define the age of viability at twenty-four weeks 

– a full month before the age of viability stated in Roe. Casey, 505 U.S. at 860.  

Even though the judiciary has not revisited the age of viability since Casey, which was 

almost thirty years ago, the medical community certainly has. One of the main advances in 

technology that has significant potential to make the age of viability even earlier is the procedure 

of ectogenesis through using an artificial womb. Evie Kendal, Unique Benefits of Ectogenesis 

Outweigh Potential Harms, 3 EMERGING TOPICS IN LIFE SCIS. 719 (2019); Seppe Seggers, The 

Path Toward Ectogenesis: Looking Beyond the Technical Challenges, 22 BMC MED. ETHICS 1 

(2021).  While this technology is still somewhat new, there have been proven successes already in 

the use of an artificial womb to preserve the life of a periviable fetus.1 Adam Millward, World’s 

Most Premature Baby, Given 0% Odds of Survival, Celebrates First Birthday, GUINNESS WORLD 

RECORDS (June 11, 2021), https://www.guinnessworldrecords.com/news/2021/6/worlds-most-

premature-baby-given-0-odds-of-survival-celebrates-first-birthday-663394 (born at twenty-one 

weeks and two days); Helen Sedgwick, Artificial Wombs Could Soon Be a Reality. What Will This 

Mean for Women?, THE GUARDIAN (Sept. 4, 2017), https://www.theguardian.com/lifeandstyle/ 

2017/sep/04/artifical-womb-women-ectogenesis-baby-fertility. Additionally, other procedures 

can lend some insight into shaping the age of viability such as the techniques used to preserve 

embryos during invitro fertilization. See Mindy Christianson, Freezing Embryos, JOHNS HOPKINS 

MED., https://www.hopkinsmedicine.org/health/treatment-tests-and-therapies/freezing-embryos 

(last visited Sept. 24, 2021); Ian Sample, Researchers Break Record for Keeping Lab-Grown 

 
1 Periviable abortions are defined as abortions that take place at the borderline ages of viability. Mark R. Mercurio & 
Matthew Drago, Periviable Birth (Limit of Viability), UpToDate, https://www.uptodate.com/contents/periviable-birth-
limit-of-viability (June 4, 2021) (Richard Martin & Melanie S. Kim, eds.). 
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Human Embryos Alive, THE GUARDIAN (May 5, 2016), https://www.theguardian.com/science/ 

2016/may/04/scientists-break-record-for-keeping-lab-grown-human-embryos-alive. 

Finally, while Roe and Casey are certainly influential cases that have shaped the decisions 

of this Court and of the lower courts for decades, Roe and Casey are just that – cases.  Stare decisis 

does not mandate that a court must follow its prior decisions if those decisions are fundamentally 

flawed or new advances in society render the principles of the decision to be unworkable. Allen v. 

Cooper, 140 S. Ct. 994 (2020) (Thomas, J., concurring) (stating that stare decisis is a problematic 

doctrine to apply to constitutional issues); Ramos v. Louisiana, 140 S. Ct. 1390, 1405 (2020) 

(“[S]tare decisis isn’t supposed to be the art of methodically ignoring what everyone knows to be 

true . . . . [It] has never been treated as ‘an inexorable command.’ And the doctrine is ‘at its weakest 

when we interpret the Constitution’ because a mistaken judicial interpretation of that supreme law 

is often ‘practically impossible’ to correct through other means.”). Additionally, the validity of the 

stare decisis doctrine has specifically come into question when addressing abortion. MKB Mgmt. 

Corp. v. Stenehjem, 795 F.3d 768, 773-76 (8th Cir. 2015); Paul Benjamin Linton & Maura K. 

Quinlan, Does Stare Decisis Preclude Reconsideration of Roe v. Wade? A Critique of Planned 

Parenthood v. Casey, 70 CASE W. RSRV. UNIV. L. REV. 283 (2019). 

The statute at issue in the present case regulates abortions after a gestational age of fifteen 

weeks. However, due to the above-mentioned advances in medical technology, it could feasibly 

be easier to give birth to a viable baby at much earlier ages when considering the natural 

development of the unborn child. At as early as six weeks old, the baby’s heart begins to start 

beating and the child’s face starts to take shape. Catherine Donaldson-Evans, 6 Weeks Pregnant, 

WHAT TO EXPECT (June 24, 2021), https://www.whattoexpect.com/pregnancy/week-by-

week/week-6.aspx. At eight weeks, all the essential organs and body systems start to develop. 
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Catherine Donaldson-Evans, 8 Weeks Pregnant, WHAT TO EXPECT (June 24, 2021), https://www. 

whattoexpect.com/pregnancy/week-by-week/week-8.aspx. At week ten, the baby begins to form 

bones and cartilage to support his or her body. Catherine Donaldson-Evans, 10 Weeks Pregnant, 

WHAT TO EXPECT (June 24, 2021), https://www.whattoexpect.com/pregnancy/week-by-

week/week-10.aspx. At twelve weeks, the baby’s bone marrow begins producing white blood cells. 

Catherine Donaldson-Evans, 12 Weeks Pregnant, WHAT TO EXPECT (June 24, 2021), https://www. 

whattoexpect.com/pregnancy/week-by-week/week-12.aspx. By the time the baby reaches the first 

week of the second trimester, the doctor is able to determine the sex of the baby and the baby can 

use facial muscles and start developing hair. Catherine Donaldson-Evans, 14 Weeks Pregnant, 

What to Expect (June 24, 2021), https://www.whattoexpect.com/pregnancy/week-by-week/week-

14.aspx. As previously mentioned, when the potential baby is fifteen weeks old, he or she can start 

to feel pain and react to external stimuli. See Stuart WG Derbyshire & John C. Bockmann, 

Reconsidering Fetal Pain, 46 J. MED. ETHICS 3 (2020). Finally, starting at sixteen weeks, the 

baby’s heart becomes much stronger, he or she can start to kick and flutter, and the unborn child 

will start to hear the mother’s voice so the baby can recognize her at birth. Pregnancy Week By 

Week: Week 16, THE BUMP, https://www.thebump.com/pregnancy-week-by-week/16-weeks-

pregnant (last visited Sept. 24, 2021). 

Therefore, because medical technology and society have changed significantly over the 

past forty years, and precedent under the Roe and Casey framework has struggled to provide a 

more updated and workable standard, the individual states should be the ones to decide what 

abortion laws are best suited for their own populations. 
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C. The State’s legitimate interests in promoting respect for the mother’s and unborn 
child’s lives do not impose an undue burden on the mother.  

 
Even if this Court holds that the viability framework is still valid, the Act still passes 

constitutional muster because the State’s legitimate interests do not impose an undue burden on 

the mother by reducing the available abortion procedure window in the State by a single week. 

This Court has made it clear that the legitimate interests states have in “protecting the health of the 

woman and life of the fetus that may become a child” begin “from the outset of the pregnancy.”  

Gonzalez v. Carhart, 550 U.S. 124, 145 (2007) (quoting Casey, 505 U.S. at 846 (1992)).  The 

Carhart court held that these essential state interests needed protection very early on in the 

pregnancy because the practice of “implicitly approving . . . procedure[s] by choosing not to 

prohibit [them] will further coarsen society to the humanity of not only all newborns, but all 

vulnerable innocent human life, making it increasingly difficult to protect such life.”  Id. at 157. 

Due to the strong state interests involved in protecting the health and dignity of the mother 

and unborn child, the state regulation is constitutional, even if it affects pre-viability abortions, as 

long as there is no undue burden placed on the mother’s right to seek an elective abortion. Whole 

Woman’s Health v. Hellerstedt, 136 S. Ct. 2292, 2316 (2016). A regulation becomes an undue 

burden when it places a substantial obstacle in the path of the mother’s choice to abort her unborn 

baby. June Med. Servs., 140 S. Ct. at 2112 (2020) (citing Hellerstedt, 136 S. Ct. at 2300). 

 Here, there is no substantial undue burden because the regulation does not affect the large 

majority of mothers seeking to obtain an abortion in the State. A majority of the abortions in the 

State are performed at eight to ten weeks. R. at 3. At the same time, prior to the Act, mothers were 

only able to receive an abortion in the State prior to sixteen weeks, absent medical emergency or 

severe fetal abnormality. Id. at 3, 5. By still allowing a mother to obtain an abortion for any reason 

she sees fit for three and a half months, the State’s restriction only imposes a one-week earlier 
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deadline. Furthermore, the fifteen-week abortion time frame allows for almost double the amount 

of time that State of Greene mothers usually choose to abort their child.  

Finally, even though the Clinic may argue that other clinics can come to the State and 

perform abortions past sixteen weeks even if this individual provider is unwilling to do so – thus 

creating a barrier to abortion that is longer than a restriction of a single week – this is not enough 

to demonstrate that there is a substantial obstacle on the woman’s right to choose. As demonstrated 

by the most recently published CDC guidelines from November of 2020, 38.6% of all abortions 

were conducted at or prior to nine weeks’ gestation and 92.2% of all abortions were performed at 

or prior to thirteen weeks of gestation. CDCs Abortion Surveillance System FAQs, Ctr. for Disease 

Control & Prevention (Nov. 25, 2020), https://www.cdc.gov/reproductivehealth/data_ 

stats/abortion.htm (stating that only 6.9% of abortions were performed between fourteen and 

twenty weeks in gestation and around 1% of abortions occurred later than twenty-one weeks into 

the pregnancy). If the statistics in the State follow the national trends, the mother would still have 

three additional weeks to choose to abort her child past the point that over 92% of mothers across 

this country decided to obtain their abortions.  

 Therefore, by only imposing a minimal restriction on abortion to achieve the purpose of 

protecting the life and dignity of the mother and unborn child, the Act does not place a substantial 

undue burden on a mother’s right to choose to abort her baby. 

II. H.B. 222 IS RATIONALLY RELATED TO THE LEGITIMATE STATE INTEREST OF PRESERVING 
THE DIGNITY OF UNBORN CHILDREN AND THEREFORE DOES NOT IMPOSE AN UNDUE 
BURDEN ON THE CONSTITUTIONAL RIGHTS OF WOMEN. 

 
The supermajority legislature and Governor of the State of Greene were elected on the 

promise of protecting conservative American values of life, liberty, and the pursuit of happiness. 

Together, they passed H.B. 222 regulating the disposition of embryonic and fetal tissue resulting 
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from the termination of a pregnancy. This Court has stated that respectful disposition provisions 

in statutes are rational and therefore constitutional. Box v. Planned Parenthood of Indiana & 

Kentucky, Inc., 139 S. Ct. 1780 (2019). This Court held that regulations on abortions must past the 

heightened scrutiny standard by not producing an undue burden on the mother. Planned 

Parenthood of Se. Pa. v. Casey, 505 U.S. 833 (1992). An undue burden is defined as a regulation 

that places a substantial obstacle in the path of the women seeking an abortion. Whole Woman’s 

Health v. Hellerstedt, 136 S. Ct. 2292, 2316 (2016). 

The purpose of H.B. 222 is to promote medical ethics and ensure that healthcare workers 

properly dispose of fetal remains in a way that demonstrates respect for the life of the unborn. 

Additionally, H.B. 222 is not a substantial obstacle to mothers seeking an abortion because there 

is no psychological harm to the mother and there is no significant financial burden to the Clinic. 

Thus, the Fourteenth Circuit erred in ruling that H.B. 222 was unconstitutional. 

A. The State’s statute regulating medical ethics by requiring facilities to treat the 
remains of potential human lives with respect does not violate the Constitution. 

 
1. The State has a rational interest in requiring the respectful disposition of 

human remains. 
 

Prior to the H.B. 222, medical practitioners were free to dispose of human fetal remains by 

incinerating the bodies or burying them with other medical waste. R. at 5. To protect the dignity 

of human life and respect for fetal remains, the State enacted a law requiring medical providers to 

ask the mother if she wanted to dispose of the fetal remains herself. H.B. 222 at § 3-2(a). If the 

mother chose not to, then the clinic would be responsible to dispose of the fetus either by cremating 

or burying each aborted, miscarried, or stillborn fetus separately, not simply disposing them with 

other medical waste. Id. at § 3-4(a). 
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The Constitution does not prevent a state from requiring the respectful disposal of human 

remains. The citizens of the State of Greene, through the legislative process, can decide for 

themselves how to dispose of the remains of the unborn. Therefore, this Court should grant the 

State’s petition and allow the State to decide how best to handle its fetal remains. 

This Court has held that a state law is rational on its face and does not violate the Equal 

Protection Clause just because it is imperfect. United States R. Ret. Bd. v. Fritz, 449 U.S. 166, 175 

(1980) (“If the classification has some ‘reasonable basis,’ it does not offend the Constitution 

simply because the classification ‘is not made with mathematical nicety or because in 

practice it results in some inequality.’” (quoting Lindsley v. Natural Carbonic Gas Co., 220 

U.S. 61, 78 (1911)). 

Additionally, this Court has not required the legislature to articulate its reasons for enacting 

a statute, holding that “[i]t is entirely irrelevant for constitutional purposes whether the conceived 

reason for the challenged distinction actually motivated the legislature.” FCC v. Beach 

Communications, 508 U.S. 307, 315 (1993). A legislator may even pass a law unsupported by 

evidence or empirical data. Id. The Justices held that “[o]nly by faithful adherence to this guiding 

principle of judicial review of legislation is it possible to preserve to the legislative branch its 

rightful independence and its ability to function.” Id. ((quoting Lehnhausen v. Lake Shore Auto 

Parts Co., 410 U.S. 356, 365 (1973)) (quoting Carmichael v. Southern Coal & Coke Co., 301 U.S. 

495, 510 (1937))). 

  On rational-basis review, this Court has generally deferred to the legislature, holding most 

acts of the legislature are “presumed to be valid.” Lyng v. Int’l Union, 485 U.S. 360, 370 (1988) 

(quoting Massachusetts Board of Retirement v. Murgia, 427 U.S. 307, 314 (1976)). This Court 

explained that it is ultimately up to the legislators to shape laws for their constituents. Lyng, 485 
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U.S. at 370 (citing Dandridge v. Williams, 397 U.S. 471, 485 (1970). If a law is challenged, the 

presumption of validity places the burden on the challenger to prove that there is no conceivable 

basis for the foundation of that law. Lehnhausen, 410 U.S. at 364.  

The State’s purpose for enacting H.B. 222 was to protect the human dignity of an unborn 

fetus. R. at 5. Additionally, the State sought to promote the legitimate interest of medical ethics. 

Id. This Court held in Box that an Indiana provision promoting the respectful disposition of human 

remains was rational and therefore constitutional. Box, 139 S. Ct. 1780 (2019). The Indiana law, 

much like the State of Greene’s law, excluded fetal remains from its definition of infectious and 

pathological waste. Id. at 1782. The law banned the disposal of unborn fetuses with other medical 

waste. Id. This Court based its ruling on the reasoning stated in City of Akron where the Justices 

held that the statute in question was unconstitutionally vague because of its particular wording. 

City of Akron v. Akron Ctr. for Reprod. Health, 462 U.S. 416, 451-52 (1983). However, in 

articulating the narrow limits of this holding, this Court specifically explained that a state “remains 

free, of course, to enact carefully drawn regulations that further its legitimate interest in proper 

disposal of fetal remains.” Id. at 452 n.45.  

Additionally, H.B. 222 does not fail for vagueness. On the contrary, it gives precise 

instructions regarding how to dispose of unborn fetuses. “The citizens of Greene, through their 

legislators, . . . have spoken and pronounced that . . . unborn children . . . should be treated better 

than medical waste.” R. at 20. The peoples’ judgment is not irrational. Id.  

2. H.B. 222 Is Reasonably Related to Achieving the purpose of treating unborn 
fetuses with respect. 

 
The Fourteenth Circuit also acknowledged that the State has a rational basis for the 

legislation. R. at 12. It only contends that the law is not reasonably related to that interest. Id. This 

Court held that the Constitution does not require a state law to be precisely related to its purpose. 
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Armour v. City of Indianapolis, Ind., 566 U.S. 673, 685 (2012). The law merely needs to be 

reasonably related to achieving that legitimate purpose. Id. As the Court explained, social and 

economic legislation is valid unless “the varying treatment of different groups or persons is so 

unrelated to the achievement of any combination of legitimate purposes that [a court] can only 

conclude that the legislature's actions were irrational.” Vance v. Bradley, 440 U.S. 93, 97 (1979). 

The State of Greene adopted H.B. 222 for the purpose of treating all human fetuses with 

respect. R. at 4. They achieved the purpose by requiring the professional to ask the mother what 

she would like to dispose of the fetus herself. If she elects not to personally handle the disposal, 

then the medical facility will have to either cremate or bury each fetus one at a time. Id.  

While the Clinic may assert that H.B. 222 is over and underinclusive, by relying on the 

lower courts’ decisions, H.B. 222 is merely an extension of current state laws that handle 

disposition of human remains. The State does allow her to bring the fetus home, but she still must 

dispose of it under the same regulation as the Clinic. Meanwhile, the district and circuit courts 

want it both ways: holding that the law is unconstitutional because the State treats unborn fetuses 

as too human, but at the same time, imposes a less-than-human label to the fetus by allowing the 

mother to have unfettered discretion regarding the fetal remains of her unborn child.   

Additionally, the appellate court was concerned with the terminology used in the statute. 

R. at 12. “[T]his case, advocates for, and we believe inherently requires, a recognition that aborted 

fetuses are human beings, distinct from other surgical byproducts, such as tissues or organs.” Id. 

However, it does not matter what the State calls an unborn fetus. This Court held that the specific 

language used in a statute does not in and of itself regulate any behavior. Webster v. Reprod. Health 

Servs., 492 U.S. 490, 506 (1989). A state may express moral values regarding aborted fetuses in 

the language of a statute so long as the statute does not regulate abortion. Id. The Justices said 
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there might come a time when it will have to delve into specific statutory language; however, until 

that time comes, the Court does not need to go into the semantics of every state law. Id. at 506-07. 

Here as in Webster, the State of Greene recognizing an unborn fetus as a human is not 

unconstitutional as long as it does not restrict access to abortion.  

While the Fourteenth Amendment does not recognize unborn fetuses as persons, the State 

is still allowed to recognize the dignity of the unborn. R. at 20 (“[T]he fact that the unborn may 

not be a person under the Fourteenth Amendment does not prohibit States from recognizing their 

inherent dignity and humanity.”). In fact, a supermajority of states do just that by having fetal 

homicide laws on their books. State Laws on Fetal Homicide and Penalty-Enhancement for Crimes 

Against Pregnant Women, NCSL.org (May 1, 2018), https://www.ncsl.org/research/health/fetal-

homicide-state-laws.aspx. States treat unborn fetuses as persons for purposes of fetal homicide and 

wrongful death statutes. If they are allowed to value the dignity of an unborn fetus in those cases, 

the label should also apply to cases of abortion, miscarriage, and stillbirth. 

Therefore, H.B. 222 is rationally related to the legitimate state purpose of promoting the 

dignity of the unborn fetal remains and of the medical profession. 

B. H.B. 222 Is Constitutional Because the Bill Does Not Impose an Undue Burden on 
a Woman’s Fundamental Right to an Abortion. 

 
By respecting the life of the unborn child, H.B. 222 does not impose any substantial 

obstacles in the path of a woman to receive an abortion. The undue burden test was established in 

Casey, 505 U.S. at 837. It states that a law is unduly burdensome if it has the purpose of effect of 

placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus. Id. 

at 877.  

Not all obstacles are seen as substantial. For example, Casey allowed for obstacles such as 

waiting periods, informed consent requirements, and graphic descriptions of abortion procedures. 
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Id. at 840. If a statute presents an unnecessary health regulation that only acts to present a 

substantial obstacle to the woman’s right to choose, without providing any further practical value, 

then the law imposes an undue burden and must be stricken. Id. at 878.  

While the test was created in Casey it has been discussed in numerous Court cases in 

subsequent years. Gonzales v. Carhart, 550 U.S. 124, 146 (2007) (“It also may not impose upon 

this right an undue burden.”); Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292, 2316 (2016) 

(“To be undue burden the regulation must impose a substantial obstacle in the path of a women 

seeking an abortion.”). The Court in Casey stated that state has legitimate interest in protecting the 

health of the mother and the life of the fetus that may become a child. Casey, 505 U.S. at 846.  

Recent precedent regarding the undue burden test can be seen in Box v. Planned 

Parenthood of Ind. And Ky., 139 S. Ct. 1780 (2019). That case dealt with disposition of fetal 

remains, but undue burden was never argued by the abortion provider. Id. at 1781. While the Box 

Court did not directly address the clinic’s undue burden claim, it has stated that a state has a 

“legitimate interest in the disposal of fetal remains.” Id. at 1782.  

While this Court has not addressed the problems surrounding the undue burden test, the 

Seventh Circuit has dealt with this issue regarding fetal disposition statutes. Planned Parenthood 

of Indiana & Kentucky, Inc. v. Comm’r of Indiana State Dep’t of Health, 917 F.3d 532, 533 (7th 

Cir. 2018). Planned Parenthood conceded that the disposal regulation did not implicate a 

fundamental right. Id. at 534. Although the case was not reheard, the Court of Appeals stated that 

they would base a decision on a fetal disposition statute on the undue-burden standard. Id. at 535.  

The Eight Circuit Court of Appeals has dealt with a similar fetal disposition statute as the 

one in the present case. Planned Parenthood of Minnesota v. State of Minnesota, 910 F.3d 479 

(8th Cir. 1990). The court addressed how a similar fetal disposition statute, which also regulated 
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an issue related to abortion, did not interfere with or burden a woman’s right to obtain an abortion. 

Id. at 487.    

In the present case, the statute requires the woman be informed of her choice of what to do 

with the unborn remains following the procedure. The statute mandates that a mother has the 

choice to dispose of her child after the unborn fetus potential life has already ended, post-abortion, 

miscarriage, or stillbirth. H.B. 222 § at 3-2(a). The healthcare facility must inform the mother that 

she has a choice in determining how the unborn remains are disposed of. If she decides that she 

would like the provider to take care of it, that concludes her dealing with the matter. Alternatively, 

if she decides she wants to take the unborn fetal remains herself and not leave them with the facility, 

then the statute allows her to do so. The State in seeking to protect the dignity of the unborn also 

included in the statute that if an abortion provider is tasked with disposal, it can no longer include 

the remains with miscellaneous medical waste and byproducts or conduct mass burials or 

cremations of the unborn remains. Under H.B. 222, similar to other human burials, each fetus must 

be disposed of individually. Id. at § 3-4(a).   

The statute does not dictate when the healthcare worker needs to ask the mother what she 

wants done with the unborn remains; the decision of whether to ask the woman before or after the 

abortion procedure is left to the sole discretion of the medical professional. The State should rely 

on the expertise of the abortion providers. They are used to speaking with women and their bedside 

manner would allow them to ease any concerns the women might have. Additionally, they would 

be able to evaluate each patient to use language that best suits those individual women. The statute 

is about giving the woman choice and information, not about restricting access to abortion, the 

statute is for post procedure.  
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Additionally, the ambiguity of the statute demonstrates that there is no clear intention of 

the statue to burden abortion. The law was made to respect the life of the unborn and affects 

procedures outside of abortion including miscarriages and stillbirths. This Court held that a state 

may, in its regulatory authority, show respect for the life within the mother. Gonzales, 550 U.S. at 

157. Here, H.B. 222 aims to respect the unborn fetus by not discarding the remains with random 

medical waste, but instead individually burying or cremating them.  

The Court of Appeals stated that there would be a significant burden on the mother due to 

the logistical difficulties and increased expenses for the healthcare facilities or to the vendors to 

handle compliance with the law. R. at 11. The facts do not provide any evidence that there would 

be an increased cost to the provider, or that the increased cost will be imputed on women seeking 

an abortion. This is a speculative argument presented by the Clinic, with no evidence to support it. 

The plurality in Casey ruled that increased cost that abortion providers may incur are only relevant 

to the extent they adversely affect a woman’s access to abortion. Casey, 505 U.S. at 886. The costs 

of burying or cremating each individual fetus do not rise to the level that would force the facility 

to charge unaffordable fees to women who already cannot afford the abortion procedure.  When 

compared to the mass burial costs, the additional cost would be minimal, especially as compared 

to the gravity of the state interest in giving dignity and respect to unborn life.  

Even if the Clinic must reach out to other vendors to dispose of remains one by one and 

get burial permits, this is not an undue burden to the Clinic either. Furthermore, since the remains 

of the unborn are so small, their individual burials would not require that much more space than is 

already used for the mass burials. Thus, there would be no substantial increased cost that would 

rise to the level of imposing an undue burden of the woman obtaining an abortion.  
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The Eight Circuit Court of Appeals addressed the potential psychological burden on 

women arising from abortion regulations. Planned Parenthood of Minnesota, 910 F.3d at 487. The 

court did not conclude that the fetal disposition statute created an undue burden by holding that 

“[a] state may make a value judgment favoring childbirth over abortion.” Id.  

The Fifth Circuit evaluated a similar state statute that required the attending physician to 

inform the patient, within twenty-four hours of having an abortion, that she may exercise one of 

several options for the disposition of fetal remains. The court declared that provision 

unconstitutional because it substantially restricted the mother’s access to abortion. Margaret S. v. 

Edwards, 794 F.2d 994, 998 (5th Cir. 1986) (citing City of Akron, 103 S. Ct. at 2501). However, 

Margaret was overturned by Casey. The Court in Casey stated that there is no constitutional issue 

if the physician provides state-mandated information to the mother because this does not place a 

substantial obstacle or undue burden on the woman’s right to choose. Casey, 505 U.S. at. 884-85.  

H.B. 222 does not impose a psychological burden on the mother by allowing her to choose 

how the fetal remains are disposed of. Although the Clinic will likely argue that this is a 

psychological burden on woman, but the statute simply asks what the woman wants to do with 

remains. The question of what happens to the fetal remains does not rise to the level of imposing 

a psychological burden on a woman because the mother is not forced to handle the disposition of 

her child. If she chooses not to do so, the provider does not have to involve her in any way. By the 

mother declining to take the unborn remains, she would be left in a similar place as she would have 

been prior to the statute’s enactment. The Court in Gonzales stated that the state’s interest in 

ensuring the mother’s intimate choice is well-informed. Gonzales, 550 U.S. at 159-160. A well-

informed choice is exactly what the State is providing in H.B. 222. By allowing the mother to take 

part in the process and be informed, it will allow her to look back on her decision and know that, 
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at the very least, her unborn child was not discarded like ordinary medical trash. Furthermore, 

mass graves would be more traumatizing to the psychology of a woman who is already dealing 

with the aftermath of an abortion.  

There is no intrusively heavy burden on women who do not share the same viewpoint as 

the State regarding the status of embryonic and fetal tissue. While Roe and Casey mention the 

notion of an unborn child as a person, states have the ultimate choice of how they handle the 

classification of an unborn child. Throughout the country, there are many homicide laws that apply 

to the unborn. The State also has a homicide law provision stating that “[a] person who unlawfully 

causes the death of an unborn child is guilty of the separate offense of murder of an unborn child.” 

GREENE STAT. ANN. § 5-19(a)(2016). 

The case law in this Court has tended towards liberalizing the regulation of abortion. Chief 

Justice Roberts in his concurrence of June Med. Servs. L.L.C. v. Russo stated that nothing in Casey 

required courts to consider a law’s benefits in light of its burdens. 140 S. Ct. 2103, 2138 (2020). 

In Casey and Hellerstedt, the Court ruled that the validity of a regulation was dependent on whether 

the benefits of regulation outweigh its burdens. Id. However, Chief Justice Roberts discussed in 

June that the strict application of the undue burden test is no longer necessary. Id. Instead, the June 

Medical concurrence, led by the Chief Justice, stated that the only consideration a court needs to 

take is whether the abortion regulation places a substantial obstacle, regardless of the benefits. Id. 

at 2138. With Chief Justice Roberts’s concurrence, the Court now has a five Justice plurality on 

the applicability of the undue burden test.  

Thus, H.B. 222 should be deemed to be constitutional because there is no undue burden on 

a mother’s right to choose to have an abortion. 
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CONCLUSION 

 For the reasons stated in this brief, Petitioners respectfully requests this Court to reverse 

the lower court’s decision and rule that both The Gestational Age Act and House Bill 222 are valid 

exercises of the State’s police power to protect the health, welfare, and dignity of all lives. 

DATED: Sept. 24, 2021 
 
 Respectfully Submitted, 

Floyd Lawson 
 

 Floyd Lawson   
 Attorney General for the State of Greene 
 Competition No. 34 
 Bar No. 987654 
 Attorney for Petitioners 
 
 Office of the Attorney General 
 1357 Old Town Road 
 Lime, Greene 12345 
 Telephone: (999) 123-4567 


