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QUESTIONS PRESENTED 

1. Does a state statute banning all pre-viability elective abortions after 15 weeks’ gestation 
violate a woman’s constitutional right to abortion?  

 
2. Does a state statute requiring healthcare facilities to dispose of embryonic and fetal 

remains in the same manner as other human remains impose an undue burden on a 
woman’s decision to have an abortion? 
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OPINION BELOW  

 The January 15, 2021, opinion of the United States Court of Appeals for the Fourteenth 

Circuit, denying the Petitioner’s motion for summary judgment and entering a permanent 

injunction enjoining enforcement of the abortion ban and the fetal remains statute, is not yet 

published. 

STATEMENT OF THE CASE 

I. Procedural History 

A. The District Court Ruled the State of Greene Could Not Ban Abortion Before 
Viability. 

 Respondent, Dr. Elon Sternberger (“the Clinic”), commenced this action against the State 

of Greene on the day House Bills 411 and 222 were signed into law, challenging them as 

unconstitutional and seeking a permanent injunction. R. 4. The next day, the United States 

District Court for the Northern District of Greene issued a temporary restraining order in favor of 

the Clinic. R. 4. The District Court also granted the Clinic’s motion to limit discovery. R. 4. 

Accordingly, the discovery was aimed at rejecting the Supreme Court’s viability framework, 

because: (1) the Act was “effectively a ban on all elective abortions after fifteen weeks”, and (2) 

the “asserted state interests were irrelevant”, since the main question was whether the ban 

occurred before viability. R. 4.  

 After discovery, the Clinic moved for summary judgment. R. 4. The State opposed 

summary judgment, claiming that the act did not ban abortions, but only limited the time frame a 

woman had to decide whether to have an abortion. R. 4. However, the State also conceded that it 

had no medical evidence that a fetus at fifteen weeks is viable, and that the Act banned pre-

viability abortions for some women. R. 4. The District Court granted the Clinic’s motion for 

summary judgment, concluding that fifteen weeks is prior to viability and “viability marks the 
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earliest point at which the State’s interest in fetal life is constitutionally adequate to justify a 

legislative ban on non-therapeutic abortions.” R. 5. Additionally, the District Court permanently 

enjoined the Act in all applications and entered a permanent injunction declaring the Fetal 

Remains Provision unconstitutional under the Due Process Clause. R. 5-6.  

B. The Fourteenth Circuit Affirmed There Was a Violation of a Woman’s Right to 
Abortion. 

 After the District Court denied the Petitioner’s motion for summary judgment, the State 

of Greene appealed to the United States Court of Appeals for the Fourteenth Circuit. R. 2-3. The 

Fourteenth Circuit held that the State’s abortion ban indisputably prevents the abortion of some 

non-viable fetuses and thus clearly violates Supreme Court precedent. R. 9-11. Additionally, the 

court held that the State’s Fetal Remains Provision imposes an undue burden on a woman’s 

access to abortion because: (1) it risks the closure of the Clinic itself by making it more difficult 

and expensive for healthcare facilities to dispose of fetal remains or to find vendors to do so in 

accordance with the law, and (2) it imposes a psychological burden on women by requiring them 

to dispose of fetal remains in the same manner as human remains. R. 11. In accordance with 

these holdings, on January 15, 2021, the Fourteenth Circuit affirmed the District Court’s ruling, 

which granted the Respondent’s motion for summary judgment and upheld the permanent 

injunction enjoining enforcement of the abortion ban and the fetal remains statute. R. 3.  

 The State of Greene filed a petition for writ of certiorari, which this Court granted. R. 1.   

II. Statement of Facts 

 Respondent, Dr. Elon Sternberger, works at Greene Women’s Health Clinic, LLC, the 

only licensed abortion facility in the State of Greene. R. 4. In 2020, the State of Greene’s 

General Assembly enacted House Bills 411 and 222. House Bill 411, titled the “Gestational Age 

Act” (The “Act”), prohibits abortions if the gestational age of the fetus is greater than fifteen 
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weeks. R. 3. The Act also provides that an abortion “shall be permitted if: “a. a licensed 

physician in the State of Greene determines abortion is necessary to protect the health or life of 

the mother; or b. the pregnancy resulted from rape or incest.” R. 3, n.1. The Fetal Remains 

Provision in House Bill 222 (“Fetal Remains Provision”), on the other hand, requires that fetal 

remains be disposed of in the same manner as human remains, by obtaining a burial transmit 

permit and individually burying or cremating fetuses separate from surgical byproducts. R. 6.  

 After these bills were signed into law, Dr. Sternberger and Greene’s Women’s Health 

Clinic, LLC (“the Clinic”) sued the State of Greene on behalf of themselves and the doctors and 

patients performing and seeking abortion services in its facility. R. 4. They sought a permanent 

injunction, enjoining enforcement of the abortion ban and the fetal remains statute as a violation 

of a woman’s right to seek an abortion. R. 3. The Legislature claims that the laws do not violate 

the right to abortion, but instead promote the State’s legitimate interest in “medical ethics” and 

“regulating the medical profession by ensuring that abortion providers . . . dispose of fetal 

remains in a method demonstrating respect for the life of the unborn.” R. 5. However, the 

Legislature also expressed– after discovering that most abortions performed after fifteen weeks 

are dilation and evacuation procedures (D and E)–that abortion procedures like D and E are 

“barbaric . . . and demeaning to the medical profession.” R. 4.  

 As a result, the Legislature’s new laws will significantly alter the Clinics operations in 

providing women in the State of Greene medical abortions performed by competent, licensed 

physicians under safe, clinical conditions. R. 3-5. 
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STANDARD OF REVIEW 

Issues concerning a challenge to the constitutionality of a statute and a lower court’s 

conclusions of law present questions of law where the facts are undisputed. This Court reviews 

questions of law de novo. Marshall v. Jerrico, Inc., 446 U.S. 238, 245 (1980); see also, Teva 

Pharmaceuticals USA, Inc. v. Sandoz, Inc., 574 U.S. 318, 320 (2015).  

SUMMARY OF ARGUMENT 

Roe v. Wade and Planned Parenthood of Southeastern Pennsylvania v. Casey are two 

foundational cases in abortion jurisprudence. Decided by this Court in 1973, Roe v. Wade 

established that a woman’s right to choose to have an abortion falls within the right to privacy 

provided by the Due Process Clause of the Fourteenth Amendment. 410 U.S. 113, 164 (1973). 

This Court created a trimester framework that balances the right of a woman to obtain an 

abortion and the right of the State to protect the potentiality of life. This framework provides that 

during the first trimester, a woman’s right is stronger than the interests of the State, and the 

abortion decision must be left to her and to the medical judgment of the physician. Id. at 163. 

During the second trimester, the State’s interest becomes “compelling,” specifically at the point 

of fetal viability, allowing a State to ban abortions unless it is necessary to protect the life and 

health of the mother. Id.  

In 1992, Roe was challenged by Casey, and the trimester framework used to determine 

the validity of laws restricting abortion was replaced with the undue burden standard. This 

standard evaluates whether a law places a substantial obstacle in the path of a woman seeking a 

pre-viability elective abortion. Although this standard has its limitations, the Casey framework 

has endured nearly thirty years of abortion jurisprudence. Based on the arguments below and the 

principle of stare decisis, the holdings of Roe and Casey should be preserved.  



   
 

 5 

Accordingly, this Court should affirm the Fourteenth Circuit’s holding that (1) the 

Gestational Age Act is unconstitutional because it places a ban on abortions before viability, 

which clearly violates well-established precedent, and (2) The Fetal Remains Provision in House 

Bill 222 is unconstitutional because it limits access to abortion, which places an undue burden on 

women seeking an abortion. 

ARGUMENT 

I. ALL PRE-VIABILITY BANS ON ELECTIVE ABORTIONS ARE 
UNCONSTITUTIONAL BECAUSE THEY VIOLATE A WOMAN’S RIGHT TO 
CHOOSE TO TERMINATE HER PREGNANCY PRIOR TO FETAL VIABILITY.   

 A woman’s decision to terminate her pregnancy is encompassed by the right to privacy. 

Roe, 410 U.S. at 153. Prior to fetal viability, a state may not prohibit women from making the 

ultimate decision to have an abortion. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 

879 (1992). However, states may still regulate abortion to protect the health and safety of the 

mother, but any regulation that creates a substantial obstacle to a woman’s right to choose to 

have an abortion is impermissible. Id. at 878. Courts use the undue burden test set forth in Casey 

to determine whether a regulation on abortion imposes an undue burden on a woman’s right to 

abortion. Id. at 846.  

A. The Gestational Age Act is Unconstitutional Because it Bans Pre-Viability Abortions 
After 15 Weeks’ Gestation. 

States may regulate or restrict certain abortion methods and procedures, but not all 

because it takes away a woman’s right to abortion. In Casey, this Court made clear that “[t]he 

woman’s right to terminate her pregnancy before viability is the most central principle of Roe v. 

Wade. It is a rule of law and a component of liberty we cannot renounce.” 505 U.S. at 871. 

However, “not every law which makes a right more difficult to exercise is . . . an infringement of 
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that right.” Roe v. Wade, 505 U.S. at 873. Moreover, the relevant right is “the woman’s right to 

make the ultimate decision” to have an abortion. Id. at 877.  

Here, the Gestational Age Act (“the Act”) operates as a ban on at least some pre-viability 

elective abortions. R. 4. The Act prohibits elective abortions after fifteen weeks, and Petitioners 

never provided any evidence concerning whether viability occurred at fifteen weeks gestation. 

Id. If the Act were construed as merely a limit on the time frame women have to decide whether 

to obtain an abortion, then a prohibition on elective abortions after any number of weeks greater 

than zero would also be a time frame limit. If this were the case, a court would only ever find an 

abortion ban existed when a state prohibited it altogether. Such a conclusion drains the 

significance of calling something a ban as opposed to a restriction. Additionally, bans aimed at 

specific weeks of gestation have been repeatedly struck down by circuit courts. See, e.g., EMW 

Women’s Surgical Ctr., P.S.C. v. Friedlander, 960 F.3d 785 (6th Cir. 2020) (invalidating ban at 

11 weeks); Jackson Women’s Health Org. v. Dobbs, 945 F.3d 265 (2019) (invalidating a ban 

after 15 weeks); Isaacson v. Horne, 716 F.3d 1213 (9th Cir. 2013) (invalidating ban at 20 

weeks); MKB Mgmt. Corp. v. Stenehjem, 795 F.3d 768 (8th Cir. 2015) (invalidating bans at 6 

weeks); Edwards v. Beck, 786 F.3d 1113 (8th Cir. 2015) (invalidating ban at 12 weeks); 

McCormack v. Herzog, 788 F.3d 1017 (9th Cir. 2015) (invalidating ban at 20 weeks); Jane L. v. 

Bangerter, 102 F.3d 1112 (10th Cir. 1996) (invalidating ban at 20 weeks).   

As such, the fact that the Act reduces the timeframe a woman can obtain an abortion by 

one week does not transform it into something other than a ban on pre-viability abortions. The 

Act also does not take into consideration those women who may not know they are pregnant at 

fifteen weeks. Therefore, the Act is unconstitutional because it undermines the essential holdings 
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of Roe and Casey by violating a woman’s right to make the ultimate decision to terminate her 

pregnancy prior to viability. 

B. The State of Greene’s Interests in Regulating Abortions Are Not Strong Enough to 
Justify the Act’s Pre-Viability Abortion Ban. 

 Even if the undue burden test applies, the Act is unconstitutional because it imposes the 

most substantial obstacle to a woman’s right to choose to have an abortion by completely 

prohibiting it after fifteen weeks. Roe’s essential holding, articulated in Casey, recognizes that 

“the State has legitimate interests from the outset of pregnancy in protecting the health of the 

woman and the life of the fetus that may become a child.” 505 U.S. at 846. However, “[b]efore 

viability, the State’s interests are not strong enough to support a prohibition or the imposition of 

a substantial obstacle to the woman’s effective right to elect the procedure.” Id. Thus, under the 

undue burden test, the court balances the burdens and benefits of the law at issue; if the burdens 

outweigh the benefits, a substantial obstacle exists, which creates an undue burden. June Med. 

Servs. L.L.C. v. Russo, 140 S. Ct. 2103, 2120 (2020). Here, the State of Greene’s interests are 

outweighed by the burdens imposed by the Act, ultimately creating a substantial obstacle to a 

woman’s choice to obtain a pre-viability elective abortion.   

1. The Act imposes a burden on abortion access that exceeds any benefit it confers.  

 Under the undue burden test, courts “consider the burdens a law imposes on abortion 

access together with the benefits those laws confer.” Whole Women’s Health v. Hellerstedt, 136 

S. Ct. 2292, 2309 (2016). State interests in regulating abortion may include “interests in 

safeguarding health, in maintaining medical standards, and in protecting potential life.” Roe, 410 

U.S. at 154. “Where [the state] has a rational basis to act, and it does not impose an undue 

burden, the State may use its regulatory power to bar certain procedures and substitute others, all 

in furtherance of its legitimate interests in regulating the medical profession in order to promote 
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respect for life.” Gonzalez v. Carhart, 550 U.S. 124, 158 (2007). The State also has an 

“important and legitimate interest in protecting the potentiality of human life.” Id. at 162.  

 This Court has recognized alternative ways states can promote their legitimate interests 

that do not impose an undue burden on the abortion decision. One way the State may further its 

legitimate interest in potential life is through regulations that ensure abortion decisions are 

informed by increasing the availability of information concerning abortion procedures and 

services. Casey, 505 U.S. at 878. For example, in Casey, this Court considered a statute that 

required doctors to provide information to women seeking an abortion and imposed a mandatory 

24-hour waiting period before the abortion could be performed. Id. at 881. The required 

information included state materials “describing the fetus and providing information about 

medical assistance for childbirth, information about child support from the father, and a list of 

agencies which provide . . . alternatives to abortion.” Id. Abortions could only be performed after 

the woman “certifies in writing that she has been informed of the availability of these printed 

materials and has been provided with them if she chooses to view them.” Id. The Court held that 

the information requirement and waiting period did not constitute an undue burden because it 

was a reasonable way to incorporate the State’s goal of protecting potential life. Id. at 884-85.  

 Some laws confer so little benefit or are so indirectly related to legitimate state interests 

that they are unnecessary and arbitrary. In Whole Women’s Health v. Hellerstedt, this Court held 

that a Texas law’s admitting-privileges and surgical-center requirements placed a substantial 

obstacle in the way of women seeking pre-viability abortions and conferred very few health-

related benefits to women. 136 S. Ct. at 2310-18. For example, the admitting-privileges 

requirement resulted in the closing of half of Texas’ abortion clinics, resulting in fewer doctors, 

longer wait times, increased crowding, and increased driving distances. Id. at 2313. Additionally, 
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there was no evidence that the surgical-center requirement provided any benefits to patients. 

Whole Women’s Health v. Hellerstedt, 136 S. Ct. at 2315. Therefore, this Court held that the 

requirements constituted an undue burden and were unconstitutional. Id. at 2318. 

 Here, the State of Greene asserts that it has “compelling interests in protecting women’s 

health.” R. 4. Concerning this interest, the State’s legislature only found that dilation and 

evacuation procedures are “dangerous for the maternal patient,” and “abortion carries risks to 

maternal health that increase with gestational age.” Id. This evidence does not guarantee that the 

Act will help cure any health-related problems. On the contrary, banning all abortion procedures 

after fifteen weeks would force women to resort to alternative means of obtaining an abortion, 

including methods that may be more dangerous to their health. The State of Greene also already 

has a separate statute banning all abortions after twenty weeks. Therefore, the Act’s attempt to 

reduce the timeframe to fifteen weeks does not further advance the state’s goal in protecting 

maternal health, but instead makes it more difficult for women to obtain a safe abortion. Similar 

to the requirements in Whole Women’s Health, the Act provides essentially no benefit while it 

imposes a significant burden on women seeking elective abortions. The Act would prohibit 

women seeking abortions after the fifteen-week mark from obtaining abortion services from the 

only licensed clinic in the State of Greene, and there is a paucity of evidence to support any 

concrete benefits of the Act. Thus, though the State of Greene may have legitimate interests, the 

Act imposes a burden that far exceeds any benefit it confers.  

2. The effect of the Act is to pose a substantial obstacle to women seeking pre-
viability elective abortions.  

 The Court has repeatedly held that “the plaintiff’s burden in a challenge to an abortion 

regulation is to show that the regulation’s ‘purpose or effect’ is to ‘place a substantial obstacle in 

the path of a woman seeking an abortion of a nonviable fetus.’” June, 140 S. Ct. at 2133 (citing 
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Casey, 505 U.S. at 877) (plurality); see Gonzalez, 550 U.S. at 156; Stenberg v. Carhart, 530 U.S. 

914, 921 (2000); Mazurek v. Armstrong, 520 U.S. 968, 971 (1997). Furthermore, to be 

unconstitutional, the law must be a substantial obstacle in “a large fraction of cases in which [it] 

is relevant.” June, 140 S. Ct. at 2132 (citing Casey, 505 U.S. at 895). That is, the focus of the 

inquiry is on “the group for whom it is an actual rather than an irrelevant restriction.” Casey, 505 

U.S. at 2829  

 For example, in June Med. Servs. L. L. C. v. Russo, this Court held that a Louisiana statute 

was unconstitutional because it posed a substantial obstacle to women seeking an abortion and 

offered no significant health benefits, and therefore, was an undue burden. 140 S. Ct. at 2132. 

The statute imposed an admitting-privileges requirement that would put various doctors and 

clinics out of business and ultimately result in a significant reduction of abortion providers. Id. at 

2122. Additionally, the admitting-privileges requirement did not enhance the safety of abortion, 

nor did it make any improvements to women’s health. Id. at 2131. 

 The availability of other acceptable alternatives, however, may lessen the weight of a 

burden placed on seeking an abortion. In Gonzalez v. Carhart, this Court upheld a partial-birth 

abortion ban and concluded that it did not impose an undue burden on a woman’s right to have 

an abortion. 550 U.S. at 164. The ban only proscribed a specific abortion method, namely 

“intact” dilation and evacuation. Id. at 136. This Court looked to the graphic description of the 

prohibited abortion procedure as Congress’ rationale for proscribing partial-birth abortions in 

furtherance of its objective to respect human life. Id. at 157-58. Consequently, this Court held 

that a state has the power to regulate abortion by “bar[ring] certain procedures and substitut[ing] 

others.” Id. at 158.  
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 Unlike the partial-birth abortion ban in Gonzalez v. Carhart, the Act, at issue here, 

prohibits all dilation and evacuation abortion procedures after fifteen weeks. While the Act 

includes certain exceptions to protect the health and life of the mother, it otherwise prohibits all 

abortion procedures, irrespective of method. Moreover, in Gonzalez, the Court recognized 

different versions of dilation and evacuation procedures, and only one method was banned. Here, 

the State of Greene does not acknowledge different methods of dilation and evacuation and 

found that the entire category is “barbaric . . . dangerous for the maternal patient . . . and 

demeaning to the medical profession.” R. 4. Because of this, the Act goes far beyond the 

restriction this Court allowed in Gonzalez, and therefore, is a substantial obstacle to women 

seeking an abortion. 

 Additionally, similar to the statute in June, the Act would result in a significant reduction 

in a woman’s access to abortion services. Here, the Clinic is the only licensed abortion facility in 

the State of Greene. R. 4. Hence, the Act would force any woman seeking abortion services past 

fifteen weeks gestation to leave the State of Greene or carry the pregnancy to full term. The Act 

imposes a substantial obstacle because it would result in the complete elimination of a woman’s 

choice to have an elective abortion in the State of Greene after fifteen weeks. Therefore, the Act 

is unconstitutional because it places an undue burden on a large fraction of women for whom the 

ban is an actual restriction.   

II. THE FETAL REMAINS PROVISION IN HOUSE BILL 222 IS 
UNCONSTITUTIONAL BECAUSE IT IS NOT JUSTIFIED BY A LEGITIMATE 
STATE INTEREST AND IMPOSES AN UNDUE BURDEN ON WOMEN SEEKING 
AN ABORTION.  

 Before viability, a state may not impose an undue burden on a woman’s decision to 

terminate her pregnancy. Casey, 505 U.S. at 879. An undue burden exists if a regulation, while 

“furthering a valid state interest, has the purpose or effect of placing a substantial obstacle in the 
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path of a woman seeking an abortion before the fetus attains viability.” Id. at 877. However, 

regulations that merely create a “structural mechanism by which the state . . . may express 

profound respect for the life of the unborn are permitted, if they are not a substantial obstacle to 

the woman’s exercise of the right to choose.” Id. at 877. Applying the undue burden standard 

requires courts to consider the burdens a law imposes on abortion access together with the 

benefits those laws confer. Hellerstedt, 136 S. Ct. at 2309 (citing Casey, 505 U.S. at 887-98). 

Where laws do not confer “benefits sufficient to justify the burdens upon abortion access that 

each imposes,” then “each places a substantial obstacle in the path of women seeking a 

previability abortion,” and thus violate the Due Process Clause. Id. at 2300. 

A. States Do Not Have a Legitimate Interest in Showing Respect to an Unborn Fetus. 

 A State’s interest in showing respect for an unborn fetus has not been recognized as a 

legitimate interest and thus does not satisfy the undue burden test. It has been well established 

that a law that does not further a legitimate or valid state interest fails the undue burden test. 

Hellerstedt, 136 S. Ct. at 2300. The state interests this Court has recognized include: 

“safeguarding health, maintaining medical standards, and [] protecting potential life.” Roe, 410 

U.S. at 154. However, this Court’s determination of these legitimate interests was not made in 

the context of a fetal remains disposition provision. It was not until ten years later, in City of 

Akron v. Akron Ctr. for Reprod. Health, Inc., that this Court ruled on its first fetal remains 

provision. In Akron, the Supreme Court struck down an Ohio abortion ordinance requiring fetal 

remains to be disposed of in a “humane and sanitary manner.” 462 U.S. 416, 452 (1983). The 

purported purpose of the act was to “preclude the mindless dumping of aborted fetuses on 

garbage piles.” Id. at 451-452. Although not explicit, this Court felt that the phrase “humane and 

sanitary” suggested an intent to mandate the “decent burial” of an embryo. Id. at 451. Also, the 
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use of the word “humane” in the statute was found to be impermissibly vague because it did not 

give a physician “fair notice that his contemplated conduct [was] forbidden.” Id. Therefore, the 

abortion ordinance was a violation of the Due Process Clause. Id. at 451-452. Despite the case’s 

conclusion, this Court noted that the city could “enact more carefully drawn regulations that 

further its legitimate interest in proper disposal of fetal remains.” Id. at 452 n.45.  

 Nevertheless, the decision in Akron is not dispositive on this issue, because parts of it 

have been subsequently overruled for being inconsistent with the main ruling in Roe v. Wade. 

(“We must overrule those parts of...Akron I which . . . are inconsistent with Roe’s statement that 

the State has a legitimate interest in promoting the life or potential life of the unborn . . . . ” 

Casey, 505 U.S. at 870). However, the majority opinion does suggest that if the Ohio legislature 

had been more specific when drafting the disposition provision, this Court may have found that 

there was a legitimate state interest in determining the proper disposal of fetal remains.  

 In 2007, this Court revisited the question of a state’s legitimate interest when it found 

there was no undue burden created by the Partial-Birth Abortion Ban Act, which prohibited the 

knowing performance of “intact dilation and evacuation.” Gonzales, 550 U.S. at 168. This Court 

reasoned that the act did not create an undue burden because it was supported by the state’s 

legitimate interest in promoting respect for human life at all stages in a pregnancy, as supported 

by Casey. Id. at 163. However, this misstates the language in Casey, which reaffirmed that “the 

state has legitimate interests from the outset of the pregnancy in protecting the health of the 

woman and the life of the fetus that may become a child.” Casey, 505 U.S. at 846. Here, the 

State of Greene states the purpose of the Fetal Remains Provision in House Bill 222 (“Fetal 

Remains Provision”) is to “regulat[e] the medical profession by ensuring that abortion providers, 

like other health care facilities, dispose of fetal remains in a method demonstrating respect for 
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the life of the unborn.” R. 5. The difference between “respect for human life” and promoting “the 

life of the fetus” is important to recognize, because using the former as a basis for upholding 

abortion regulations risks overextending the state’s powers. As a result, this would allow for 

more stringent regulation of abortion clinic operations, which could reduce a women’s access to 

abortion by increasing costs and forcing abortion clinics to close.  

 The State of Greene points to the decision in Box v. Planned Parenthood of Ind. and Ky., 

Inc. to support its argument because this Court upheld a fetal remains provision by finding that 

the state had a legitimate interest in the proper disposal of fetal remains. 139 S. Ct. 1780, 1782 

(2019) (citing Akron, 462 U.S. at 452 n.45). However, the provision in Box, upon the parties’ 

agreement, was analyzed under the rational basis test, which only requires that the state law be 

rationally related to a legitimate government interest. Id. at 1781. There has been no similar 

agreement made between the parties in our case. Additionally, the State of Greene claims that its 

provision is meant to “dispose of fetal remains in a method demonstrating respect for the life of 

the unborn.” R. 5. This Court has never decided whether this stated interest is legitimate under 

the undue burden test. Therefore, this Court should follow its past precedent in Roe, Akron, and 

Gonzales and hold that the State of Greene’s provision does not satisfy the undue burden test, 

because it is not supported by a legitimate state interest.  

B. Requiring Individual Burial or Cremation of Fetuses Places an Undue Burden on the 
Abortion Decision Because Structural Barriers and Added Costs Would Likely Cause 
Abortion Clinics to Close. 

The Fetal Remains Provision should also be held unconstitutional because the burdens far 

outweigh any benefits. If after conducting an undue burden analysis, the benefits outweigh the 

burdens, then there is no undue burden, and the law may be upheld. Hellerstedt, 136 S. Ct. at 

2309. In our case, the only potential benefit is the ability of the mother and the clinic to show 



   
 

 15 

respect for potential life through the disposition of fetal remains. The burdens imposed by the 

new law, on the other hand, are numerous. By requiring individual burial and cremation of each 

fetus, this will likely result in increased costs for the clinic and thus the mother. Not only will 

this reduce access to abortion clinics for impoverished families, but it may also result in the 

closure of the clinic itself. See, e.g., Whole Woman’s Health v. Smith, 338 F.Supp.3d 606, 634 

(W.D. Tex. 2018). Additionally, the State’s act of treating a fetus like a human, forces moral 

beliefs onto a woman that may burden her at an already physically, mentally, and emotionally 

taxing time in her life. Id. at 635. 

In similar cases, this Court has ruled that regulation of abortion clinic procedures 

resulting in reduction of access to clinics and substantial increases in abortion clinic expenses 

creates an undue burden on a woman’s constitutional right to seek an abortion. Hellerstedt, 136 

S. Ct. at 2318. Also, the court in Smith explains the consequences that will likely result from 

restrictions that are too stringent regarding the disposal of fetal remains. 338 F.Supp.3d at 634. 

The Texas law in Smith limited disposal of fetal tissue to three methods: interment, incineration 

followed by interment, or steam disinfection followed by interment. Id. at 614. As the court 

explained, due to the rapid accumulation of embryonic and fetal tissue, abortion facilities need to 

dispose of fetal remains weekly or every few weeks depending on the clinic. Id. at 630. 

However, funeral homes cannot accommodate this demand because they are structured to 

“provid[e] individualized care and cater[] to grieving families[.]” Hellerstedt, 136 S. Ct. at 630. 

A separate facility would also be needed to scatter ashes and inter remains because funeral 

homes do not. Id. Because of this, abortion providers would not have access to a reliable and 

feasible system of disposing of their fetal remains. Id. at 634. This would likely force clinics to 

shut down–only worsening the access issues for women seeking abortions. Id.  
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Similarly, here, if the State of Greene’s Fetal Remains Provision is upheld, the Clinic will 

be forced to find funeral homes and cemeteries willing and able to service their disposal 

demands. This extra expense to the Clinic will likely force the clinic to close. And, since it is the 

only abortion clinic within the State of Greene, women will be prevented from obtaining 

abortion services all together, unless they are able to travel out of state. Therefore, because the 

burdens of the Fetal Remains Provision far outweigh any benefits, this Court should find that it 

imposes an undue burden on a woman’s constitutional right to obtain an abortion. 

C. Even Under Rational Basis Review, the Fetal Remains Provision is Unconstitutional 
Because it is not Rationally Related to Any State Interest.  

The State of Greene argues that the Fetal Remains Provision is subject to rational basis 

review. Under traditional rational basis review, if state action does not infringe upon a 

fundamental right, the legislation will be upheld so long as it is rationally related to a legitimate 

state interest. Planned Parenthood of Ind. & Ky., Inc. v. Comm'r, 888 F.3d 300, 307 (7th Cir. 

2018). Additionally, under rational basis review, a court will invalidate legislation that results in 

“arbitrary deprivations of liberty by the government.” See Hayden ex rel. A.H. v. Greensburg 

Cmty. Sch. Corp., 743 F.3d 569, 576 (7th Cir. 2014). It is the plaintiff’s burden to demonstrate 

that the challenged law lacks a rational relationship with a legitimate state interest. Id. While the 

State of Greene’s Fetal Remains Provision is intended to “show[] respect for the unborn,” this 

Court should find that the law is not rationally related to this interest or any other legitimate state 

interest and therefore, House Bill 222 violates the Due Process Clause. R. 3, 5, 11. 

Supreme Court precedent shows that states have a legitimate interest in protecting the life 

of a fetus that may become a human, but this interest is not implicated here. In Maher v. Roe, this 

Court upheld a Connecticut regulation limiting welfare benefits for first trimester abortions to 

those that are “medically necessary” and eliminating the use of those funds for nontherapeutic 
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abortions. 432 U.S. 464, 466 (1977). The majority stated that, “the state has a strong and 

legitimate interest in encouraging normal childbirth, an interest honored over the centuries. Nor 

can there be any question that the Connecticut regulation rationally furthers that interest.” Id. at 

478. This Court reasoned that the subsidizing of costs incident to childbirth is a rational means of 

encouraging childbirth, and states have wide latitude in choosing among competing demands for 

limited public funds. Id. At 479. Similarly, in Gonzales v. Carhart, a ban on partial-birth 

abortions was upheld because a state has a regulatory interest in protecting the life of a fetus that 

may become a child. 550 U.S. 124, 158 (2007). This Court concluded that where a state has a 

rational basis to act and the action does not impose an undue burden, the state may promote its 

legitimate interests such as, “respect for life, including life of the unborn,” by barring certain 

procedures in favor of others. Id.  

 The Connecticut regulation in Maher and the partial-birth abortion ban in Gonzales 

recognized a valid state interest in promoting respect for potential life. These statutes may 

survive rational basis review because of a state’s interest in protecting the life of the unborn, but 

the Greene statute in our case differs because there is no potential life at stake. House Bill 222 

requires that abortion providers dispose of fetuses in the same manner as human remains by 

separating fetuses from other surgical by-products and prohibiting simultaneous cremation. R. 5, 

6. This provision comes into effect only after the abortion has taken place, thereby eliminating 

the State’s interest in protecting and promoting a life that is still viable.  Therefore, while we 

recognize the State of Greene may have an interest in promoting the life of the unborn, the Fetal 

Remains Provision here is not rationally related to this interest, because it is not implicated when 

there is no longer a life to promote. 
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CONCLUSION 

 If the State of Greene’s Gestational Age Act and the Fetal Remains Provision are upheld, 

this would not only prevent women from obtaining an abortion after fifteen weeks’ gestation but 

would also prevent some women’s access to abortion altogether. This would also mean 

overturning Supreme Court precedent that established a women’s right to an abortion and has 

been followed for nearly half a century. For the reasons detailed above, this Court should affirm 

the judgment of the United States Court of Appeals for the Fourteenth Circuit in its entirety. 

 

 


