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QUESTIONS PRESENTED 

I. Whether the State of Greene passed an unconstitutional ban on pre-viability abortions 

when it passed the Gestational Age Act. 

II. Whether the State of Greene’s House Bill 222 violated this Court’s precedent under 

Casey when it presented a substantial burden in obtaining an abortion. 
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CONSTITUTIONAL PROVISIONS AND STATUTES 

The relevant provisions are reproduced in the Appendix. 
 

STATEMENT OF THE CASE 
 

 Plaintiffs (“Respondents”, collectively or “Clinic” or “Dr. Elon Sternberger”) sought 

declaratory judgment, and both preliminary and permanent injunctions to prevent the State of 

Greene (“Petitioners” or the “State”) from enforcing the enacted law that prohibits abortion with 

minor exemptions (the “Gestational Age Act”) and the law that requires disposal of fetal remains 

to occur with specificity within the newly enacted guidelines (“House Bill 222” or “Fetal 

Remains Law”). R. at 2-3. Respondents claimed that both statutes violated the Fourteenth 

Amendment of the United States Constitution. Id. at 3. The District Court held for the 

Respondents and entered an injunction while denying Petitioners’ motion for summary 

judgment. Id. The Court of Appeals for the Fourteenth Circuit affirmed the District Court’s 

decision. Id. Petitioners filed a Writ of Certiorari to reverse the decision below, and this Court 

granted the Writ. Id. at 21. 

In the State of Greene, 25,000 abortions occur each year along with 1,000 miscarriages or 

stillbirths. Id. at 3. Up until ten weeks, it is common for an abortion procedure to occur via 

medication provided by a physician at home. Id. However, surgical abortions are frequently used 

after week ten and up until week twenty-two, while after this point the surgical procedure is done 

on a case-by-case basis. Id. In 2018, the State of Greene held a substantial election where the 

incumbents ran on the progressive ticket, while the opponents ran on the anti-abortion platform, 

and which the opponents won the Governor’s seat and a majority of the legislature. Id. 
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After the election, the State proposed and enacted legislation that banned abortions. On 

January 1, 2020, the State enacted House Bill 411 or the Gestational Age Act which banned 

abortions after week fifteen. Id. The Abortion Ban did allow for some limited exemptions. Id.  

The State enacted the law for moral reasons, and not based on scientific evidence. The 

legislative history of the statute shows that the law was passed because the methods of abortion 

at fifteen weeks were “barbaric”, “dangerous” and demeaning to the medical profession. Id. at 4.  

The State enacted further laws to limit the access to an abortion. In 2020, the State 

enacted House Bill 222, which created regulations, or a burden, on the access to an abortion by 

requiring that fetal remains, whether due to an abortion, miscarriage, or stillbirth, be disposed of 

in a specific manner. Id. at 5. The legislative history states that the statute was enacted to 

promote “medical ethics” and to regulate the medical profession to ensure that the remains are 

properly disposed. Id.  

Prior to the enactment of the Fetal Remains Law, the method was cost-effective. Pre-

statute, the clinic or facility could have limited its costs by incinerating the fetal remains with 

other surgical by-products. Id. This practice was based on the State’s prior law, which defined 

infectious waste. Id. Under the Fetal Remains Law, the Clinic or facility, if they have the final 

disposition of the fetus, must acquire a permit for each fetus as if they were moving a deceased 

body. Id. at 5-6. 

The Fetal Remains Law requires that the mother make a difficult decision during the 

already difficult period of obtaining an abortion procedure. The Fetal Remains Law requires that 

the mother be asked how she would like the fetal remains to be disposed. Id. at 5.  
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Respondents in this matter are Dr. Elon Sternberger and the Greene Women’s Health 

Clinic, LLC, a clinic who performs an abortion in the State of Greene. Id. at 4. Petitioners are the 

State of Greene and the Attorney General, Floyd Lawson. Id. at 4.  

The District Court on the Abortion Ban denied summary judgment for the Petitioners 

because they could not, after discovery, provide why abortion pre-viability was scientifically 

possible and conceded that this law was in fact a pre-viability ban on abortions. Id. On the Fetal 

Remains Law, the District Court granted summary judgment and entered a permanent injunction 

because the Court found that the law violated the Due Process Clause. Id at 6.  

The Court of Appeals for the Fourteenth Circuit held that the Abortion Ban was 

unconstitutional because the ban violates the constitutional standards established by this Court in 

Roe, Gonzales, and Casey. Id. at 10. The Court of Appeals on the Fetal Remains Law found it to 

be unlawful when it found that the law poses an intrusive burden on women, and since, 

generally, the law does not recognize the fetus as human, the Fetal Remains Law is not a 

legitimate interest under the Due Process Clause. Id. at 12-13. 

SUMMARY OF THE ARGUMENT 

 The Gestational Age Act does not regulate an abortion but rather it bans abortions pre-

viability. This outright ban on abortion before viability contradicts this Court’s substantial 

precedent. This Court has routinely in its precedent held that pre-viability bans on abortion are 

unlawful and unconstitutional. Roe v. Wade, 410 U.S. 113 (1973); Planned Parenthood v. Casey, 

505 U.S. 833 (1992).  

 Furthermore, The Gestational Age Act is not a regulation on abortion, but an outright 

ban. This Court has never applied the undue burden test established in Casey on an abortion ban. 

Casey, 505 U.S. 833; Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292 (2016). Since the 
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Gestational Age Act is inconsistent with this Court’s precedent and an outright ban on abortion, 

the law should be invalidated and deemed unconstitutional.  

 This Court should remain consistent with its precedent to apply the undue burden test and 

not rational basis review for the State’s Fetal Remains Law because this Court in Casey stated 

and reaffirmed in Hellerstedt that the test is whether any burden on abortion is an undue burden. 

Hellerstedt, 136 S. Ct. at 2310 (citing Casey).  

 Applying the undue burden test, the Fetal Remains Law is unconstitutional because it 

imposes an undue burden on the access to an abortion due to the increased costs of the procedure 

and the psychological effects of the law on women who are seeking an abortion. Further, this 

Court has never recognized a fetus to be a human under the law, and this has been the law since 

Roe and therefore, the State cannot have a legitimate interest under the Due Process Clause. Roe, 

410 U.S. 113. Therefore, this Court should invalidate the law as unconstitutional to be consistent 

with this Court’s prior precedent.  

ARGUMENT 

I. THE GESTATIONAL AGE ACT IS AN OUTRIGHT BAN ON PRE-
VIABILITY ABORTIONS THEREFORE MAKING IT 
UNCONSTITUTIONAL  
 

This Court, 50 years ago, in Roe v. Wade explicitly decided that bans on pre-viability 

abortions are outright unconstitutional. Roe, 410 U.S. 113. This Court found that states issuing 

statutes that were complete bans on such abortions violated a person’s fundamental right to an 

abortion. Id. In the present case, the State of Greene passed the Gestational Age Act which, 

except in cases of medical emergencies, prohibits abortions after fifteen weeks. This statute is 

unconstitutional because it is an outright ban on pre-viability abortions which have routinely 

been found to violate both Roe and Casey. Roe, 410 U.S. 113; Casey, 505 U.S. 833. 
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Furthermore, the State’s insistence that this law is a restriction is wrong because it does not 

restrict the method or means of an abortion but rather outright bans the procedure after a certain 

time. For these reasons, this Court should affirm the ruling of the United States Court of Appeals 

for the Fourteenth Circuit.  

A. This Court Has Explicitly Found Bans on Pre-Viability Abortions Unconstitutional    
in both Roe and Casey. 
 

 The State of Greene’s Gestational Age Act calls for doctors to determine the gestational 

age of a fetus. After fifteen weeks, the Act bans abortions except for cases of medical 

emergencies. This statute is an outright ban on abortions during the time of pregnancy where the 

fetus is pre-viable, or the fetus is unable to live on its own. This Court in two landmark decisions 

preserved a person’s fundamental right to a pre-viability abortion and found bans on such 

abortions outright unconstitutional.  

In 1973, this Court in the landmark decision, Roe v. Wade, 410 U.S. 113 (1973), 

addressed the right to an abortion in our constitutional system. This Court in Roe was tasked to 

address Texas laws that outlawed abortion except in situations where a doctor deemed the 

procedure medically necessary to save the mother’s life. Id. at 120. The Texas laws made the 

procedure criminal except for the sole exception of a doctor’s recommendation. Id. This Court 

held that a woman had a constitutional right to terminate her pregnancy before the fetus was 

viable. Id. at 154. The decision went on to establish a trimester framework with the first trimester 

of pregnancy being the safest time to perform the procedure. Id. at 149. At the time, scientific 

data showed viability could be established at around thirteen weeks, otherwise known as the end 

of the first trimester. Id.  Furthermore, it provided a clear distinction as to when the state could 

invoke its state interest in preserving both the life of the mother and the unborn child. This Court 

held that: 
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These interests are separate and distinct. Each grows in substantiality as the woman 
approaches term and, at a point during pregnancy, each becomes compelling. With 
respect to the State's important and legitimate interest in the health of the mother, the 
‘compelling’ point, in light of present medical knowledge, is at approximately the end of 
the first trimester .... With respect to the State's important and legitimate interest in 
potential life, the ‘compelling’ point is at viability. This is so because the fetus then 
presumably has the capability of meaningful life outside the mother's womb. State 
regulation protective of fetal life after viability thus has both logical and biological 
justifications. If the State is interested in protecting fetal life after viability, it may go so 
far as to proscribe abortion during that period except when it is necessary to preserve the 
life or health of the mother.  

 
Id. at 162-64.  

 
Justice Blackmun wrote that viability was the critical moment where the state could make an 

argument of having a compelling interest in preserving life. Id. Yet, Justice Blackmun also wrote 

that a woman had an absolute right to obtain an abortion during the first trimester when the fetus 

was pre-viable. Id. at 164. Since Roe, this Court has routinely recognized a person’s right to an 

abortion before viability.  

 In 1992, this Court reaffirmed the precedent set forth in Roe in Planned Parenthood v. 

Casey, 505 U.S. 833 (1992). Casey addressed Pennsylvania law that required informed consent 

for abortion procedures and a twenty-four-hour waiting period before the procedure could be 

performed. Id. at 845. These laws required minors who were pregnant to inform their parents and 

required pregnant adults to inform their spouse. Id. This Court expanded the power of the state 

and allowed the state to place regulations on abortion procedures from the outset of pregnancy. 

Id. at 876. The decision abandoned the trimester framework established in Roe and instead 

placed abortion regulations under an undue burden standard. Id. This Court, in Casey, although 

departed from the Court’s decision in Roe, did not overturn Roe. Id. It instead preserved the 

principle that a person had a fundamental right to an abortion before viability without an undue 

burden from the state. Id. at 846. This Court bluntly decided that “the woman's right to terminate 
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her pregnancy before viability is the most central principle of Roe v. Wade. It is a rule of law and 

a component of liberty we cannot renounce.” Id. at 871. This Court held that viability was still 

the critical moment where states could begin have a compelling governmental interest. Id. at 879. 

At this time, viability was medically determined to be established at twenty-four to twenty-eight 

weeks with science everchanging. Id. at 860. The shift from a trimester framework to an undue 

burden standard gave states more power in restricting abortions but did not give states a license 

to ban abortion before viability.   

 The lower courts have routinely echoed this Court’s precedent. The Ninth Circuit 

disallowed an Arizona House Bill that forbade abortions if the gestational age of the fetus was 

determined to be at least twenty weeks. Isaacson v. Horne, 716 F.3d 1213 (9th Cir. 2013). The 

Tenth Circuit disallowed an abortion ban at twenty-two weeks due to Supreme Court precedent 

established in Roe and Casey.  Jane v. Bangeter, 102 F.3d 1112 (10th Cir. 1996) (citing Roe, 410 

U.S. 113; Casey, 505 U.S. 833). See e.g., MKB Management Corporation v. Stenehjem, 795 F.3d 

786 (8th Cir. 2015); Edwards v. Beck, 786 F.3d 1113 (8th Cir. 2015); Bryant v. Woodall, 1 F.4th 

280 (4th Cir. 2021). 

 In the present case, the Gestational Age Act is a direct ban on pre-viability abortions. 

After fifteen weeks, an expectant person cannot receive an abortion in the State of Greene and is 

left with no options. R. at 3. The fifteen weeks in the Act is unfounded because the State did not 

have medical evidence to present that supports viability being established at such an early time 

frame. R. at 4. The State of Greene even conceded that it had identified no medical evidence to 

support such a contention. Id. This Court in Roe struck down an identical ban because it was a 

restriction on a person’s right to abortion before viability. Roe, 410 U.S. at 154. While Casey 

recognized a state’s interest in regulating and restricting abortions, it also acknowledged the right 
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for a person to receive a pre-viability abortion by determining viability as the critical moment for 

a state to have a compelling interest. Casey, 505 U.S. at 879. Simply put, this Court has settled 

that this is the law of the land. This Court has never upheld a ban on pre-viability abortions. It 

has consistently acknowledged a state’s right to regulate and restrict but has consistently struck 

down instances of banning pre-viability abortions. This Act is a ban and refuses to acknowledge 

this Court’s precedent that clearly indicates the unconstitutionality of it.  

 Therefore, this Court should follow its well-established precedent and find this clear pre-

viability abortion ban unconstitutional. 

B. The Gestational Age Act Is Not a Restriction on Abortion Procedures and is Instead a 
Ban on Pre-Viability Abortion Procedures in the State of Greene  
 

 The State has insisted that the Gestational Age Act is merely a restriction on pre-viability 

abortions, a state right well recognized by this Court in Casey, 505 U.S. 833 (1992). The State 

may argue that the Gestational Age Act is not an undue burden. However, the State of Greene is 

not attempting to merely regulate the means or methodology of abortions but is attempting to 

outright ban abortions.  

 In Casey, this Court recognized the state’s interest in preserving both the life of the parent 

and the fetus. Casey, 505 U.S. at 869. This Court wrote:  

[t]he woman's liberty is not so unlimited, however, that from the outset the State 
cannot show its concern for the life of the unborn, and at a later point in fetal 
development the State's interest in life has sufficient force so that the right of the 
woman to terminate the pregnancy can be restricted.  

 
Id.  
 
This decision established the undue burden standard when analyzing these regulations and 

restrictions. Id. at 874. This standard ensured the state could not impose a regulation that created 

a substantial obstacle for the person seeking the abortion. Id. Using this rationale, this Court held 
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that parental consent, informed consent, and a 24-hour waiting period imposed by the state of 

Pennsylvania were all valid regulations on pre-viability abortions. Id. at 880-902. The spousal 

awareness provision, that required a pregnant person inform their spouse, was struck down and 

found to be an undue burden. Id. The standard established in Casey has since been applied to 

various cases that have come before this Court.  

 In 2007, this Court upheld the Partial-Birth Abortion Ban Act in Gonzales v. Carhart, 

550 U.S. 124 (2007). The Partial-Birth Abortion Ban Act dealt with a method called intact 

dilation and evacuation, where the doctor essentially dilated the pregnant person’s cervix and 

removed the fetal tissue. Id. at 124. The Act did not mention other types of abortion procedures 

and was an attempt to regulate a method of abortion. Id. This Court held that the Act was not an 

undue burden on those seeking abortions and that it was a constitutional regulation of abortions. 

Id. There, the state had a compelling interest in both the life of the fetus and the life of the 

pregnant person. Id. Justice Kennedy, wrote:  

Where it has a rational basis to act, and it does not impose an undue burden, the State 
may use its regulatory power to bar certain procedures and substitute others, all in 
furtherance of its legitimate interests in regulating the medical profession in order to 
promote respect for life, including life of the unborn.  

 
Id. at 158.  
 
This very Court, yet again, upheld a restriction on abortion that did not impose an undue burden 

on those seeking abortions. The Gonzales Court did not go as far as to create a ban on pre-

viability abortions. Id. It simply held that eliminating a method of abortion was constitutional. Id. 

 This Court was once again tasked with abortion regulations in 2016 in Whole Woman’s 

Health v. Hellerstedt, 136 S. Ct. 2292 (2016). In this case, the state of Texas implemented laws 

which required providers to have admitting privileges at local hospitals located no more than 30 

miles from their abortion facility and that abortion facilities meet minimum standards for 
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ambulatory surgical centers. Id. at 2296. These laws dramatically decreased the number of 

abortion facilities while dramatically increasing the distance the average Texas citizen would 

have to travel to an abortion clinic. Id. This Court held that both the admitting privilege and the 

surgical-center requirements placed a substantial obstacle in the path of those seeking an 

abortion, thus making it unconstitutional. Id. at 2298. Both laws cured no problems in the State 

of Texas and both laws only made it more difficult for Texans to seek an abortion. Id. at 2299. 

Yet again, this Court used the undue burden test on a regulation on abortions. Id. This Court did 

not use it on a ban. Id. 

 In the present case, the State is attempting to claim that the Gestational Age Act is merely 

a restriction. The State has likened this case to Gonzales v. Carhart, arguing that an abortion 

after fifteen weeks was a gruesome and violent procedure. Yet Gonzales, is distinguishable 

because the question there involved a method of abortion and not an outright ban on abortion. 

Gonzales, 550 U.S. at 158. Every time that an abortion regulation has been deemed 

constitutional, the constitutional regulation did not ban abortion within the state. Informed 

consent and disallowing certain procedures never banned a person from receiving an abortion.  

The State of Greene’s law absolutely prevents a person from receiving the procedure only 

three and a half months into the pregnancy, where the fetus is still not viable. R. at 3. The 

Gestational Age Act does not regulate the methodology of an abortion. It outright bans abortions 

after a certain amount of time. Id. More specifically, it bans abortions while the fetus is still not 

viable. R. at 4. This Court has never used the undue burden standard on a ban on pre-viability 

abortions. It has only used the undue burden test when dealing with regulations and restrictions. 

The Gestational Age Act ensures people cannot receive the procedure. It is a ban on abortions 

and is thus blatantly unconstitutional.  
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 Therefore, this Court should find the Gestational Age Act as not a restriction, but as an 

unconstitutional ban on pre-viability abortions.  

II. THIS COURT SHOULD APPLY THE UNDUE BURDEN TEST 
ESTABLISHED BY THIS COURT IN CASEY, AND WHEN APPLIED, THE 
FETAL REMAINS LAW IS UNCONSTITUTIONAL 
 

Imagine being an individual seeking to obtain an abortion and walking into the clinic 

with dozens of protesters outside, shaming you for making this decision. Imagine the state you 

call home making this already difficult decision even harder. After mustering up the courage to 

walk into the clinic, imagine the doctors asking you to think about how the fetus will be honored 

after the procedure. These are substantial obstacles society, and the state has put into place for an 

individual seeking abortion. This is an undue burden on an individual’s fundamental right to 

abortion.  

A. The Undue Burden Test is the Proper Standard to Determine if the Fetal Remains Law is 
an Impermissible Regulation on the Fundamental Right to Obtain an Abortion 
 

 The question of whether this Court should apply rational basis, or the undue burden test 

has been answered routinely by this Court calling for the application of the undue burden test on 

matters relating to an infringement of the fundamental right to an abortion via State action. This 

Court has established under the rational basis test that a state act or law must be rationally related 

to a legitimate government interest. Washington v. Glucksberg, 521 U.S. 702, 728 (1997). The 

general rule is that such legislation will be presumed valid and sustained if the classification 

drawn by the statute is rationally related to a legitimate government interest. City of Cleburne v. 

Cleburne Living Ctr., 473 U.S. 432. 440 (1985) (citing Schweiker v. Wilson, 450 U.S. 221, 230 

(1981)). In Box, this Court determined that a state has a legitimate interest in the disposal of fetal 

remains. Box v. Planned Parent of Ind. and Ky., Inc., 139 S. Ct.  1780, 1782 (2019)(quoting 

Akron v. Akron Center for Reproductive Health, Inc., 462 U.S. 416, 452 (1983)).  
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However, in Casey, this Court articulated that the undue burden test is the “appropriate 

means of reconciling the State's interest with the woman's constitutionally protected liberty.” 

Casey, 505 U.S at 876. A finding of an undue burden is that a statute has “the purpose or effect 

of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable 

fetus.” Id at 877. In Casey, the Court addressed Pennsylvania law that required informed consent, 

waiting periods, spousal consent, and parental consent or a judicial bypass if one could not 

obtain parental consent prior to an abortion. Id. at 845. This Court recognized that the State had 

an interest in regulating an abortion when it upheld the parental consent provision of the 

Pennsylvania law. Id. at 898 – 901. Yet, this Court also recognized the importance of the 

fundamental right to an abortion when it determined that the spousal consent laws were an undue 

burden and therefore, invalid. Id. 

Twenty-four years after Casey, in Hellerstedt, this Court reaffirmed the undue burden 

test, writing:  

In Planned Parenthood of Southeastern Pa. v. Casey, 505 U. S. 833, 878 (1992), 
a plurality of the Court concluded that there “exists” an “undue burden” on a 
woman’s right to decide to have an abortion, and consequently a provision of law 
is constitutionally invalid, if the “purpose or effect” of the provision “is to place a 
substantial obstacle in the path of a woman seeking an abortion before the fetus 
attains viability.” 

 
Id. at 2299.  

This Court further articulated that courts are tasked with the undue burden test which asks 

whether any burden on abortion is “undue”. Id. at 2310 (citing Casey).  

 Recently, this Court reaffirmed the undue burden test established in this Court’s 

precedents in June Medical Services when this Court wrote:  

In Whole Woman’s Health v. Hellerstedt, 579 U. S. ___, 136 S. Ct. 2292, 195 L. Ed. 2d 
665 (2016), we held that “‘[u]nnecessary health regulations that have the purpose or 
effect of presenting a substantial obstacle to a woman seeking an abortion impose an 
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undue burden on the right’” and are therefore “constitutionally [***10] invalid.” Id., at 
___, 136 S. Ct. 2292, 195 L. Ed. 2d 665, 685 (quoting Planned Parenthood of 
Southeastern Pa. v. Casey, 505 U. S. 833, 878, 112 S. Ct. 2791, 120 L. Ed. 2d 674 (1992) 
(plurality opinion) 

June Med. Servs., LLC v. Russo, 140 S. Ct. 2103, 2112 (2020). 

Consistent with Casey, Hellerstedt, and June Medical Services, this Court should apply the 

undue burden test as it is the law of the land, and there is no reason for this Court to depart from 

the application of a test that has been reaffirmed for nearly thirty years. Casey, 505 U.S. 833; 

Hellerstedt, 136 S. Ct 2292; June Med. Servs., LLC, 140 S. Ct. 2103. The Fetal Remains Law 

places a burden on the individual’s fundamental right to an abortion and the lower Court found 

that the Fetal Remains Law would be a burden on access to abortion. R. at 11. Therefore, the test 

is undue burden, and this Court should apply the undue burden test.  

B. The Fetal Remains Law Imposes an Undue Burden on Women because It Increases the 
Cost of an Abortion and Causes Psychological Harm to Women.  

The Fetal Remains Law’s purpose places an economical burden when requiring abortion 

clinics to dispose of fetal remains separately from other surgical byproducts that are produced. R. 

at 11. This law asks abortion clinics to find a separate method, facility, or vendor to dispose of 

the fetal remains since it is supposed to be done in a more dignified manner and not along with 

other surgical byproducts. R. at 5-6. This becomes an extra cost that an abortion clinic will incur, 

which could then lead to the abortion service price being raised. Although the record is unclear 

as to how much the cost will increase by, the slightest increase may be burdensome on a 

woman’s ability to afford the abortion procedure. R. at 11.  Women, from all socio-economic 

backgrounds, may seek an abortion for a variety of reasons. Id. Some women, under certain 

circumstances, unfortunately do not have emotional or financial support when it comes to 

obtaining an abortion. Id. The slightest increase in cost could hinder a woman’s choice to obtain 
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an abortion. Id. The state may have a legitimate state interest in respecting the unborn, however, 

it may not interfere with the woman’s fundamental right of abortion. Casey, 505 U.S. 833. If 

enforced, the Fetal Remains Law will create a substantial obstacle to a woman’s difficult 

decision of parenthood.  

Additionally, the Fetal Remains Law forces a woman into a difficult situation by asking 

her to decide how the fetal remains will be disposed. R. at 5.  Whether the abortion clinic asks 

before or after the procedure, the woman is still placed in an extremely vulnerable position. This 

request of equating a fetal life to a human life is an extremely personal belief. R. at 13. This 

causes an unbearable amount of psychological and emotional pain to women who may have 

never thought about the fetus as a life. Some women become pregnant through acts of abuse, 

rape, or incest. In these instances, these women have a hard time equating that pain into 

something more meaningful. The Fetal Remains Law is a substantial obstacle in the way of a 

woman’s decision of obtaining an abortion because it may cause them more pain than they are 

already feeling. This is an undue burden on a woman’s choice.  

Obtaining an abortion can already be a difficult decision for some women. The addition 

of the Fetal Remains Law in the State of Greene’s Abortion Ban brings forth more challenges to 

a woman’s decision. The state may have an interest in respecting the unborn, however, in this 

instance, the State has no respect for a woman who is already making a painful decision. The 

Fetal Remains Law imposes a much higher burden on women than it benefits fetal life. In 

Hellerstedt and June Medical Services, this Court recognized that a regulation to abortion may 

not cause a substantial obstacle in a woman’s choice. Hellerstedt, 136 S. Ct 2292; June Med. 

Servs., LLC, 140 S. Ct. 2103. As discussed in Hellerstedt, this Court is tasked with determining 

whether any burden on abortion is “undue”. Hellerstedt, 136 S. Ct. at 2310 (citing Casey). The 
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economical and psychological burden that the Fetal Remains Law imposes on women is undue. 

This Court should stay consistent with these prior decisions and rule that the Fetal Remains Law 

does in fact impose an undue burden.  

C. The Fetal Remains Law is Unconstitutional because this Court has Never Recognized an 
Aborted Fetus as a Person. 

The Court of Appeals of the Fourteenth Circuit applying this Court’s fifty years of 

precedent, stated that “the word ‘person,’ as used in the Fourteenth Amendment, does not 

include the unborn.” R. at 13 (citing Roe, 410 U.S. at 158). The opinion further stated that 

“[w]hen those trained in the respective disciplines of medicine, philosophy, and theology are 

unable to arrive at any consensus, the judiciary, at this point in the development of man’s 

knowledge, is not in a position to speculate as to the answer.” Id. at 13 (citing Roe, 410 U.S. at 

159). The enforcement of the Fetal Remains Law imposes the belief that a fetus is a human life. 

This is a total violation of this Court’s precedent and the Fourteenth Amendment of the U.S. 

Constitution, since neither has ever recognized the unborn as a person. The Fetal Remains Law is 

unconstitutional for imposing the belief that fetal remains should be disposed of in the same 

manner as human remains.  

The State may argue that there are laws that have been created to protect fetal lives, 

referencing the many different fetal homicide statutes. R. at 13.  However, fetal homicide statutes 

differ than the Fetal Remains Law. Fetal homicide statutes specifically protect a fetus in 

homicide cases where, as the lower Court stated, there is a potential life at stake. Id. However, 

the Fetal Remains Law has no potential life interest. Id. The State’s Fetal Remains Law asks that 

the aborted fetuses be recognized legally as an equivalent to a human. However, the law simply 

does not recognize a fetus as a person, and therefore this statute fails to prove a legitimate 

interest under the Due Process Clause.   
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This Court has established many times that abortion regulation statutes may not impose 

an undue burden, nor does the law recognize a fetus as a person. The decision in Roe, over fifty 

years ago has been reaffirmed by this Court many times in Casey, Hellerstedt, and most recently 

in June Medical Services. Roe, 410 U.S. 113; Casey, 505 U.S. 833; Hellerstedt, 136 S. Ct 2292; 

June Med. Servs., LLC, 140 S. Ct. 2103. Therefore, this Court should follow precedent and rule 

the Fetal Remains Law is unconstitutional.  

CONCLUSION 

 For the foregoing reasons, Respondents respectfully request that this Court reaffirm the 

Court of Appeals for the Fourteenth Circuit decision below holding both the Gestational Age Act 

and the Fetal Remains Law unconstitutional.  

 

        Respectfully Submitted,  

        Team No. 36 

        Attorneys for the Respondents  
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CONSTITUTIONAL PROVISIONS  

U.S. Const. amend. XIV, § 1 

All persons born or naturalized in the United States and subject to the jurisdiction thereof, are 
citizens of the United States and of the State wherein they reside. No State shall make or enforce 
any law which shall abridge the privileges or immunities of citizens of the United States; nor 
shall any State deprive any person of life, liberty, or property, without due process of law; nor 
deny to any person within its jurisdiction the equal protection of the laws. 
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STATUTES 

The Gestational Age Act: 

Except in a medical emergency or in the case of a severe fetal abnormality, a person shall not 
perform, induce, or attempt to perform or induce an abortion of an unborn human being if the 
probable gestational age of the unborn human being has been determined to be greater than 
fifteen (15) weeks.  

House Bill 222 or the Fetal Remains Law: 

[Women must be afforded] the right to determine the final disposition of an aborted fetus. 
Greene St. Ann. § 16-34-3-2(a).  

An abortion clinic or health care facility having possession of an aborted fetus shall provide for 
the final disposition of the aborted fetus. The burial transmit permit requirements of Greene St. 
Ann. § 16-37-3 apply to the final disposition of an aborted fetus, which must be interred or 
cremated. Greene St. Ann. § 16-34-3-4(a).  

Aborted or miscarried fetuses may not be cremated by simultaneous cremation. Greene St. Ann. 
§ 16-34-3-4(a).  

  

 

 

          

 

 

 


