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QUESTIONS PRESENTED 

1. Whether all pre-viability prohibitions on elective abortions are unconstitutional?  

2. Whether a state statute requiring healthcare facilities to dispose of embryonic and fetal 

remains in the same manner as other human remains imposes an undue burden on a 

woman’s decision to have an abortion? 
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OPINIONS BELOW 

 The United States District Court for the Northern District of Greene, opinion at 

Sternberger v. Lawson, 2020 WL 56789 (N.D. Greene 2020), denied Petitioners’ Motion for 

Summary Judgment and granted Respondents’ Motion for Summary Judgment. On appeal, the 

United States Court of Appeals for the Fourteenth Circuit, Floyd Lawson, et al. v. Elon 

Sternberger, et al., No. 20-1017 (14th Cir. 2021), affirmed the District Court’s denial of 

Petitioners’ Motion for Summary Judgment and grant of Respondents’ Motion for Summary 

Judgment, and entry of a Permanent Injunction in favor of Respondents enjoining enforcement of 

the abortion ban and the fetal remains statute. 
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JURISDICTION 

This Court has jurisdiction to review this case pursuant to 28 U.S.C. § 1254(1): “Cases in 

the courts of appeals may be reviewed by the Supreme Court by . . . writ of certiorari granted 

upon the petition of any party to any civil or criminal case.” This Court granted the petition for a 

writ of certiorari Floyd Lawson, et al. v. Elon Sternberger, et al., No. 20-1017 (14th Cir. 2021). 
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CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED 

U.S. CONST. amend. XIV.  

No State shall . . . deprive any person of life, liberty, or property, without due process of law. 

GREENE ST. ANN. § 16-34-2-7(a) 

It is a felony to knowingly and intentionally perform an abortion that is prohibited by law. 

GREENE ST. ANN. § 16-34-4-9(a) 

A person who knowingly and intentionally provides an unlawful abortion is subject to 

disciplinary sanctions and civil liability for wrongful death. 

GREENE ST. ANN. § 16-34-3-2(a) 

A woman must be afforded the right to determine the final disposition of an aborted fetus. 

GREENE ST. ANN. § 35-2-1(a) 

Allowing either the burial or cremation of the fetus. 

GREENE ST. ANN. § 35-1-3 

Cremation means incineration by a crematory, or incineration as authorized for infectious and 

pathological waste. 

GREENE ST. ANN. § 16-41-16-4(b)(1) 

Infectious waste includes pathological waste. This term does not include an aborted fetus or a 

miscarried fetus. 

GREENE ST. ANN. § 16-41-16-5 

Pathological waste is defined as (1) tissue; (2) organs; (3) body parts; and (4) blood or body 

fluids in liquid or semiliquid form; that are removed during surgery, biopsy, or autopsy. This 

term does not include an aborted fetus or a miscarried fetus.  

GREENE ST. ANN. § 16-34-3-4(a) 
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An abortion clinic or health care facility having possession of an aborted fetus shall provide for 

the final disposition of the aborted fetus. The burial transmit permit requirements of Greene St. 

Ann. § 16-37-3 apply to the final disposition of an aborted fetus, which must be interred or 

cremated. Aborted or miscarried fetuses may not be created by simultaneous cremation.  

GREENE ST. ANN. § 23-14-31-5 

A burial transmit permit is a permit for the transportation and disposition of a dead human body. 
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STATEMENT OF THE CASE 

I.  FACTUAL BACKGROUND 

In the State of Greene, there are 25,000 abortions and 1,000 miscarriages or stillbirths per 

year. R-3. The State adopted two bills in 2020, House Bill 411, an abortion statute prohibiting 

abortions after fifteen weeks’ gestation, and House Bill 222, a statute regulating final disposition 

of fetuses. R-3, 5.  

 House Bill 411, known as the “Gestational Age Act” or “the Act,” requires that a 

physician must first determine and document a fetus’s probable gestational age before 

performing an abortion. R-3. If the probable gestational age is greater than fifteen weeks, the Act 

forbids performing, inducing, or attempting to perform or induce an abortion. Id. Existing 

Greene law makes it a felony to knowingly and intentionally performing unlawful abortions, 

subjecting violators of the law to disciplinary sanctions and civil liability for wrongful death. R-

4. The Greene legislature did not find medical evidence that fetal viability was possible at fifteen 

weeks. Id. The legislature’s explanation for the fifteen-week cutoff arose from its finding that 

most abortions performed after fifteen weeks’ gestation are dilation and evacuation procedures 

(“D&E”), which the legislature found “barbaric…dangerous for the maternal patient, and 

demeaning to the medical profession.” R-4. Its other findings included evidence that some 

abilities develop at 12 weeks’ gestation and that the health risks posed by abortions to maternal 

patients increase with gestational age. Id. 

 House Bill 222 regulates the disposition of embryonic and fetal tissue resulting from the 

termination of a pregnancy. R-5. The statute was intended to promote the state’s interests in 

“medical ethics” and promoting respect for unborn life. Id. The statute requires healthcare 

facilities to inform women they have the right to determine final disposition of the aborted or 
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miscarried fetus. Id. If the woman allows the abortion facility to handle final disposition, the 

statute requires the facility to obtain a burial transmit permit for each fetus and either bury or 

cremate the aborted fetuses individually. R-5, 6. Prior to the adoption of House Bill 222, abortion 

facilities could dispose of the fetus through incineration with other fetuses or surgical byproducts 

or contract with third parties to do so. R-6. 

Plaintiff Dr. Elon Sternberger works at Greene Women’s Health Clinic, LLC, a health 

clinic that is the only licensed abortion facility in the State of Greene. R-4. Prior to the adoption 

of House Bill 411, the Clinic provided abortions until sixteen weeks’ gestation. R-9. Prior to the 

adoption of House Bill 222, the Clinic contracted with third parties to incinerate aborted fetuses 

with surgical byproducts. R-5. 

II.  PROCEDURAL HISTORY  

 Plaintiffs filed suit on January 1, 2020, to challenge House Bill 411 and House Bill 222 

on behalf of themselves, their clients, and the doctors and patients performing and seeking 

abortion services in the Greene Women’s Health Clinic. R-4. For House Bill 411, the District 

Court issued a temporary restraining order for the plaintiffs and granted their motion to limit 

discovery to the issue of whether the fifteen-week mark was prior to viability. Id. The Clinic 

submitted evidence that viability was medically impossible at fifteen weeks, and the State, 

having no evidence to the contrary, conceded that House Bill 411 bans at least some abortions 

prior to viability. Id. The District Court granted summary judgment to the Clinic and 

permanently enjoined the Act. Id. Regarding House Bill 222, the District Court first issued a 

preliminary injunction barring the statute’s implementation and enforcement. R-6. It ultimately 

granted summary judgment for Plaintiffs and entered a permanent injunction declaring House 

Bill 222 unconstitutional. Id. 
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 Upon appeal to the Fourteenth Circuit, the Circuit Court affirmed the District Court’s 

decision. R-14. The Circuit Court held the abortion statute unconstitutional for precluding 

women from “making the ultimate decision to terminate their pregnancy prior to viability” and 

the fetal disposition provisions unconstitutional for imposing an undue burden on abortion 

access. R-10, 14. 
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SUMMARY OF THE ARGUMENT 

The ruling of the United States Court of Appeals for the Fourteenth Circuit should be 

affirmed, because House Bill 411 and House Bill 222 violate the Due Process Clause of the 

Fourteenth Amendment of the United States Constitution.  

 All prohibitions on pre-viability abortions are unconstitutional because they violate 

existing abortion jurisprudence and because they create an undue burden on the constitutional 

right to make a pre-viability abortion decision. No state interest can justify any prohibition on 

pre-viability abortions. By prohibiting abortions after 15 weeks’ gestation, without any evidence 

that viability is possible at that stage, House Bill 411 prohibits pre-viability abortions. This 

prohibition on pre-viability abortions also creates an impermissible undue burden because its 

asserted benefits to state interests do not outweigh the substantial obstacle it creates for women 

seeking to obtain pre-viability abortions in the State of Greene. Therefore, House Bill 411 

unconstitutionally violates the Due Process Clause of the United States Constitution. 

 House Bill 222 violates the Due Process Clause of the United States Constitution because 

it places an undue burden on a woman’s decision to have an abortion. The statute creates an 

undue burden because it will increase the costs of abortions and decrease the options available 

for women seeking abortions. The statute also creates an unacceptable psychological burden on 

women seeking abortions. And, even if the Court applied the rational basis test, House Bill 222 

would still be found unconstitutional. The statute does not have a legitimate state purpose, and 

even if it did, it still does not ensure that human remains are disposed of in a dignified and 

humane way. Therefore, House Bill 222 would be found unconstitutional under both the undue 

burden test and the rational basis test.  

Because House Bill 411 and House Bill 222 violate the Due Process Clause of the 
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Fourteenth Amendment, this Court should affirm the decision of the Fourteenth Circuit.  
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ARGUMENT 

I.  THE STATE OF GREENE’S GESTATIONAL AGE ACT PROHIBITING ABORTIONS AFTER 

FIFTEEN WEEKS’ GESTATION VIOLATES THE DUE PROCESS CLAUSE. 

 

 The Supreme Court held in Planned Parenthood v. Casey that constitutionally protected 

liberty interests include the decision to terminate one’s pregnancy before viability. Planned 

Parenthood v. Casey, 505 U.S. 833, 869-70 (1992). However, the Constitution does not provide 

citizens an unlimited liberty to manage their bodies and health as they see fit. See Jacobson v. 

Massachusetts, 197 U.S. 11 (1905) (finding the State’s interest in public health and safety 

justified its compulsory vaccination law’s invasion on the right to care for one’s health as one 

sees fit); Buck v. Bell, 274 U.S. 200, 205 (1927) (finding the State’s interest in promoting public 

health and welfare justified a statute that authorized sterilizing “feebleminded” citizens).  

Existing abortion jurisprudence maintains three principles to balance states’ interests 

against individual liberties. First, there is a protected constitutional right under the Fourteenth 

Amendment to determine whether to terminate a pregnancy before viability without undue State 

interference. See Roe v. Wade, 410 U.S. 113, 154 (1973). Before viability, the State may not 

prohibit abortions. Casey, 505 U.S. at 835-36. Second, the State has the power to restrict and 

even proscribe abortions after fetal viability if the law contains exceptions for protecting the 

pregnant person’s health. Id. at 846. Third, from the beginning of pregnancy, the State has a 

legitimate regulatory interest in protecting the lives of the pregnant person and of a fetus that 

may become a child. Id. When the Court evaluates the constitutionality of an abortion statute, it 

must ensure that all three premises “coexist.” Gonzales v. Carhart, 550 U.S. 124, 158 (2007). 

 House Bill 411 prohibits pre-viability abortions by proscribing abortions after fifteen 

weeks’ gestation without medical evidence that viability is possible at that stage of fetal 

development. The statute also imposes an undue burden on the constitutional right to decide 
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whether to terminate a pregnancy before viability. Although the statute is intended to further the 

State of Greene’s interests in respecting fetal life, protecting maternal health, and preserving the 

dignity of the medical profession, in practice the statute will only limit the time period available 

to obtain an abortion in the State by one week. There is no evidence that this difference of one 

week will provide any substantial benefit for the State’s asserted interests; however, there is 

evidence that the one-week difference will create a substantial obstacle for women seeking an 

abortion.  

Because the statute’s asserted benefits do not outweigh its burdens, House Bill 411 

impermissibly creates an undue burden for women seeking abortions. The Court must invalidate 

the State of Greene’s abortion statute, House Bill 411, because: (A) House Bill 411 imposes an 

unconstitutional pre-viability prohibition on elective abortions; and (B) House Bill 411 imposes 

an undue burden on the constitutional right to decide whether to terminate pregnancy before 

viability. 

A. House Bill 411 imposes a pre-viability prohibition on elective abortions. 

 Before the point of fetal viability, the State “may not prohibit any woman from making 

the ultimate decision to terminate her pregnancy.” Gonzales, 550 U.S. at 146 (citing Casey, 505 

U.S. at 879). No state interests justify prohibiting pre-viability abortions. Casey, 505 U.S. at 846. 

Viability is the point at which the fetus is “potentially able to live outside the mother’s womb.” 

See Roe, 410 U.S. at 163; Planned Parenthood v. Danforth, 428 U.S. 52, 63 (1976). Viability is 

not a fixed gestational age; it varies between 20 and 28 weeks. See Danforth, 428 U.S. at 63-64 

(noting that viability is “a matter of medical judgment, skill, and technical ability” should be 

determined by the attending physician). State legislatures may statutorily define viability so long 

as the definition does not conflict with the Court’s definition in Roe. Id. at 63-64 (upholding the 
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state’s definition of viability as the point when the fetus’s life “may be continued indefinitely 

outside the womb by…life-supportive systems” because it ‘[did] not conflict with what was said 

and held in Roe.”).  

The Fifth, Seventh, Eight, and Ninth Circuits hold that states should not prohibit 

abortions after a fixed gestational age without evidence that viability is medically possible at that 

age. See Jackson Women’s Health Org. v. Dobbs, 945 F.3d 265, 273 (5th Cir. 2019) (finding the 

challenged statute unconstitutionally prohibited pre-viability abortions by “[pegging] the 

availability of abortions to a specific gestational age that undisputedly prevents the abortions of 

some non-viable fetuses”); see also Edwards v. Beck, 786 F.3d 1113, 1117 (8th Cir. 2015) (cert. 

denied) (striking down a ban on abortions after 12 weeks because the State “made no attempt to 

refute” the plaintiffs’ assertion that viability at 12 weeks was medically impossible); see also 

Planned Parenthood of Ind. & Ky. v. Comm’r of the Ind. State Dep’t of Health, 888 F.3d 300 

(7th Cir. 2018) (cert denied) (reversed on other grounds) (invalidating prohibition on abortions 

performed on basis of the fetus’s sex or disability because it prohibited some pre-viability 

abortions). 

 In Edwards v. Beck, the plaintiffs challenged an Arkansas statute that 1) required 

physicians to determine whether the fetus had a detectible heartbeat before performing an 

abortion and 2) prohibited performing abortions when the fetus had a detectable heartbeat and 

was twelve or more weeks. Beck, 786 F.3d at 1115-16. The plaintiffs submitted factual 

assertions that a fetus is never viable at 12 weeks and typically has a detectable heartbeat by 12 

weeks. Id. at 1116. The State provided no evidence to the contrary. Id. at 1117. Because the State 

did not provide evidence to counter the plaintiffs’ assertion that the statute prohibited pre-

viability abortions, the Eighth Circuit ruled for the plaintiffs and enjoined the statute. Id. 
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 Like the Arkansas statute, House Bill 411 requires physicians to determine gestational 

age before performing an abortion and prohibits performing abortions after a fixed gestational 

age. R-3. While the plaintiffs in Beck only provided factual assertions that viability is medically 

impossible at 12 weeks, the plaintiffs in this case submitted medical evidence that viability is 

impossible at 15 weeks. R-4. The State in Beck failed to provide evidence countering the 

plaintiffs’ assertions; here, the State of Greene not only failed to provide evidence to counter the 

plaintiffs’ claims, but it also conceded that House Bill 411 bans some pre-viability abortions. Id.  

The State of Greene claims the Supreme Court has yet to determine whether its asserted 

state interests justify House Bill 411; however, the Supreme Court has long adhered to the 

principle that no state interest justifies pre-viability abortion bans. R-4; Casey, 505 U.S. at 846. 

This Court denied the writ of certiorari in Edwards v. Beck, affirming the Eighth Circuit’s ruling. 

Beck v. Edwards, 577 U.S. 1102 (2016). Just as the Eighth Circuit held the Arkansas statute 

unconstitutional for prohibiting at least some pre-viability abortions, the Supreme Court should 

invalidate House Bill 411 for prohibiting at least some pre-viability abortions.  

B. House Bill 411 imposes an undue burden on the constitutional right to decide 

whether to terminate pregnancy before viability. 

 

 Though the State may not impose pre-viability abortions, it may impose pre-viability 

regulations that do not create an undue burden on a pregnant person’s ability to decide to 

terminate a pregnancy. Casey, 505 U.S. at 874. A regulation creates an undue burden if its 

“purpose or effect” is to create a substantial obstacle to abortion access, and it is therefore 

“constitutionally invalid.” Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292, 2300 (2016) 

(quoting Casey, 505 U.S. at 878). To determine whether the regulation imposes an undue burden, 

courts must independently “review the legislative findings” supporting the regulation and weigh 
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its “asserted benefits against the burdens it imposes on abortion access.” June Med. Servs. LLC 

v. Russo, 140 S. Ct. 2103, 2112 (2020) (quoting Whole Woman’s Health, 136 S. Ct. at 2310).  

Past precedent provides goalposts to frame the undue burden analysis. If an abortion 

regulation or statute (1) does not further the State’s asserted interests or offer any health benefits 

and (2) creates a substantial obstacle in the path of pregnant people seeking abortions, then that 

obstacle imposes an undue burden on abortion access and thus violates the Constitution. See 

Whole Woman’s Health, 136 S. Ct. at 2311-2312 (invalidating Texas abortion regulation 

because it did not further the State’s asserted interest in protecting women’s health and created a 

substantial obstacle to abortion access); see also June Med. Servs. LLC, 140 S. Ct. at 2112-2113 

(invalidating abortion statute because it did not further the Sate’s asserted interests in promoting 

women’s health and safety and it placed a substantial obstacle to abortion access).  

On the other hand, if the regulation does “no more than create a structural mechanism” 

for the State to “express profound respect for the life of the unborn”—without imposing a 

substantial obstacle in the path of a person seeking an abortion—the regulation is constitutionally 

valid. Gonzalez v. Carhart, 550 U.S. 124, 154 (2007) (finding Partial Birth Abortion Ban created 

structural mechanism to express the State’s respect for unborn life without creating a substantial 

obstacle because it did not ban standard dilation and evacuation); see also Casey, 505 U.S. at 874 

(“The fact that a law which serves a valid purpose, one not designed to strike at the right itself, 

has the incidental effect of making it more difficult or more expensive to procure an abortion 

cannot be enough to invalidate it.”); but see Stenberg v. Carhart, 530 U.S. 914 (2000) (finding 

abortion statute unconstitutionally created substantial obstacle by prohibiting standard D&E 

procedures). 
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 This Court should find that House Bill 411 creates an undue burden on the constitutional 

right to determine whether to terminate a pregnancy before viability because (1) the statute 

imposes a substantial obstacle to abortion access and (2) the asserted benefits do not outweigh 

the burdens. 

1. House Bill 411 imposes a substantial obstacle to abortion access. 

 In Stenberg, the statute forbade abortion procedures that involved “deliberately and 

intentionally delivering into the vagina a living unborn child.” Stenberg, 530 U.S. at 945-46. The 

Supreme Court found this language applied to standard D&E procedures, “the most commonly 

used method for performing previability second trimester abortions,” and thus imposed an undue 

burden on the right to make an abortion decision. Id. at 945-46. In contrast, the Supreme Court 

upheld the statute in Gonzales because the statute specifically proscribed one variation of D&E, 

leaving the more common D&E abortion procedures available. Gonzales, 550 U.S. at 158. 

 House Bill 411 is more analogous to the statute struck down in Stenberg v. Carhart than 

the statute upheld in Gonzales. Rather than differentiate between dilation and evacuation 

procedures as Congress did in Gonzales, the State of Greene’s legislature found that all dilation 

and evacuation procedures were “barbaric, dangerous for the maternal patient, and demeaning to 

the medical profession.” R-4. This broad language clearly shows the purpose of House Bill 411 

is to create a substantial obstacle in the path of citizens seeking abortions. The State argues that 

the statute does not impose an undue burden because the Clinic does not perform abortions after 

16 weeks. R-9. The Clinic is the only licensed abortion facility in the entire state. Even if, as the 

State asserts, the statute provides women with three months to decide whether to have an 

abortion, it does not account for the time a woman must wait before the Clinic has an available 
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appointment. House Bill 411’s purpose and effect are to create a substantial obstacle to pre-

viability abortion access, and it is therefore unconstitutional.  

2. House Bill 411’s asserted benefits do not outweigh the burdens. 

 
 The State of Greene asserts that House Bill 411 supports the state’s legitimate interests in 

respecting unborn life, protecting the health of the maternal patient, and preserving the dignity of 

the medical profession. R-4. It supports these assertions with findings that fetuses develop 

certain abilities at 12 weeks and that abortion is riskier for maternal patients as the fetus 

develops. Id. The State claims to support its interests with a bill that, in effect, limits the ability 

of women to obtain an abortion in the State of Greene by one week. Its legislative findings do 

not explain how prohibiting abortions after fifteen weeks respects unborn life, protects maternal 

health, or preserves the medical profession any more than the Clinic already supports those 

interests by limiting its abortion procedures to sixteen weeks’ gestation. Based on the legislative 

findings and the Clinic’s medical evidence, House Bill 411’s asserted benefits do not outweigh 

the substantial obstacle it imposes on abortion access, and the Court should find this statute 

unconstitutional.  

 Not only does House Bill 411 directly violate substantial existing abortion jurisprudence 

by prohibiting abortions before viability, but it also creates an undue burden on women seeking 

abortions. Therefore, this Court should find House Bill 411 unconstitutional along with all 

prohibitions on pre-viability abortions. 

II.  THE STATE OF GREENE’S STATUTE REQUIRING HEALTHCARE FACILITIES TO DISPOSE 

OF FETAL REMAINS IN THE SAME MANNER AS HUMAN REMAINS VIOLATES THE DUE 

PROCESS CLAUSE.  

 

The Supreme Court has held that the right to privacy, as found in the Due Process Clause 

of the Fourteenth Amendment, “encompass[es] a woman’s decision [of] whether or not to 
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terminate her pregnancy.” Roe v. Wade, 410 U.S. 113, 153 (1973). The Supreme Court 

reaffirmed this holding twenty years later, in Planned Parenthood v. Casey, stating that a woman 

had the right to choose to have an abortion “without undue interference from the State.” 505 U.S. 

833, 846 (1992). Pursuant to Supreme Court precedent, a state may not regulate abortion if it 

places an “undue burden” on a woman’s ability to obtain an abortion. Casey, 505 U.S. at 877. 

 The State of Greene adopted House Bill 222 with the purpose and effect of placing an 

“undue burden” on women seeking abortions. The statute dictates how healthcare providers who 

handle embryonic and fetal tissue remains must dispose of them. R-5. It requires healthcare 

facilities to tell women that they have the right to determine how the fetuses are disposed of. Id. 

If a woman opts to dispose of the fetus herself, then there is no regulation on how she does so. 

Id. If a facility, however, disposes of the fetus then the statute imposes significant restrictions on 

the way the facility does so. Id. The facility must obtain a burial transmit permit for each fetus, 

the same as it would for a dead human body. Id. at 5-6. The facility must also bury or cremate 

each fetus individually. Id. As the lower court stated, the restrictions imposed by House Bill 222 

increase the cost and difficulty associated with obtaining an abortion while also not ultimately 

ensuring that all aborted fetuses are disposed of by cremation or burial. Id. at 11.  

House Bill 222 violates the Due Process Clause of the United States Constitution 

because it places an undue burden on a woman’s decision to have an abortion. The statute 

creates an undue burden because it will increase the costs of abortions and decrease the 

options available for women seeking abortions. The statute also creates an unacceptable 

psychological burden on women seeking abortions. And, even if the Court applied the 

rational basis test, House Bill 222 would still be found unconstitutional. The statute does 

not have a legitimate state purpose, and even if it did, it still does not ensure that human 
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remains are disposed of in a dignified and humane way. Because House Bill 222 fails 

both the undue burden test and the rational basis test, the Court should hold that House 

Bill 222 is unconstitutional. 

A.  House Bill 222 places an undue burden on a woman’s ability to have an 

abortion. 

 

The Fourteenth Amendment protects a woman’s basic right to have an abortion. Jackson 

Women’s Health Org. v. Currier, 760 F.3d 448, 453 (5th Cir. 2014). A state may regulate this 

right only if the regulation does not place an “undue burden” on a woman’s basic right to 

terminate a pregnancy by abortion. Casey, 505 U.S. at 877. The proper review standard for laws 

concerning the disposition of fetal remains is the undue burden test, because such laws implicate 

women’s rights to obtain abortions “without undue interference from the State.” Box v. Planned 

Parenthood of Indiana and Kentucky, Inc., 139 S.Ct. 1780, 1793 (2019) (Ginsburg, J., concurring 

in part and dissenting in part).   

A regulation places an “undue burden” on a woman’s right to terminate her pregnancy if 

the regulation’s “purpose or effect is to place a substantial obstacle” in the woman’s path. 

Gonzales v. Carhart, 550 U.S. 124, 146 (2007). House Bill 222 places an undue burden on a 

woman’s ability to have an abortion because it makes it more expensive and more difficult for 

women to get abortions. The statute also imposes an unacceptable psychological burden on 

women seeking abortions.  

1. House Bill 222 will increase costs and decrease options for women seeking 

abortions. 

 

Even though the legislative purpose of House Bill 222 is allegedly to ensure the dignified 

disposal of fetuses, the effect of the law places an undue burden on women seeking abortions. R-

5. The statute requires healthcare facilities to dispose of aborted fetuses in a way that is 
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logistically more difficult and expense. Id. These new barriers faced by healthcare facilities will 

trickle down to the women they serve and obstruct their ability to have abortions. The statute 

requires that aborted fetuses must be “interred or cremated” and healthcare facilities must have a 

“burial transmit permit” for the aborted fetus. Id. at 5-6. Pursuant to the statute, a healthcare 

facility “must obtain a burial transmit permit for each fetus, just as it would for the transportation 

or disposition of any deceased human body.” Id. at 6. Prior to the statute, healthcare facilities 

could dispose of the fetus through incineration with other surgical byproducts and by 

simultaneous cremation. Id.  

 The difficulty and cost women must overcome when they seek abortions are already high 

and House Bill 222 would increase them even more. When women seek abortions, they must not 

only arrange to pay the medical bill and go to the appointment, but they must also expend time, 

effort, and money on less obvious things. Women must arrange for childcare and time off work, 

sometimes they must take time off without pay, they must arrange and pay for transportation, 

and sometimes they must also arrange and pay for overnight lodgings. Hopkins v. Jegley, 510 F. 

Supp. 3d 638, 656 (E.D. Ark. 2021). Courts have observed that there is significant “anxiety and 

stress and . . . financial pressure” imposed on women “[m]aking the necessary arrangements and 

raising funds for travel and other costs associated with seeking care.” Id.  

Healthcare facilities that perform abortions will relieve their increased costs by increasing 

the costs they impose on women. Id. at 788. By making it more difficult and expensive for 

healthcare facilities to dispose of fetuses, the State of Greene will effectively be making it more 

difficult and expensive for women to obtain abortions. This places an “undue burden” on a 

woman’s right to terminate her pregnancy because House Bill 222’s “effect is to place a 
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substantial obstacle” in the woman’s path. Gonzales, 550 U.S. at 146. Therefore, the law should 

be found unconstitutional because it fails the “undue burden” test.  

2. House Bill 222 creates a substantial psychological burden on women 

seeking abortions. 

 
By forcing healthcare facilities to dispose of fetuses the same way as they would dispose 

of human bodies, the State of Greene is asserting the view that fetuses are human beings. This 

imposes a heavy psychological burden on women who seek abortions. The Supreme Court has 

indicated that the psychological wellbeing of pregnant women is a concern of the Court. Roe, 

410 U.S. at 153. In Roe v. Wade, the Court emphasized its concern for women’s “mental and 

physical health,” stating that it considered “distress” and “psychological harm” as unacceptable 

“detriment[s]” that a State may not impose on pregnant women by denying them the choice of 

abortion. Id. Forcing pregnant women to visualize the fetus on par with a living human, not only 

harms the women psychologically but also places a mental barrier between the women and the 

abortions they are seeking. 

 The Supreme Court stated that “[a]n undue burden exists, and therefore a provision of 

law is invalid, if its purpose or effect is to place substantial obstacles in the path of a woman 

seeking an abortion.” Casey, 505 U.S. at 837. The purpose and effect of the State of Greene’s 

statute is to place a substantial obstacle in the way of women seeking abortions. As stated above, 

the statute forces women to consider the fetuses as equal to a living human being. This places an 

unacceptable psychological barrier between women and the abortions they seek. The effect of the 

statute is to create an obstacle, whatever the state’s alleged purpose may be. 

B.  House Bill 222 is unconstitutional under the rational basis test. 

  

 If an abortion restriction is found to impose less than an “undue burden,” then a 

restriction on a woman’s right to have an abortion may be upheld if it passes a rational basis 
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review. Planned Parenthood of Greater Tex. Surgical Health Servs. v. Abbott, 748 F.3d 583, 594 

(5th Cir. 2014). To survive a rational basis review, the state law must be “rationally related to 

legitimate government interests.” Box, 139 S.Ct. at 1780. This “rational basis test” seeks to 

determine whether there is “any conceivable basis” for a statute. Abbott, 748 F.3d at 594. House 

Bill 222 fails on its face to show that its alleged purpose is a legitimate state interest and that is 

achieved by the regulations imposed in the statute.    

1. The Greene statute does not further a legitimate state interest  

 

The Court in Box v. Planned Parenthood of Indiana and Kentucky, Inc., stated that the 

Court had previously “acknowledged that a State has a ‘legitimate interest in proper disposal of 

fetal remains.’” 139 S. Ct. 1780, 1782 (2019) (quoting Akron v. Akron Ctr. for Reproductive 

Health, Inc., 462 U.S. 416, 452, n. 45 (1983)). However, this quote that the Box Court extracted 

from Akron v. Akron Center for Reproductive Health, Inc., is merely a brief statement in a 

footnote. 462 U.S. at 452, n. 45. It is not the dispositive holding that the Box Court seems to take 

it as. The Court in Akron did not intend for the phrase “proper disposal of fetal remains” to mean 

that all manner of “proper” fetal remain disposal was a legitimate state interest. Akron, 462 U.S. 

at 452. In fact, the Court in Akron found that a law that mandated “humane and sanitary” 

disposal of fetal remains was unconstitutional. Id.  

The Box Court erred in concluding that, pursuant to Akron, any state law concerning the 

disposal of fetal remains constituted a legitimate state interest. Box, 139 S. Ct. at 1782. The 

Supreme Court has held that “the rule of stare decisis is not an ‘inexorable command.’” Casey, 

505 U.S. at 854. The Box ruling is based on the assumption that the Supreme Court had already 

outlined what constitutes “proper disposal” of fetal remains. 139 S. Ct. at 1782. However, the 

Court in Akron, did not define what “proper disposal” meant, only what it did not mean. 462 
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U.S. at 452, n. 45. The Supreme Court should reevaluate its holding in Box and find that the 

State of Greene does not have a legitimate interest in the “dignified and humane disposal” of 

fetal remains. 

2. The statute does not ensure the dignified and humane disposal of human 

remains 

 

 The State of Greene does not have a legitimate interest in House Bill 222, and even if it 

did, the law is not rationally related to that interest. The State of Greene alleged that its 

legitimate interest is in “the humane and dignified disposal of human remains.” R-12. The 

Supreme Court, however, has already declined to uphold a similar law that mandated the 

“humane and sanitary” disposal of fetal remains. Akron, 462 U.S. at 452. Even if the Court 

found that the State of Greene had a legitimate interest, House Bill 222 also does not ensure that 

fetuses are disposed of in a humane and dignified manner. The legislative history of the statute 

indicates that it was intended to promote the interests of “medical ethics” and “respect for the life 

of the unborn.” R-5. The true object of House Bill 222, however, is for the State of Greene to 

place aborted fetuses on par with the remains of a living human being.  

i. Fetuses are not human beings  

 
The Supreme Court has held that an aborted fetus is not a living human being. Roe, 410 

U.S. at 162 (“[A] fetus, at most, represents only the potentiality of life.”). In its brief, the State of 

Greene claimed that it made “a moral and scientific judgment that a fetus is a human being who 

should be given a dignified and respectful burial and cremation.” R-12. Regardless of the State’s 

“judgment,” the law does not support that claim. Id. The Supreme Court has addressed how a 

difference of belief in the realm of abortion regulation should be handled: 

Men and women of good conscience can disagree, and we suppose some always 

shall disagree, about the profound moral and spiritual implications of terminating 

a pregnancy, even in its earliest stage. Some of us as individuals find abortion 
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offensive to our most basic principles of morality, but that cannot control our 

decision. Our obligation is to define the liberty of all, not to mandate our own 

moral code.  

 

Casey, 505 U.S. at 850. The lower court was correct when it stated that the fetus’ status 

“is not disputed in the law,” and “the law does not recognize that an aborted fetus is a person.” 

R-13. The Supreme Court has concluded that a fetus is not a “person,” therefore any abortion 

regulation that treats a fetus as a living human being is invalid. Roe, 410 U.S. at 158. House Bill 

222 forces women and healthcare facilities to treat aborted fetuses the same as the remains of 

human beings, but other courts have found that “[s]imply put, the law does not recognize that an 

aborted fetus is a person.” Planned Parenthood of Ind. and Ky., Inc., 888 F.3d at 308. 

The enactment of fetal homicide statutes does not support the idea that fetal remains 

should be treated the same as the remains of deceased human beings. The Seventh Circuit 

correctly stated that the existence of “state and federal fetal homicide statutes, as well as state 

wrongful death statutes that treat non-viable fetuses as human beings,” does not mean that states 

may put fetuses on the same level as human remains. Id. at 308. The court in Planned Parenthood 

of Indiana and Kentucky, Inc., pointed out that fetal homicide and wrongful death statutes “seek 

to address a valid state interest in promoting respect for potential life,” but there is “no potential 

life at stake” where fetal disposition laws are concerned. Id. House Bill 222 does not concern the 

protection of a potential life, so the existence of fetal homicide and wrongful death statutes does 

not mean that fetal remains should be given the same treatment as the remains of human beings.  

ii. The statute does not ensure the method of disposal if a woman 

chooses to handle the disposal herself 

 

House Bill 222 also provides that healthcare facilities give women the right to determine 

the final disposition of fetal remains. R-5. If a woman elects not to dispose of the fetus herself, 

then the statute places requirements on the way the facility must dispose of the fetus. Id. 
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However, there is no requirement for how women dispose of the fetus if they choose to dispose 

of it themselves. Id. Therefore, House Bill 222 does not ultimately ensure the dignified and 

humane disposal of fetal remains. 

The Seventh Circuit was correct in Planned Parenthood of Indiana and Kentucky, Inc. v. 

Commissioner of Indiana State Department of Health, when it found a similar law 

unconstitutional. 888 F.3d at 304. In that case, a state law allowed women to dispose of aborted 

fetuses themselves, but required abortion clinics to obtain burial transmit permits to dispose of an 

aborted fetus. Id. A “burial transmit permit” was defined as a “permit for the transportation and 

disposition of a dead human body.” Id. The law also changed the definition of infectious and 

pathological waste so that an aborted fetus did not fit the category. Id. This meant that abortion 

providers could not contract with third parties to cremate fetuses with other surgical byproducts. 

Id. House Bill 222 also allows women to dispose of fetuses themselves, requires that healthcare 

facilities get burial permits, changed the definition of infectious and pathological waste, and 

altered how healthcare facilities could dispose of fetuses. R-5. Both laws allege that the 

legitimate state interest is in “the humane and dignified disposal of human remains.” Planned 

Parenthood of Ind. and Ky., Inc., 888 F.3d at 308; R-13. 

The Seventh Circuit stated that the law in Planned Parenthood of Indiana and Kentucky, 

Inc., was unconstitutional because the law was not rationally related to the state interest. 888 

F.3d at 309. The court drew attention to the fact that the law allowed women to dispose of 

aborted fetuses themselves. Id. “[A] woman may take possession of the aborted fetus and dispose 

of it in whatever manner she wishes, without restriction.” Id. House Bill 222 similarly does not 

restrict how a woman disposes of a fetus if she decides to do so herself instead of allowing the 

healthcare facility to dispose of it. R-12. As the lower court correctly observed, there is no 
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rational relationship between the state’s interest and the law “given that it allows a woman full 

liberty to dispose of the fetus without restriction.” R-12. Because the alleged state interest is not 

achieved by House Bill 222, the two are not rationally related and the Court should find the law 

unconstitutional.  
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CONCLUSION 

For the foregoing reasons, Respondents respectfully requests that this Court affirm the 

decision of the Court of Appeals for the Fourteenth Circuit.  

Respectfully submitted, 

Counsel for Respondents 

September 24, 2021 

 


