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QUESTIONS PRESENTED 

 

1. Can a pre-viability prohibition on elective abortions be unconstitutional when nothing in 

the Constitutional text, structure, history, or tradition supports that a right to abortion is a 

fundamental right? 

2. Can a state statute that requires healthcare facilities to dispose of embryonic and fetal 

remains in the same manner as other human remains impose an undue burden on a woman’s 

decision to have an abortion when it does not impose a burden upon abortion access? 
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Docket No. 21-2010 

 

 

In The  

 

Supreme Court of the United States 
 

October Term, 2021 

 

 
FLOYD LAWSON, Attorney General for the State of Greene, 

and the STATE of GREENE 

 

Petitioners, 

 

v. 

 

ELON STERNBERGER, M.D., and 

GREENE WOMEN’S HEALTH CLINIC, LLC, 

 

Respondents. 

 

 

ON WRIT OF CERTIORARI TO THE UNITED STATES  

COURT OF APPEALS FOR THE FOURTEENTH CIRCUIT 

 

 

BRIEF FOR PETITIONERS 

 

 

 
TO THE SUPREME COURT OF THE UNITED STATES: 

Petitioners, Floyd Lawson, Attorney General for the State of Greene, and the State of 

Greene, appellants in Docket No. 20–1017 before the United States Court of Appeals for the 

Fourteenth Circuit, respectfully submit this brief on the merits, and ask this Court to reverse the 

United States Court of Appeals for the Fourteenth Circuit.  
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OPINIONS BELOW 

 

The decision of the United States District Court for the Northern District of Greene is 

unreported and set out in the record. R. at 2-6. The opinion of the United States Court of 

Appeals for the Fourteenth Circuit is also unreported and set out in the record. R. at 2-20. 

CONSTITUTIONAL PROVISIONS 

 

The Fourteenth Amendment to the United States Constitution is relevant to this case and 

reprinted in Appendix A. 
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STATEMENT OF THE CASE 

 

Procedural History 

Northern District of Greene. Dr. Elon Sternberger and Greene Women’s Health Clinic, 

LLC (collectively, the Clinic) commenced this Fourteenth Amendment action against Floyd 

Lawson, Attorney General for the State of Greene, and the State of Greene in the United States 

District Court for the Northern District of Greene (collectively, the State). R. at 2-3. Both the Clinic 

and the State filed a motion for summary judgment and the Clinic sought preliminary and 

permanent injunctions against enforcement of the statutes at issue. R. at 2-3. The district court 

granted the Clinic’s motion and granted permanent injunctions preventing enforcement of the 

statutes prohibiting abortion and regulating fetal remains disposition holding that the State does 

not have an interest prior to viability and the fetal remains restrictions are unconstitutional. R. at 

5-6. The State timely appealed. R. at 6.  

Fourteenth Circuit. The United States Court of Appeals for the Fourteenth Circuit 

affirmed holding that the statutes violate the Due Process Clause under the Fourteenth 

Amendment. R. at 14. The Fourteenth Circuit agreed that women have the right to abortion until 

viability of the fetus and that the fetal remains statute provided an undue burden on the woman’s 

right. R. at 10, 12. The State filed a petition for writ of certiorari in this Court. R. at 21. 

Factual Background 

State Elections. Gubernatorial elections, along with elections for seats in the General 

Assembly, were held in the State of Greene in 2018. R. at 3. The parties up for re-election 

supported protecting the current Constitutional protections for women’s reproductive rights while 

the opponents had a strong pro-life stance. R. at 3. The opponents won and secured a majority in 
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the Senate and House by not only winning the Governor’s seat but also a majority of the legislative 

seats in Greene. R. at 3.  

House Bill 411. Pursuant to the win by the opponents, the State of Greene enacted House 

Bill 411 in January 2020 which provides that an abortion cannot be performed until a physician 

determines the fetus’s probable gestational age. R. at 3. Once the age is determined by the 

physician, the statute does not allow an abortion to be performed if the probable gestational age is 

greater than fifteen weeks. R. at 3. However, the statute does provide an exception if the abortion 

is necessary for the protection of the health of the mother or if the pregnancy developed from rape 

or incest. R. at 3. The State’s reasoning for the new law was that dilation and evacuation 

procedures, which it believed to be barbaric and dangerous, are mostly used for fetus’s that are at 

least fifteen weeks. R. at 4.  In addition, the State discovered prenatal developments indicating that 

that the ability to sense outside stimulation and open and close fingers develops at twelve weeks. 

R. at 4.  Finally, the State reasoned that maternal health risks increase with gestational age and, 

therefore, it had a compelling interest to protect the mother’s health. R. at 4.  

House Bill 222. In addition to the statute banning abortions after fifteen weeks, the State 

also enacted House Bill 222 which regulates how embryonic and fetal tissue remains are to be 

disposed of after the abortion. R. at 5. The statute requires that the mother must be informed that 

she has the ultimate choice in determining how the remains should be disposed of. R. at 5. The 

woman can choose to dispose of the remains herself or leave the fetus for the abortion facility to 

take care of. R. at 5. The statute also provided that if the mother leaves the choice to the abortion 

facility, the facility must acquire a burial transmit permit for every fetus and may not cremate the 

fetus by simultaneous cremation. R at 6. Finally, the statute amended the definitions of infectious 

and pathological waste to not include an aborted or miscarried fetus. R at 6. The State enacted the 
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statute to promote the State’s interest in medical ethics and respecting the life of the unborn. R. at 

5.  

The Clinic. Greene Women’s Health Clinic, LLC is the only licensed clinic that offers 

abortions in the State of Greene. R. at 4. Prior to House Bill 411, the Clinic offered abortions up 

to sixteen weeks gestational age. R. at 5. In addition, prior to House Bill 222, the Clinic 

occasionally disposed of fetal remains by hiring a contractor who cremated numerous fetuses 

simultaneously with other surgical byproducts. R. at 5. The new statutes would require the Clinic 

to only perform abortions up to fifteen weeks and to bury or cremate all fetuses individually. R at 

3, 6. 

SUMMARY OF THE ARGUMENT 

The State of Greene should prevail in this action for two reasons. First, the right to an 

abortion should not be a fundamental right established by the Constitution because nothing in the 

text or history of the Constitution supports a right to abortion, so the correct test to apply to House 

Bill 411 is the rational-relationship test. Second, the State of Greene’s House Bill 222 requiring 

abortion clinics to bury or cremate the remains of unborn children passes both the rational-

relationship test and the undue burden test and, therefore, does not violate Due Process. 

Due Process: Non-Fundamental Rights and Rational-Relationship Test. This Court 

previously established that the right to an abortion is a fundamental right protected by the Due 

Process Clause of the Fourteenth Amendment. Fundamental rights are evaluated under a 

heightened scrutiny, so the undue burden test was established to provide that a law is 

unconstitutional if the purpose or effect of the law is to place a substantial obstacle in the path of 

the woman seeking the abortion before the fetus attains viability. However, nothing in the 

Constitutional text, structure, history, or tradition supports the right to an abortion, so the prior 
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precedent of this court establishing this fundamental right should be overturned. Since the 

fundamental right was incorrectly established, the heightened standard has prevented States from 

being able to advance their legitimate interests in protecting unborn children and the health of 

mothers. It has also constrained the States from being able to account for new scientific and societal 

developments when implementing new legislation. The right to an abortion should not be a 

fundamental right and should be reviewed under the rational-relationship test. Under this test, 

House Bill 411 does not violate Due Process because the State has a legitimate interest in 

protecting the health of women, unborn life, and medical ethics and the law is rationally related to 

these interests.  

Due Process: State’s Legitimate Interests and Strict Scrutiny. Because the right to an 

abortion should not be a fundamental right, the Fourteenth Circuit erred in applying the undue 

burden test to House Bill 222. Under the correct rational-relationship test, the law clearly passes 

and does not violate Due Process. The State of Greene has a legitimate interest in protecting 

medical ethics and preserving the dignity of the unborn. House Bill 222 is rationally related to 

these interests because it requires medical providers to dispose of fetal remains in a dignified way 

which recognizes the humanity of the fetus and maintains medical ethics. Even if this Court does 

not overturn prior precedent stating that the right to an abortion is a fundamental right, House Bill 

222 also passes the heightened standard set forth in the undue burden test. House Bill 222 is simply 

a structural mechanism by which the State expresses profound respect for the life of the unborn 

which is permitted if it does not place a substantial obstacle in the way of receiving an abortion. 

The fetal remains provision does not place an undue burden on a woman’s right to receive an 

abortion because it does not prevent someone from getting an abortion, but simply dictates how 

the fetus is disposed of after the abortion has taken place and only requires the mother to decide 
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before the abortion if she wants to dispose of the fetus or leave it for the clinic to take care of. 

Therefore, House Bill 222 passes constitutional muster and does not violate the Due Process 

Clause.  

For these reasons, this Court should reverse the judgment of the Court of Appeals for the 

Fourteenth Circuit. 

STANDARD OF REVIEW 

 “A court’s decision regarding the constitutionality of a statute is reviewed de novo." State 

v. Catalano, 104 So. 3d 1069, 1075 (Fla. 2012). Additionally, when a permanent injunction has 

been granted, the decision is reviewable by the court for abuse of discretion. eBay Inc. v. 

MercExchange, L.L.C., 547 U.S. 388, 391 (2006). This Court should review the district court’s 

findings of fact for clear error, and the district court’s conclusions of law de novo. Estate of 

Brennan ex rel. Britton v. Church of Scientology Flag Serv. Org., Inc., 645 F.3d 1267, 1272 (11th 

Cir. 2011). 

 Summary Judgment motions are granted when there is no material fact in question, making 

the question a matter of law. Fed. R. Civ. P. 56(c). Because Summary Judgment is ruling as a 

matter of the law the Court should review the question de novo. Topalian v. Ehrman, 954 F.2d 

1125, 1131 (5th Cir. 1992). When reviewing a holding de novo the Court should give no deference 

to the trial court’s holding and should make their own “independent review of the entire 

matter”. United States v. Riesselman, 708 F. Supp. 2d 797, 806 (N.D. Iowa 2010), aff'd, 646 F.3d 

1072 (8th Cir. 2011). 
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ARGUMENT  

I. This Court should reverse the Fourteenth Circuit’s judgment because the United 

States Constitution allows a State to prohibit elective abortions before viability.   

 

The Due Process Clause of the Fourteenth Amendment provides that no state shall “deprive 

any person of life, liberty, or property, without due process of law.” U.S. Const. amend. XIV, § 1. 

In Roe v. Wade, this Court first established that the right to privacy, which was previously 

established as a fundamental right, included a woman’s right to an abortion. 410 U.S. 113, 114 

(1973). This Court established a trimester framework to establish when an abortion could be 

performed and when the State had an interest in prohibiting an abortion. Id.  

Then, in Planned Parenthood of Southeastern Pennsylvania v. Casey, this Court did not 

adopt the privacy approach as set forth in Roe, but instead found that a woman has the right to 

terminate her pregnancy based on the right not to be deprived of a person’s liberty set forth under 

the Due Process Clause. Id.; Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 851-53 (1992). 

This Court reasoned that intimate and personal choices that a person makes “are central to the 

liberty protected by the Fourteenth Amendment.” Casey, 505 U.S. at 851. This Court also rejected 

the trimester framework set forth in Roe and replaced it with an undue burden standard that does 

not allow a state to prohibit a woman from receiving an abortion before viability. Id. at 837. 

Therefore, the current precedent established by this Court is that: (1) A woman has the right to 

choose to terminate her pregnancy before viability “without undue interference from the State;” 

(2) the State’s interests before viability are not strong enough to prohibit an abortion or to place a 

substantial obstacle on the woman’s right to receive the procedure; and (3) “the State has legitimate 

interests from the outset of the pregnancy in protecting the health of the woman and the life of the 

fetus that may become a child.” Id. at 846. 
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A. The prior precedent of this Court should be overruled to hold that a woman’s right 

to have an abortion is not a fundamental right established by the Constitution. 

 

The right to an abortion should not be a fundamental right under the Constitution because 

nothing in the “text or original understanding of the Constitution establishes a right to an abortion.” 

Jackson Women’s Health Org. v. Dobbs, 945 F.3d 265, 277 (5th Cir. 2019) (Ho, J., concurring), 

cert. granted in part, 209 L. Ed. 2d 748 (May 17, 2021). It is well established that if a law impedes 

on a fundamental right secured by the Constitution, it is unconstitutional. Harris v. McRae, 448 

U.S. 297, 312 (1980) (quoting Mobile v. Bolden, 446 U.S. 55, 76 (1980)). In Casey, this Court 

argued that the right to an abortion was a fundamental right because it is a personal decision that 

falls under the liberty protected by the Fourteenth Amendment. 505 U.S. at 851. In the past, 

“personal decisions relating to marriage, . . . procreation, . . . family relationships, . . . child rearing 

and education, . . . and contraception” have been established as fundamental rights. Id. at 834. The 

right of being able to choose to have an abortion differs greatly from any of these other rights 

because none of the other rights involve “the purposeful termination of a potential life.” Harris, 

448 U.S. at 325.  

Additionally, this Court has continually held that fundamental rights are liberties that are 

“deeply rooted in this Nation’s history and tradition,” and the right to abortion is not something 

that has been traditionally accepted and rooted in history. Washington v. Glucksberg, 521 U.S. 

702, 703 (1997). Therefore, the right to an abortion is so fundamentally different from any other 

right that it should not have been established as a fundamental right. Harris, 448 U.S. at 325. By 

establishing a woman’s right to an abortion as a fundamental right, this Court has taken away the 

ability of a state to advance their interest in protecting unborn children and the ability to adapt to 

new medical advancements. Roe, 410 U.S. at 114.  
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Finally, courts normally follow stare decisis because if legal standards were “open to 

revision in every case,” it would produce unpredictable results. Thornburgh v. Am. Coll. of 

Obstetricians & Gynecologists, 476 U.S. 747, 786-87 (1986) (White, J., dissenting). However, this 

Court has “adhered to the rule that stare decisis is not rigidly applied in cases involving 

constitutional issues . . . and has not hesitated to overrule decisions” where, after further reflection, 

it is found that their premise was not found in the Constitution. Id. at 787. If a court is convinced 

that a former error has occurred, it is not constrained to follow precedent. Smith v. Allwright, 321 

U.S. 649, 665 (1944). When a correction needs to be made concerning a constitutional question, 

this Court is free to “reexamine the basis of its constitutional decisions.” Id.  

The Fourteenth Circuit argued that the precedent for the right to an abortion has been in 

place for fifty years, so under stare decisis it should not be lightly overturned. R. at 10. However, 

science and society have greatly changed over the past fifty years and that is a strong reason to 

reevaluate the reasoning that went into setting that precedent fifty years ago. See Thornburg, 476 

U.S. at 787 (White, J., dissenting). Therefore, this Court is free to reexamine the prior precedent 

set forth that an abortion is a fundamental right and to overturn that prior decision based on the 

effect it is having on State’s interests and due to new medical and societal advancements. Smith, 

321 U.S. at 665.  

1. The heightened scrutiny test set forth in Roe and Casey impedes States from 

advancing their interest in protecting unborn children.  

 

Under the undue burden test established for the right to an abortion, the court should weigh 

the asserted benefits of the legislation against the burdens of it. Whole Woman’s Health v. 

Hellerstedt, 136 S. Ct. 2292, 2310 (2016). This sets an impossible standard for a court as it cannot 

objectively weigh or meaningfully compare the two values. June Med. Servs. L. L. C. v. Russo, 

140 S. Ct. 2103, 2136 (2020) (Roberts, C.J., concurring). The heightened standard of the undue 
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burden test therefore creates “a completely unworkable method of accommodating the . . . 

compelling state interests that are involved in the abortion context.” City of Akron v. Akron Ctr. 

for Reprod. Health, Inc., 462 U.S. 416, 454 (1983) (O’Connor, dissenting). If a State’s interests 

are “compelling after viability,” then they should be “equally compelling before viability.” 

Thornburgh, 476 U.S. at 795 (White, J., dissenting).  

In Russo, Louisiana enacted a law that required any doctor performing an abortion to have 

admitting privileges at a hospital that is within thirty miles of the location where the abortion is 

being performed. 140 S. Ct. at 2108. This Court, through a plurality opinion, relied on the balance 

of the benefits against the burdens of the law that was established by the district court and 

determined that the burdens were greater and therefore placed a substantial obstacle on women by 

reducing the number of abortion providers. Id. The State’s interest in enacting the law was to 

protect women’s health by ensuring a hospital was nearby that the woman could be transferred to. 

Id. at 2115. The Fifth Circuit had weighed the evidence differently and found that the benefits 

outweighed the burdens, but this Court held that the court of appeals cannot reverse if “the district 

court’s account of the evidence is plausible in light of the record viewed in its entirety.” Id. at 2121 

(quoting Anderson v. City of Bessemer City, 470 U.S. 564, 573-74 (1985)). Chief Justice Roberts 

agreed that the law should be struck down, but in a concurrence argued that the test of weighing 

the benefits against the burdens was the wrong test to apply and that it was an impossible test to 

achieve. Russo, 140 S. Ct. at 2135-36 (Roberts, C.J., concurring). He stated that the rule should 

simply be whether the law poses a substantial obstacle or burden, and that great discretion should 

be given to legislatures. Id. at 2136-37.  Conversely, in Hopkins v. Jegley, which was decided after 

Russo, Arkansas enacted four state laws that regulated abortion. 968 F.3d 912, 914 (8th Cir. 2020). 

The court found that the test of weighing the burdens against the benefits was an impossible 
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standard to follow and decided that the standard set forth in Chief Justice Roberts’ concurrence in 

Russo was the correct standard to follow. Id. at 914-16. The court remanded the case back to the 

district court to be reconsidered in light of Chief Justice Roberts’ separate opinion. Id. at 916. 

Conversely, in Glucksberg, the State had implemented a law banning assisted suicide. 521 U.S. at 

705. This Court held that assisted suicide was not a fundamental right protected by the Constitution 

and, therefore, only a rational-relationship test had to be applied. Id. at 728. This Court additionally 

held that the State law was rationally related to the government’s interest in preserving human life 

and protecting the integrity and ethics of the medical profession. Id. at 703-04. 

The unworkable method of the undue burden standard impedes States from advancing their 

legitimate interests in protecting unborn children and women’s health. City of Akron, 462 U.S. at 

454 (O’Connor, J., dissenting). Similar to the law in Russo, which was established to promote the 

State’s interest in protecting the health of women, House Bill 411 was established to promote the 

State’s interest in protecting the life of unborn children. 140 S. Ct. at 2115. Also like the law in 

Russo, which was found to be unconstitutional because of the heightened scrutiny set forth finding 

that it presented a substantial obstacle for a woman to receive an abortion, the heightened scrutiny 

being applied to House Bill 411 is preventing the State from being able to advance its interest in 

protecting the life of unborn children. Id. at 2108. As demonstrated in Russo, where the Fifth 

Circuit analyzed the facts differently than the district court, the undue burden test is unworkable 

when applied to abortion because the right to abortion should not be a fundamental right.  Id. at 

2121. Similarly in Hopkins, where the court found that the standard of weighing burdens and 

benefits is impossible to follow and courts should give deference to legislatures instead, House 

Bill 411 was carefully thought out by the legislature who weighed the benefits and burdens when 

proposing the law, so this Court should give great deference to the legislature in their findings that 
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led to the creation of this law. 968 F.3d at 914-16.  Additionally, similar to the law in Glucksberg, 

which banned assisted suicide, House Bill 411 is also banning assisting in terminating the life of 

a fetus after fifteen weeks. 521 U.S. at 705. Since the Court held in Glucksberg that taking away 

life by assisted suicide is not a fundamental right, then it stands to reason that taking away life by 

an abortion should also not be a fundamental right since an abortion is more closely related to 

assisted suicide than any fundamental right that has been established by this Court. Id. at 728. Also, 

like the State’s interest in Glucksberg, which were to protect human life and the integrity and ethics 

of the medical profession, the State’s interests for enacting House Bill 411 are the same interests 

and, therefore, the undue burden test is preventing these interests from being advanced even though 

the right to an abortion is very similar to the right to assisted suicide. Id. at 703-04. 

2. Prior precedent has placed a constraint on the ability of a State to act upon 

scientific and societal developments. 

 

The rule established by this Court that a State cannot interfere with abortions before 

viability takes away the State’s ability to factor in new medical and societal advancements. 

Hamilton v. Scott, 97 So. 3d 728, 746 (Ala. 2012) (Parker, J., concurring).  Since Roe and Casey 

were decided, there have been “advances in medical and scientific technology [that] have greatly 

expanded our knowledge of prenatal life.” Id. Advancements in ultrasound technology and in 

genetics and related fields have provided information that shows “an unborn child is a unique 

human being at every stage of development.” Id. at 746-47. In addition, new neonatal and medical 

sciences have discovered that a baby is sensitive to pain much earlier than was once thought when 

Roe was decided. McCorvey v. Hill, 385 F.3d 846, 852 (5th Cir. 2004) (Jones, J., concurring). By 

taking away the power for legislative bodies to render basic abortion policies, the State’s cannot 

meaningfully debate any medical or scientific advancements. Id.  
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In addition to medical and scientific advancements, there have also been societal 

advancements that counter the arguments made in Casey and Roe as to why the viability standard 

is needed for abortions. Casey, 505 U.S. at 856; Roe, 410 U.S. at 153. There have been arguments 

that an unwanted pregnancy can bring a distressful life and future upon a woman and that 

“psychological harm may be imminent.” Roe, 410 U.S. at 153. Arguments have also been made 

that abortion is needed because of “the failure of conventional birth control.” Casey, 505 U.S. at 

856. However, since those cases were decided, there have been societal developments in having 

adoption accessible to anyone who wishes to choose that option and women are now commonly 

able to have both a career and a family. R. at 17. Additionally, contraceptives have now become 

more available and effective. R. at 17. Under Roe, this Court promised that States have a legitimate 

interest in protecting the health of the mother and the potentiality of human life, but the viability 

standard prohibits the States from fulfilling these interests. Roe, 410 U.S. at 162; Casey, 505 U.S 

at 876. The decision of when abortions should be allowed should be left to the States and their 

legislatures because they are in a better position to weigh the “public health, women’s health, and 

the States’ interest in the value and sanctity of li[f]e.” R. at 16. 

B. House Bill 411 passes constitutional muster under the rational-relationship test for 

non-fundamental rights. 

 

This Court should reevaluate its decision regarding a woman’s right to an abortion, 

determine that it is not a fundamental right, and, therefore, apply the correct rational-relationship 

test to the law at issue. Glucksberg, 521 U.S. at 728. When applying the rational-relationship test, 

the burden is on the plaintiff, and “[s]o long as there is any conceivable state of facts that supports 

the policy, it passes muster under the due process clause; put another way, only if the policy is 

patently arbitrary would it fail.” Hayden v. Greensburg Cmty. Sch. Corp., 743 F.3d 569, 576 (7th 

Cir. 2014). Under the rational-relationship test, a law will pass constitutional muster if it is 
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“rationally related to legitimate government interests.” Glucksberg, 521 U.S. at 728. Therefore, 

the State must show the following: (1) the State has a legitimate government interest; and (2) the 

law is rationally related to that interest. Id.  

1. The State of Greene has a legitimate interest in protecting the health of women 

and unborn life and preserving medical ethics. 

 

“Rational-basis review is ‘highly-deferential’” and the government action “must be ‘utterly 

lacking in rational justification’” to fail the rational-relationship test. Brown v. City of Michigan 

City, 462 F.3d 720, 733 (quoting Turner v. Glickman, 207 F.3d 419, 426 (7th Cir. 2000)). In 

Brown, the city created a law banning anyone with a child molesting history from having access 

to all park properties in the city. 462 F.3d at 725. The court held that since there was not a 

fundamental right at issue that a rational-basis standard was to be applied. Id. at 733. The court 

found that the city had a legitimate interest in protecting children from child molesters and, 

therefore, passed the first part of the rational relationship test. Id. Conversely in Roe, the State 

enacted a law banning abortions unless they were needed to save the mother’s life. 410 U.S. at 

117-18. This Court did not use a rational-relationship test, but it did hold that a “State has a 

legitimate interest in seeing to it that abortion, like any other medical procedure, is performed 

under circumstances that insure maximum safety for the patient.” Id. at 150. 

The State of Greene has a legitimate interest in protecting unborn children, the health of 

the mothers, and medical ethics. R. at 17. Like the city in Brown, who had a legitimate interest in 

protecting children, the State has a similar legitimate interest in protecting unborn children since 

the children are unable to protect themselves. 462 F.3d at 733. Likewise, the State of Greene’s 

legislature found that the procedure typically performed after the fetus is 15 weeks is dangerous to 
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the mother and therefore, as set forth in Roe, the State does have a legitimate interest in changing 

the law to 15 weeks in order to ensure the maximum safety of the mother. 410 U.S. at 150. 

2. The regulations on abortions established under House Bill 411 are rationally 

related to the State’s legitimate government interest in protecting unborn life, 

women’s health, and the medical profession’s integrity. 

 

“Legislation . . . is presumed to be rational.” Peterson v. Lindner, 765 F.2d 698, 705 (7th 

Cir. 1985). In Glucksberg, the State had a law that banned causing or aiding a suicide. 521 U.S. at 

707. Since assisted suicide was not found to be a fundamental right, the court applied the rational-

relationship test to the state law to determine if it was unconstitutional. Id. at 728. This Court found 

that the State had legitimate interests, such as protecting medical ethics and preserving human life, 

so it then had to decide whether the law was rationally related to those interests. Id. at 728-33. This 

Court held that the law banning suicide was “at least reasonably related to their promotion and 

protection” and therefore passed the rational-basis test. Id. at 735. 

House Bill 411 is rationally related to the interests of the State of Greene in enacting the 

statute. R. at 4. Like the law in Glucksberg, that was enacted to protect human life and medical 

ethics and integrity, House Bill 411 was also enacted to protect the life of the unborn child by not 

having a barbaric operation performed on them and to also protect medical ethics in not making 

physicians perform such horrendous procedures. 521 U.S. at 703-04. Just as the law in Glucksberg 

was determined to be rationally related to the State’s interests, House Bill 411 is also rationally 

related to these same interests. Id. at 703.  

II. This Court should reverse the Fourteenth Circuit’s judgment because the State of 

Greene’s provision requiring abortion clinics to bury or cremate the remains of 

unborn children does not violate Due Process. 

 

The Fourteenth Amendment prohibits any state from “depriv[ing] any person of life, 

liberty, or property, without due process of law.” U.S. Const. amend. XIV, § 1. In Roe, this Court 
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established that a woman’s right to an abortion falls under the right to privacy set forth under the 

Due Process Clause of the Fourteenth Amendment and, therefore, the right to an abortion is a 

fundamental right. 410 U.S. at 153. Then in Casey, this Court reestablished a woman’s right to an 

abortion under the protected liberty set forth under the Fourteenth Amendment stating that there 

is a “constitutional protection to personal decisions” which makes the right to an abortion a 

fundamental right. 505 U.S. at 851 (citing Carey v. Population Servs. Int’l, 431 U.S. 678, 685 

(1977)). If a right is determined to be a fundamental right, the court must apply a strict-scrutiny 

test. San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 17 (1973). However, as established 

above, this Court erred in making the right to abortion a fundamental right as nothing in the text, 

structure, or history of the Constitution supports the right to an abortion. Dobbs, 945 F.3d at 277 

(Ho, J., concurring).  

A. The Fourteenth Circuit erred in applying the undue burden test because the right to 

an abortion is not a fundamental right.  

 

House Bill 222 should be analyzed under the rational-basis review because the right to an 

abortion is not a fundamental right set forth in the Constitution. Glucksberg, 521 U.S. at 728. When 

a right is “not a fundamental liberty interest protected by the Due Process Clause[,]” the court must 

look to see if the State’s law is “rationally related to legitimate government interests.” Id. 

“Legislation . . . is presumed to be rational,” and the burden is on the opposing party. Peterson, 

765 F.2d at 705. The burden on the plaintiff is a high one, and as long as the State provides 

conceivable facts that support the policy, it does not violate the due process clause. Hayden, 743 

F.3d at 576. In order to pass the rational-basis test, the State must demonstrate the following: (1) 

the State has a legitimate government interest; and (2) the law is rationally related to that interest. 

Glucksberg, 521 U.S. at 728.  
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1. The State of Greene has a legitimate interest in medical ethics and regulating the 

medical profession by ensuring that abortion providers dispose of fetal remains in 

a method demonstrating respect for the life of the unborn. 

 

In a due process case, the review is ‘highly-deferential’” and to fail the rational-relationship 

test requires that the government action “must be ‘utterly lacking in rational justification’”. Brown, 

462 F.3d at 733 (quoting Glickman, 207 F.3d at 426). In Box v. Planned Parenthood of Indiana 

and Kentucky, Inc., the State created a new law that regulated how abortion clinics could dispose 

of fetal remains by not allowing the fetal remains to be incinerated along with surgical byproducts. 

139 S. Ct. 1780, 1781 (2019). This Court reviewed the provision under a rational-basis standard 

and held that States have a “legitimate interest in proper disposal of fetal remains” based on prior 

precedent. Id. at 1782 (quoting City of Akron, 462 U.S. at 452). Similarly, in Glucksberg, the State 

had a law that made it a crime to assist in a suicide. 521 U.S. at 707. This Court found that assisted 

suicide was not a fundamental right and therefore applied the rational-relationship test to the state 

law to determine if it was unconstitutional. Id. at 728. This Court held that a State has an interest 

in preservation of human life and in “protecting the integrity and ethics of the medical profession.” 

Id. at 728-31. Therefore, since the State had a legitimate governmental interest, the law passed the 

first part of the rational-relationship test. Id. at 728.  

House Bill 222 was created to further the legitimate interest of the State of Greene to 

properly dispose of fetal remains in order to preserve medical ethics. R. at 5. Like the law in Box, 

that regulated the disposal of fetal remains, House Bill 222 also regulates the disposal of fetal 

remains in a very similar way. 139 S. Ct. at 1781. Since this Court has previously held in Box that 

it is a legitimate interest of States to properly dispose of fetal remains, the State has a legitimate 

interest for enacting House Bill 222. Id. at 1782 (quoting City of Akron, 462 U.S. at 452). 

Additionally, similar to the State in Glucksberg, which was found to have a legitimate interest in 



19 

 

preserving human life and protecting medical ethics by banning assisted suicide, the State of 

Greene also has a legitimate interest in protecting medical ethics through House Bill 222’s 

requirement to properly dispose of fetal remains by not allowing abortion providers to put fetal 

remains with waste products.  521 U.S. at 731. 

2. House Bill 222 is rationally related to the State’s significant interest in recognizing 

the humanity and dignity of the unborn child and maintaining medical ethics. 

 

For a law to pass the rational-basis test, “perfection is by no means required[,]” so a law 

being simultaneously overinclusive and underinclusive does not automatically mean that the law 

will fail the test. Wisconsin Educ. Ass’n Council v. Walker, 705 F.3d 640, 656 (7th Cir. 2013) 

(quoting Vance v. Bradley, 440 U.S. 93, 108 (1979)). In Vance, the State enacted a law that 

required people to retire at age 60 if they were covered by a certain retirement system. 440 U.S. at 

95. The plaintiff tried to argue that the law was both underinclusive and overinclusive and therefore 

did not pass the rational-basis test. Id. at 107-108. This Court held that perfection is not required 

in order to be rationally related to a legitimate interest and, therefore, the law did pass the rational-

basis test. Id. at 94. Similarly, in Box, the State created a regulation instructing abortion clinics of 

how they could dispose of fetal remains. 139 S. Ct. at 1781. A legitimate interest was established 

by this Court, so it had to decide if the law was rationally related to that interest. Id. at 1782. This 

Court held that the law was rationally related even if it was “not perfectly tailored to that end.” Id. 

House Bill 222 is rationally related to the State’s legitimate interests of maintaining 

medical ethics and preserving the humanity and dignity of an unborn child. R. at 5. Like the law 

in Vance, where it was argued that it was both overinclusive and underinclusive, Respondents 

argue that the House Bill 222 is overinclusive and underinclusive because the law requires abortion 

clinics to dispose of fetal remains in one way but allows women to take the fetal remains from the 

clinic. 440 U.S. at 107-108. Since the Court established in Vance that the law does not have to be 
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perfect to be rationally related, House Bill 222 is rationally related because the fact that it passed 

in both Houses of the Greene legislature provides it with a presumption of rationality. Id. at 94. 

Additionally, House Bill 222 imposes the same regulations and legitimate interests as set forth in 

Box, where this Court found that the law was rationally related to the interests, so House Bill 222 

should be considered rationally related and, therefore, pass the rational-basis test. 139 S. Ct. at 

1782. 

B. Even under the heightened standard set forth in Casey, the State of Greene’s fetal 

remains provision passes the undue burden test. 

 

Since the current law established by this Court is that the right to an abortion is a 

fundamental right, House Bill 222 must also be analyzed to determine if it passes the strict scrutiny 

test. Roe, 410 U.S. at 153. The strict scrutiny test set forth by this Court for the right to an abortion 

is the undue burden standard. Casey, 505 U.S. at 837. In Casey, this Court reaffirmed the essential 

holding of Roe that contained the following three parts: (1) A woman has the right to “choose to 

have an abortion before viability and to obtain it without undue interference from the State”; (2) 

States have the power to restrict abortions after viability; and (3) States have a legitimate interest 

in protecting a woman’s health and the life of the fetus from the start of the pregnancy. Id. at 846. 

The issues with the fetal remains provision only concern the first and third essential holdings of 

Roe and not the third because the provision does not address anything that happens after viability 

and instead only addresses how remains are to be disposed of after the abortion has taken place. 

Id.  

1. The fetal remains provision of House Bill 222 does not place an undue burden on 

a woman’s right to receive an abortion. 

 

A state law places an undue burden on a woman “if its purpose or effect is to place 

substantial obstacles in the path of a woman seeking an abortion before the fetus attains viability.” 
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Id. at 837. In Casey, the Pennsylvania Abortion Control Act of 1982 required a woman seeking to 

get an abortion to follow certain procedures, such as giving informed consent and providing her 

“with certain information at least 24 hours before” the procedure, having consent of one parent if 

a minor, and notifying her husband if married. Id. at 833. This Court held that the informed consent 

provision of the Act did not pose an undue burden on the right of a woman to terminate her 

pregnancy because requiring a doctor to give information to the woman about the termination of 

the pregnancy and any consequences that may arise from the procedure does not create a 

substantial obstacle to receiving the abortion. Id. at 838. Conversely, this Court held that the 

husband notification provision did pose an undue burden on the woman because this would prevent 

a number of women from being able to obtain an abortion and, in addition, the mother’s liberty 

interest is greater than the father’s because it would have a greater impact on the woman’s bodily 

integrity than on the father’s. Id. at 837-38. In contrast, in Gonzales v. Carhart, regulations were 

established for procedures that can be performed during the second-trimester of a pregnancy 

through the Partial-Birth Abortion Ban Act of 2003. 550 U.S. 124, 134-35 (2007). The Act 

prohibits certain partial-birth abortions such as the use of “intact dilation and evacuation” but not 

normal “dilation and evacuation”. Id. at 150. This Court held that since the Act did not prohibit all 

methods of performing an abortion during the second-trimester that the Act did not impose an 

undue burden on a woman’s right to an abortion. Id. 

House Bill 222 does not create an undue burden on the right of a woman to obtain an 

abortion because it does not place a substantial obstacle in the way of the woman. Casey, 505 U.S. 

at 837. Like the informed consent provision in Casey, which required a woman to receive 

information about the procedure 24 hours prior to the procedure, House Bill 222 only requires that 

a healthcare facility inform the mother that she has the right to choose how the remains will be 
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disposed of if she wants to. Id. at 833. Both the informed consent provision and the fetal remains 

provision only require that information be given to the mother and do not place a substantial 

obstacle in the way of the woman. Id. at 838. However, unlike the husband notification provision 

in Casey, which required the wife to inform the husband that she was receiving an abortion, House 

Bill 222 does not require the woman to receive consent from anyone else to have the abortion 

performed. Id. at 833. Also, similar to the Act in Gonzales, which prohibited certain abortion 

procedures during the second-trimester, House Bill 222 only restricts the ways in which fetal 

remains can be disposed of and does not remove all ways that the remains can be disposed of, so 

the statute does not place a substantial obstacle on a woman’s rights. 550 U.S. at 134-35. The 

Clinic also argues that this new statute may increase costs or make it difficult to find vendors to 

comply with the law which might cause the Clinic to stop providing abortions. R. at 11. However, 

the Clinic has provided no proof that these issues will materialize, so there is no substantiative 

claim that this new law will cause an undue burden on a woman’s right to an abortion. R. at 18. 

2. House Bill 222 was created to express profound respect for the life of the unborn 

child. 

 

This Court has held that regulations that are created as “a structural mechanism by which 

the State . . . may express profound respect for the life of the unborn are permitted, if they are not 

a substantial obstacle to the woman's exercise of the right to choose.” Casey, 505 U.S. at 877. In 

Gonzales, the Partial-Birth Abortion Ban Act of 2003 was enacted which regulated the types of 

procedures that a doctor can use during the second-trimester. 550 U.S. at 134-35. The Act prohibits 

the use of “intact dilation and evacuation” which is when the fetus is partially delivered alive and 

then the physician must stab the fetus’s head with scissors and vacuum out the brain or crush its 

skull to ensure the fetus is dead before fully delivering it. Id. at 137-142. This Court held that the 

Act’s stated purpose which was to protect “innocent human life from a brutal and inhumane 
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procedure and protecting the medical community’s ethics and reputation” was a legitimate interest. 

Id. at 128. The State also had a legitimate concern for the lack of information provided to the 

mother on how the fetus was terminated which may lead to more anguish or sorrow when she later 

finds out how it was performed. Id. at 159-60. In addition, since there were other procedures that 

were not banned by the Act, the Act did not pose an undue burden on a woman’s right to an 

abortion. Id. at 156. Therefore, since the State had a legitimate interest and did not create a 

substantial burden, this Court held that the State could bar certain procedures to further its interest 

in promoting respect for life, including the unborn, and regulating the medical profession. Id. at 

158.  

House Bill 222 promotes the State’s legitimate interest in medical ethics and respecting the 

life of the unborn. R. at 5. Like the Act in Gonzales, which prohibited the barbaric procedure of 

“intact dilation and evacuation” which essentially terminated the life of a fetus after it was partially 

delivered, House Bill 222 prohibits disposing of the remains of a fetus in a barbaric method by 

cremating the fetus with medical waste. 550 U.S. at 137-142. Also similar to Gonzales, where the 

State had a legitimate interest in protecting the mother from finding out later how her unborn child 

was terminated which would cause severe anguish, the State of Greene has a legitimate interest in 

protecting the mother from finding out in the future that her child was disposed of in an undignified 

way. Id. at 159-160. Additionally, Respondents argue that the law places a heavy burden on women 

who believe the embryonic and fetal tissue are not a human. R. at 18. However, just as the State 

of Greene has homicide laws that apply to unborn children for the purpose of establishing respect 

for the unborn child, House Bill 222 is made to show respect for the remains of the unborn children. 

Greene Stat. Ann § 5-19(a) (2016). 
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CONCLUSION 

 This Court incorrectly established that the right to an abortion is a fundamental right 

because nothing in the text or understanding of the Constitution establishes a right to an abortion. 

The undue burden test set forth because of this error has created an impossible standard that 

prohibits States from being able to advance their legitimate interests in protecting the unborn and 

the health of the mothers. In addition, this standard makes it impossible for states to take into 

account scientific and societal developments when creating new legislation. The prior precedent 

set forth by Roe and Casey should be overruled and this Court should hold that a woman’s right to 

have an abortion is not a fundamental right. Under this correct analysis, the rational-relationship 

test should be applied to House Bill 411 to determine if the law is rationally related to legitimate 

government interests. Using this correct test, House Bill 411 will pass because the law is rationally 

related to protecting the health of women, unborn life, and medical ethics and therefore does not 

violate Due Process. 

House Bill 222 does not violate Due Process because it passes both the rational-relationship 

test and the undue burden test. The correct test to be applied when the right to an abortion is 

overturned as a fundamental right is the rational-relationship test. House Bill 222 easily passes this 

test as the law which provides the ways that abortion providers may dispose of fetal remains is 

rationally related to the State’s legitimate interests in recognizing the humanity and dignity of the 

unborn child and maintaining medical ethics. In addition, even if the undue burden test is applied, 

the law still passes because it does not place a substantial obstacle in the way of a woman seeking 

an abortion. The law does not affect anything until after the abortion has taken place except for 

simply requires the woman to decide if she wants to dispose of the fetal remains or leave it to the 
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abortion provider, so this does not prevent a woman from receiving an abortion. Therefore, House 

Bill 222 does not violate Due Process.  

It is for these reasons that this Court should reverse the judgment of the Court of Appeals 

for the Fourteenth Circuit. 
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APPENDIX A 

 

Constitutional Provisions 

 

U.S. Const. amend. XIV, § 1 

 

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are 

citizens of the United States and of the State wherein they reside. No State shall make or enforce 

any law which shall abridge the privileges or immunities of citizens of the United States; nor shall 

any State deprive any person of life, liberty, or property, without due process of law; nor deny to 

any person within its jurisdiction the equal protection of the laws.  

 


