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QUESTIONS PRESENTED 

1. Does a statute that does not infringe on a constitutional right, and which furthers a 

legitimate state interest of protecting the health and safety of expectant mothers and 

limiting the pain experienced by unborn children by prohibiting abortions after fifteen 

weeks create a substantial obstacle to women seeking to have an abortion? 

2. Does a statute with the purpose of using the state’s regulatory authority to further a 

legitimate state interest of expressing profound respect for the life of the unborn by 

requiring individual cremation or interment for fetal remains impose an undue burden on 

woman’s decision to have an abortion?   
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OPINIONS BELOW 

The opinion of the Court of Appeals is not officially reported but may be found in the Record on 

pages 2-20. The District Court’s Memorandum opinion is unpublished but available at 2020 WL 

56789 (N.D. Greene 2020). 

 

CONSTITUTIONAL PROVISIONS INVOLVED 

The Fourteenth Amendment, U.S. Const. amend. XIV, § 2, provides: 

No State shall make or enforce any law which shall abridge the privileges or immunities of 

citizens of the United States; nor shall any State deprive any person of life, liberty, or 

property, without due process of law; nor deny to any person within its jurisdiction the 

equal protection of the laws. 

 

STATEMENT OF THE CASE 

In 2018, the current legislative majority and governor were swept into power by the 

citizens of Greene. R. at 3. The majority and governor were elected while running on a “platform 

which stressed traditional values . . . [and] promising . . . to protect the life, liberty, and 

happiness of every citizen of Greene, whether born or unborn.” R. at 3. The legislature enacted 

two bills under its traditional police powers, finding compelling interests in protecting women’s 

health and expressing profound respect for the life of the unborn, passed into law two bills in 

2020. R. at 3-5. 

HB 411 Protects Maternal Health and Regulates the Integrity of the Medical Profession 

 Finding that risk to maternal health increase with gestational age, the legislature enacted, 

and the governor signed, House Bill 411, the “Gestational Age Act” (“the Act”), on January 1, 

2020. R. at 3-4. To further the state’s compelling interest in protecting women’s health, the Act 
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provides that in, most cases, a physician may not perform an abortion until the physician first 

determines and documents a fetus’s probable gestation age. R. at 3. Then, the physician may not 

“perform, induce, or attempt to perform or induce an abortion” if the fetus has been determined 

to be greater than fifteen weeks old, except in the case of a severe fetal abnormality or where an 

abortion is necessary to protect the health or life of the mother. R. at 3.  

 In passing the Act, the legislature determined that most abortions performed after 15 

weeks’ gestation are “dilation and evacuation” (“D&E”) procedures and that “the intentional 

commitment of such acts . . . is a barbaric practice, dangerous for the maternal patient, and 

demeaning of the medical profession.” R. at 4. The new law, meanwhile, shortened by only one 

week the point at which a woman may obtain an abortion in Greene. R. at 7. The legislature also 

found that advancements in medical knowledge of prenatal development have shown that fetuses 

can open and close fingers and sense outside stimulation as soon as 12 weeks’ gestation. R. at 4. 

Greene law provides it is a felony to knowingly and intentionally perform an abortion that is 

prohibited by law; a physician who does is subject to “disciplinary sanctions” and civil liability. 

R. at 4.  

 The plaintiffs, represented by Dr. Elon Sternberg, a physician who works at abortion 

provider Green Women’s Health Clinic, LLC, challenged as unconstitutional the Act the day it 

was signed into law (collectively referred to as “the Clinic,” the plaintiffs also include the Clinic 

itself, their clients, and doctors and patients performing and seeking abortions at the facility). R. 

at 4. The State of Greene and its Attorney General, Floyd Lawson, are the defendants. R. at 4.  

House Bill 222 promotes medical ethics by expressing respect for the life of the unborn 

 Also in 2020, the State of Greene adopted House Bill 222 (“HB 222” or “the Bill”) in 

order to promote its legitimate interests in expressing profound respect for the life of the unborn 
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and regulating the medical profession. R. at 5. The Bill provided women with additional choice 

and autonomy via the opportunity to determine the final disposition of their fetal remains. R. at 

5. In most cases, however, women have not elected to do so, instead leaving disposal to the 

abortion provider. R. at 5.  

 HB 222 removed from the definition of “infectious and pathological waste” fetal remains 

resulting from an abortion of miscarriage. R. at 6. It also provided that abortion clinics and health 

care facilities providing abortions must dispose of the terminated fetus either by individual 

interment or individual cremation. R. at 5-6. Providers must also care for former unborn as they 

would any other person’s deceased loved one, by obtaining a burial transmit permit for each 

aborted or miscarried fetus to ensure the safe and sanitary transit of the fetus. R. at 6. Plaintiffs 

also challenged HB 222. R. at 6.  

Procedural History 

 Plaintiff filed suit in District Court for the District of Greene on January 1, 2020. The 

District Court granted a temporary restraining order in Plaintiff’s favor the next day. R. at 4. 

Limiting discovery to the issue of viability, the District Court characterized the Act as a ban on 

all elective abortions after fifteen weeks. The District Court granted summary judgement to 

Plaintiffs, concluding that fifteen-weeks gestational age is prior to viability. R. at 4-5. Despite the 

fact that Clinic does not provide abortions after sixteen weeks, the District Court the District 

Court permanently enjoined the Act in all applications, rather than for up to 16 weeks as the 

State requested. R. at 5. 

 The District Court entered a permanent injunction declaring HB 222 unconstitutional and 

granted Plaintiffs’ motion for summary judgement. Defendants timely appealed both rulings in 

the United State Court of Appeals for the Fourteenth Circuit. R. at 6.  
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 Noting that Supreme Court precedent has recognized protection of unborn life as a 

legitimate state interest, the Fourteenth Circuit nonetheless held that the Act presented an “undue 

burden” on the “women’s exercise of the right to choose” whether to have a pre-viability 

abortion. R. at 8-10. The circuit court therefore held that the law is facially unconstitutional. R. at 

10. The court of appeals also held that HB 222 imposes an undue burden, finding burdens to both 

access (based on increased costs for compliance with the Bill) and psychological burdens on 

women seeking pre-viability abortions—despite any concrete evidence to either. R. at 10-12. 

Going one step further, the Fourteenth Circuit took the rare step of finding HB 222 to not pass 

rational basis review because of the law’s provision allowing women to determine the final 

disposition of their aborted or miscarried fetus if they so choose. R. at 12. The appeals court 

characterized this as fatally underinclusive despite acknowledging this Court’s recent precedent 

upholding a similar statute in Indiana under rational basis review. R. at 12.    

 The Fourteenth Circuit affirmed the District Court’s decision that both statutes violated 

the Due Process Clause, upholding the District Court’s denial of Defendants’ motion for 

summary judgement and granting of Plaintiffs’ motion for summary judgement. R. at 14. The 

circuit court also upheld the District Court’s grant of permanent injunction of both statutes. R. at 

14. Defendants timely appealed to this Court.  

 
SUMMARY OF THE ARGUMENT 

Starting with Roe v. Wade, this Court has routinely misinterpreted the Fourteenth 

Amendment in finding a woman’s fundamental right to abortion. However, in actuality, this 

“right” has never existed. The right to abortion is just a judicially manufactured right, which is 

nowhere to be found in the text of the Constitution. However, despite this repeated error, this 

Court continues to lean heavily on applying the precedent established in Roe and its progeny 
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using the doctrine of stare decisis. The Supreme Court has always been steadfast in its belief that 

stare decisis is not to be used as strictly when evaluating a constitutional issue like the one facing 

us in the state of Greene. Petitioners should have the opportunity to present through discovery its 

findings relating to when the fetus can experience pain. Research shows that a fetus experiences 

pain around fifteen weeks, the very point the Act seeks to cut off access to abortions. If the Court 

exercised the appropriate flexibility regarding its precedent, the issue of fetal pain would 

logically replace viability as the threshold where a state is permitted to regulate abortions.  

For decades, this Court has recognized that states have a significant and legitimate 

interest in protecting and promoting the health and safety of expectant mothers, as well as that of 

the unborn children. But such interest is not actively applied in most cases centered around 

abortion. As a result, barbaric and dangerous abortion methods such as dilation and evacuation 

procedures, which are brutally painful to the fetus and presents numerous health risks for the 

mother. This rationale elevates Greene’s interests from just legitimate to compelling. Conversely, 

the Act has a minimal inconvenience arising from the Act shortening the abortion timeline by a 

mere one week. Less than half of one percent of women in Greene who get abortions each year 

will be affected by the Act. Some of those women will not be affected at all. Therefore, Greene’s 

compelling interest in looking after its citizens greatly outweighs the slight burdens resulting 

from the provisions of the Act.  

This Court has consistently upheld the humane and dignified disposal of fetal remains as 

a legitimate state interest. Such state laws and regulations only impose an undue burden when 

they have the purpose or effect of placing a substantial obstacle in the path of a woman seeking a 

pre-viability abortion. When no undue burden is shown, the law should be upheld if it is 

rationally related to legitimate interests this Court has sanctioned: regulating proper fetal 
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disposition, maintaining the integrity and ethics of the medical profession, and expressing 

profound respect for the life of the unborn. 

            Properly understood, the undue burden analysis evaluates whether a state law unduly 

burdens a woman’s freedom to make the ultimate decision regarding her pregnancy. That is the 

core tenet of Casey’s undue burden analysis. To that end, laws that institute a structural 

mechanism through which the state expresses profound respect for the unborn so long as that 

mechanism does not interfere with the woman’s ultimate choice. Put another way, abortion-

related laws that serve a valid purpose—as is the case here—and do not strike at the heart of the 

woman’s right to make the ultimate decision are valid even when they have the incidental effect 

of making an abortion more difficult or expensive to obtain. 

            HB 222 survives the original undue burden analysis from Casey and the ill-conceived 

benefits-versus-burden balancing test first articulated by this Court five years ago. The court 

below, without concrete evidence, made conclusory statements asserting an undue burden via 

increased costs to abortion providers and a psychological burden on women. HB 222 stands in 

stark contrast to other fetal remains and other abortion statutes in which the reviewing courts 

documented considerable evidence of increased costs and reduced access. To win their facial 

challenge, Petitioners would have to show more than what was introduced at the appellate level. 

As for psychological burden, HB 222 avoids the pitfalls of other state statutes that required 

the woman, as opposed to abortion providers, provide for the disposition of fetal remains via 

prescribed methods. The statute also does not require abortion providing physicians to inform the 

woman how the facility will dispose of the aborted or miscarried fetus; therefore, the statute does 

not interfere with the woman’s constitutionally protected right to define life. In other words, HB 
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222 changed virtually nothing from before its passage with respect to women who have abortions 

in Greene. The statute therefore does not impose a psychological burden. 

            Finally, the lower court improperly held that HB 222 was not rationally related to the 

state’s legitimate interest in the dignified disposal of fetal remains because it was underinclusive. 

State laws need not be drawn perfectly, and Greene decided to draw the line at requiring 

healthcare providers, and not women, dispose of fetal remains in a particular way. The Greene 

legislature did this to respect the privacy of women who decide to dispose of the fetal remains 

themselves while upholding the public morality by permissibly expressing profound respect for 

the life of the unborn.  

 
 

ARGUMENT 

I. Prohibitions on pre-viability abortions are constitutional. 

 It is no secret that the subject of abortion is one of the most emotionally charged and 

polarizing topics in this country. Specifically, the “constitutionality of laws regulating abortion is 

one of the most controversial issues in American law.” Whole Women’s Health v. Hellerstedt, 

136 S. Ct. 2292, 2230 (2016) (Alito, J, dissenting). It is rather curious that the Constitution is 

front and center in this debate since a plain reading of the document does not establish any right 

to abortion. Jackson Women’s Health Org. v. Dobbs, 945 F.3d 265, 277 (5th Cir. 2019) (Ho, J., 

concurring).  

 What appears to separate abortion “from other matters of health care policy in America – 

and uniquely removes abortion policy from the democratic process established by our Founders 

– is Supreme Court precedent.” Id. (Ho, J., concurring). This Court has leaned heavily on the 

principal of stare decisis to uphold prior rulings like Roe v. Wade, which protects a right that has 

never purported to have been established. Webster v. Reprod. Health Servs., 492 U.S. 490, 520 
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(1989) (Blackmun, J., concurring in part and dissenting in part). However, the Court’s 

application of stare decisis conflicts with its Article III duties, which requires the Court to 

faithfully interpret the Constitution and “privilege [the] text over our own precedents.” Gamble 

v. United States, 139 S. Ct. 1960, 1982, 1985 (2019) (Thomas, J. concurring). 

 This unyielding loyalty to precedent fails to allow for judicial interpretation room to 

evolve following important societal developments. Particularly as it relates to abortion, 

innovations in medical technology have brought to light new factors, such as fetal pain, which 

are more appropriate than viability to use as the threshold governing the point at which a state’s 

interest is compelling enough to pass legislation regulating abortion. See City of Akron v. Akron 

Ctr. For Reprod. Health, 462 U.S. 416, 454 (1983) (O’Connor, J., dissenting). Adding to this 

frustrating judicial rationale is that despite the Court in Planned Parenthood v. Casey joining 

Roe in recognizing the State’s significant interests in the health and safety of pregnant women 

and of potential human life, these compelling interests have been consistently disregarded in 

subsequent abortion jurisprudence. 505 U.S. 833, 875-76 (1992). 

 Similarly, in Greene, the Act has fallen victim to the same closeminded analysis. Greene 

has asserted a compelling interest in protecting and promoting the sanctity of life and yet, it has 

been swiftly pushed aside, like so many states before it. Moreover, the Act’s slight modification 

of Greene’s existing abortion legislation does not place a substantial obstacle in front of women 

seeking to have an abortion, and thus is not unduly burdensome. Laws that do not pose a 

substantial obstacle to abortion access will pass constitutional muster, so long as they are 

“reasonably related” to a legitimate state interest. Id. at 878. In this matter, reducing the time 

period where women may seek an abortion by one week minimizes the health risks to the mother 

and protects the health and safety of the developing fetus, both compelling interests of Greene. 
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Therefore, this Court should reverse the decision of the Court of Appeals for the Fourteenth 

Circuit and reinstate the provisions of the Act in full force and effect. 

A. Constitution, not Supreme Court precedent, should govern abortion. 

1. Abortion is not a fundamental right under the Constitution. 

One of the fundamental failures of Roe and its progeny, a misinterpretation repeated by 

the Fourteenth Circuit in the instant case, is the assertion that the Constitution protects a 

woman’s right to seek an abortion. However, the text of the Due Process Clause of the 

Fourteenth Amendment, outside of a broad reference to “liberty,” provides no support for such 

assertion. June Med. Servs. LLC v. Russo, 140 S. Ct. 2103, 2150 (2020) (Thomas, J., dissenting). 

The Due Process Clause does not guarantee that liberty will be provided to individuals; it only 

protects them against any deprivation of liberty. Id. (emphasis added); U.S. Const. Amend. XIV, 

§ 1. See Johnson v. United States, 576 U. S. 591, 623 (2015) (noting “considerable historical 

evidence support[ing] the position that due process of law was [originally understood as] a 

separation-of-powers concept . . . forbidding only deprivations not authorized by legislation or 

common law.” (internal citations and quotations omitted). It is unreasonable to claim sub-textual 

knowledge of a constitutional provision that, on its face, only provides for “process” before a 

person is deprived of liberty. McDonald v. Chicago, 561 U.S. 742, 811 (2010) (Thomas, J., 

concurring).  

Abortion is fundamentally different than other medical issues because it involves the 

purposeful termination of a potential life. Harris v. McRae, 448 U.S. 297, 325 (1980). When the 

Fourteenth Amendment was ratified in 1868, the majority of states and a number of territories 

had laws that limited, and often prohibited, abortions. Russo, 140 S. Ct. at 2151 (Thomas, J., 

dissenting). Given this context, it would be highly unusual for a right to abortion to be hidden in 

the text of that amendment. Id. (Thomas, J., dissenting) (“The fact that it took this Court over a 
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century to find that right all but proves that it was more than hidden—it simply was not (and is 

not) there”).  

This is not to say that a state cannot permit abortion procedures within its borders. A state 

may choose to offer that option but is not required by the Constitution to do so. Casey, 505 U.S. 

at 979 (Scalia, J., concurring in the judgment in part and dissenting in part). Instead, the Court 

concocted the right to abortion based on an inferred, but unwritten, right of privacy “grounded in 

the ‘legal fiction’ of substantive due process.” Russo, 140 S. Ct. at 2149 (Thomas, J., dissenting). 

This manufactured right made its first appearance in 1965 in Griswold v. Connecticut, when the 

Court declared that the Due Process Clause creates “zones of privacy” where people can seek 

refuge from perceived governmental intrusion—in that case a contraceptives regulation. Id. 

When the Court used this tack eight years later in Roe, it admitted the Constitution did not 

contain any right of privacy but applied the non-existent right anyway since the Court already 

created such a right in Griswold. 410 U.S. 113 (1973). Since the precedent was already in place, 

the cycle of misinterpreting the Constitution continued., In these situations, the public may 

wonder if judges are deciding cases based on the “Rule of Law” or on “Judges Know Better,” 

which is a doctrine the Framers would not have recognized or approved of. Jackson Women’s 

Health Org., 945 F.3d at 286 (Ho, J., concurring). 

 The potential for public doubts of the judiciary is an important reminder that the courts 

are not the correct forum for resolving the abortion debate. Abortion is both medically complex 

and evinces passionate personal opinions at opposite ends of the spectrum. Justice Ginsburg 

noted that the holding in Roe, which has improperly dictated the roadmap on this issue for the 

past 50 years, has failed in its attempt to calm the debate. Ruth Bader Ginsburg, Some Thoughts 

on Autonomy and Equality in Relation to Roe v. Wade, 63 N.C. L. Rev. 375, 385-86 (1985) 
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(“Heavy-handed judicial intervention was difficult to justify and appears to have provoked, not 

resolved, conflict.”). This is not the only time the Court has taken an issue of critical importance 

and placed it “outside the arena of public debate and legislative action.” E.g., Washington v. 

Glucksberg, 521 U.S. 702, 720 (1997) (relating to the issue of assisted suicide). The Constitution 

entrusted the judiciary to follow the law, not to champion specific social causes. Plyler v. Doe, 

457 U.S. 202, 242 (1982) (Burger, C. J., dissenting) (noting that the Constitution does not 

appoint courts as society’s “Platonic Guardians” with authority to strike down laws that do not 

align with judges’ desired social policies).  

Conversely, legislatures have been viewed as the “ultimate guardians” of the public, more 

capable than the courts as a forum for resolving challenging social issues. Maher v. Roe, 432 

U.S. 464, 479-80 (1977) (quoting Missouri, K.&T.R. Co. v. May, 194 U.S. 267, 270 (1904)). A 

legislature’s factual findings are typically viewed with great deference; a statute adopted into law 

is evidence that the public interest has been considered. Gonzales v. Carhart, 550 U.S. 124, 166 

(2007); Berman v. Parker, 348 U. S. 26, 32 (1954). Though legislatures are better suited to 

address factual judgements in science, including for abortion, courts have been masquerading as 

de facto science review boards attempting to determine what constitutes an acceptable medical 

practice. City of Akron, 462 U.S. at 458 (O’Connor, J., dissenting). This is an untenable position 

from the court due to the extreme range of individual viewpoints on abortion within the judicial 

branch. 

Here, Greene can most accurately evaluate the abortion issue within its borders. Greene’s 

new administration was recently elected thanks in large part to a platform placing significant 

emphasis on the sanctity of life of Greene’s citizens, including the unborn. The results of the 

election, which featured party victories in the gubernatorial race and earning a majority in both 
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the house and the senate, reflect the citizens’ desire to advance these interests as well. The Act is 

the product of extensive research performed by Greene in devising a protocol that protects the 

health and safety of women and unborn children. However, the Court’s insistence on enforcing a 

constitutional right that does not exist has rendered the abortion debate beyond the power of 

legislative bodies such as Greene’s representative government. See McCorvey v. Hill, 385 F.3d 

846, 852 (5th Cir. 2004) (Jones, J., concurring). As Judge Knotts astutely noted in his 

concurrence, Greene is best positioned to “weigh various considerations including public health, 

women’s health and [Greene’s] interest in the value and sanctity of life.” R. at 16. Thus, 

Greene’s legislature should make these important decisions, not the courts.  

2. Since medical developments cast doubts on viability as a threshold issue, 
stare decisis is not appropriate. 

A companion problem to the continued misapplication of unwritten, judicially created 

constitutional rights is the Court’s reluctance to deviate from its precedent to re-evaluate certain 

issues in light of new developments. The rationale behind this attitude stems from an 

overreliance on the doctrine of stare decisis. The Latin phrase meaning “to stand by things 

decided,” stare decisis refers to a court’s loyalty to precedent. Black’s Law Dictionary, 1696 

(11th ed. 2019). This principle is grounded in the realization that many of today’s legal issues 

have already been addressed at some point in the past. Russo, 140 S. Ct. at 2134 (Roberts, C.J., 

concurring).  

However, stare decisis is not an “inexorable command.” Ramos v. Louisiana, 140 S. Ct. 

1390, 1405 (2020) (noting that stare decisis is at its weakest when attempting to interpret the 

Constitution). The Court has repeatedly acknowledged that when analyzing a constitutional 

issue, stare decisis is not to be applied as rigidly as it is in other cases. See, e.g., Glidden Co. v. 

Zdanok, 370 U.S. 530, 543 (1962); Smith v. Allwright, 321 U.S. 649, 665 (1944) (stating that 
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while continuity in judicial rulings is important, the Court should not feel constrained by 

precedent in constitutional matters). Yet, when it comes to the application of the judicially 

created right of privacy, any re-examination appears to be off limits. Despite basing its holding 

in Roe on a legal fiction, the Court has held firm in repeatedly standing by that decision, “often 

to disastrous ends” Russo, 140 S. Ct. at 2151 (Thomas, J., dissenting) (quoting Gamble, 139 S. 

Ct. at 1989 (Thomas, J. concurring)), prompting calls from numerous members of the Court to 

overhaul the abortion case law. Id. at 2152  (citing City of Akron, 462 U. S. at 452-466 

(O’Connor, J., dissenting); Thornburgh v. American College of Obstetricians and Gynecologists, 

476 U. S. 747, 785-797, (1986) (White, J., dissenting); Webster, 492 U. S. at 532-537 (Scalia, J., 

concurring in part and concurring in judgment); Casey, 505 U. S., at 944-966, (Rehnquist, C. J., 

concurring in part and dissenting in part); Hellerstedt, 136 S. Ct. at 2292 (Thomas, J., 

dissenting)). While an unwavering adherence to precedent guides the current iteration of the 

Court, that same loyalty was conspicuously absent years ago in groundbreaking cases like Roe or 

Griswold, holdings that could never be described as reverence to our Founding Fathers.  

 An inflexible enforcement of stare decisis can muddy the waters when attempting to 

properly evaluate evolving issues. Specifically in a medical context relating to abortion, 

developments in medical science have rendered the current standards of review outdated. City of 

Akron, 462 U.S. at 452 (O’Connor, J., dissenting) (stressing that progress in the medical 

profession have rendered Roe’s framework centered around viability unworkable). While the 

current threshold for permitting prohibitions on abortions is the point of viability, it should no 

longer be the sole consideration when evaluating an abortion-centric state. One significant matter 

that medical science has brought to light and that Greene has stressed should be considered in the 

Court’s abortion framework is fetal pain. Advances in neonatal and science have shown that 
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fetuses “develops sensitivity to external stimuli and to pain much earlier than was then believed 

[when Roe was decided].” R. at 17 (quoting McCorvey, 385 F.3d at 852 (Jones, J., concurring)). 

 The Supreme Court has added to the Casey’s recognition of the State’s legitimate interest 

in protecting life by noting that such interest becomes even greater once the fetus is able to feel 

pain. Webster, 492 U.S. at 552 (Blackmun, J., concurring in part and dissenting in part) (stressing 

that the state’s interest in protecting an unborn child “increases progressively and dramatically” 

as its ability to experience pain also increases) (internal quotations and citations omitted); see 

also id. at 569 (Stevens, J., concurring in part and dissenting in part) (acknowledging that 

protecting a fetus from physical pain or mental anguish is a valid interest of the state). This 

rationale comports with how the Supreme Court has interpreted the Cruel and Unusual 

Punishments Clause of the Eighth Amendment in prohibiting gratuitously painful executions of 

convicted murderers. See Baze v. Rees, 553 U.S. 35, 49 (2008) (recognizing that subjecting 

individuals to a risk of future harm is considered cruel and unusual punishment). This begs the 

question of why the Court would require states to avoid inflicting pain on death row inmates and 

not even allow Greene to take the same steps to help unborn children. Indeed, the Fourteenth 

Circuit’s decision is a perverse result “for a Court so committed to 'life' that it struggles with the 

particular facts of dozens of death penalty cases each year.” McCorvey, 385 F.3d at 852 (Jones, 

J., concurring). 

 The advocation of using fetal pain as a replacement for viability as the benchmark for 

allowing regulations of abortions has gained significant momentum in recent years. Jackson 

Women’s Health Organization v. Dobbs centered on a statute remarkably similar to the Act. 

There, Mississippi proffered the expert declaration of Dr. Maureen Condic, a professor of 

neurobiology at the University of Utah, who noted that it is “universally accepted” that a fetus 
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can perceive pain between 14-20 weeks. Dobbs., 945 F.3d at 279-80 (Ho, J., concurring). Of 

particular significance in Dr. Condic’s is a doctor’s expert testimony that after fifteen weeks, the 

fetus is extremely sensitive to painful stimuli, and that this fact should be taken into account 

when performing invasive medical procedures on the fetus." Id. at 280 (internal citations and 

quotations omitted). This aligns with Greene’s legislative findings that dilation and evacuation 

procedures (“D&E”), the most common abortion method performed after fifteen weeks, are 

“dangerous” and “barbaric” for both the mother and fetus. R. at 4.  

 Greene was not allowed to present similar expert evidence in this matter to strengthen the 

case for fetal pain overtaking viability since the lower courts restricted discovery solely to the 

issue of viability. Despite the Casey framework focusing on viability, it would not have been an 

abuse of discretion by the lower courts to permit discovery and fact development on the issue of 

fetal pain. Fed. R. Civ. P. 26(b)(1) (discovery may be permitted for "any nonprivileged matter 

that is relevant to any party's claim or defense and proportional to the needs of the case, 

considering the importance of the issues at stake in the action"). Permitting discovery on this 

issue is not a novel concept in the federal court system. E.g., Bryant v. Woodall, 2017 U.S. Dist. 

LEXIS 53570, 2017 WL 1292378, 017 WL 1292378, at *7 (at *7 (M.D.N.C. Apr.7, 2017) 

(permitting discovery on fetal pain).  

Thus, nothing prevented the lower courts from allowing Greene to seek discovery to 

develop facts needed for its defense, including arguing for a change in precedent. Dobbs, 945 

F.3d at 281 (Ho, J., concurring). This is exactly what happened in the trial courts during the run-

up to the Supreme Court’s landmark decision in Brown v. Board of Education of Topeka. Id. 

Despite precedential holdings such as Plessy v. Ferguson classifying any new evidence on the 

constitutionality of school segregation as immaterial, the trial courts in both Kansas and 
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Delaware found that segregation would lead to a feeling of inferiority for African-American 

students, a concept actually credited by the Supreme Court in making its decision. Id. (citing 

Brown v. Bd. of Ed. of Topeka, 347 U.S. 483, 494, n.10 (1954); Brown v. Bd. of Ed. of Topeka, 

98 F. Supp. 797, 800 (D. Kan. 1951)). The willingness of the lower courts in Brown to accept 

evidence that had previously been considered immaterial led to one of the most groundbreaking 

reversals of precedent in American legal history. Nothing prevented the lower courts in the 

instant case from giving Greene the same opportunity to present its legislative findings on an 

issue of vital importance.   

B. The Act is not unduly burdensome because it advances Greene’s legitimate 
interest and does not act as a substantial obstacle to women seeking abortions. 

1. Greene’s legitimate interest in protecting the health and safety of potential 
life must be honored, not just recognized 

The Court in Casey clearly recognized the State to have “important and legitimate 

interests in . . . protecting the health of the pregnant woman and in protecting the potentiality of 

human life.” 505 U.S. at 875-76. However, it was in Roe that this Court held such interest would 

not become compelling until after the point of viability, a standard that courts still adhere to 

today. 410 U.S. at 159. Not only is this the incorrect threshold for reasons discussed above, but 

such rationale is also nonsensical. Just because the State has a compelling interest in maternal 

and fetal safety after viability and when abortion has become more dangerous than childbirth, it 

does not stand to reason that the State has no interest prior to that point. City of Akron, 462 U.S. 

at 460 (O’Connor, J., dissenting) (emphasis added).  

Determining whether these interests are compelling should not depend on the stage of the 

pregnancy. Potential life is no less potential at the beginning of a pregnancy than after viability. 

Id. at 461 (O’Connor, J., dissenting). The Court planting its flag at the point of viability to 

determine when potential life becomes compelling is arbitrary. Id. (O’Connor, J., dissenting). 
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Rather, Greene’s interest is compelling throughout the entirety of the pregnancy where there is 

the potential for human life at every stage. Id. at 459, 461. (O’Connor, J., dissenting).  Casey 

supported this logic when it overruled Akron and Thornburgh because those holdings 

undervalued the State’s interest in potential life. Gonzales, 550 U.S. at 146 (citing Casey, 505 

U.S. at 881-83). Indeed, a law that furthers a legitimate purpose not designed to take away the 

woman’s right to an abortion, but that “has the incidental effect of making it more difficult or 

more expensive to procure an abortion cannot be enough to invalidate it." Casey, 505 U.S. at 

874. It is important to remember that the Constitution does not require states to facilitate 

abortions. City of Akron, 462 U.S. at 466 (O’Connor, J., dissenting) (citing Harris, 448 U.S., at 

325). Rather, encouraging childbirth is tied to the State’s compelling interest in protecting life. 

Id. (O’Connor, J., dissenting) 

One of the primary rationales of the Act, one which furthers Greene’s compelling interest 

of respecting the value of human life, is to significantly reduce or potentially eliminate the 

performance of D&E abortion procedures. Greene has reported that the overwhelming majority 

of abortions performed after 15 weeks are D&E’s. During a D&E, a physician dilates a women’s 

cervix, inserts surgical instruments into the uterus, and pulls the fetus out through the cervix and 

vagina. Gonzales, 550 U.S. at 135. During this process, which could take up to 15 passes by the 

doctor to complete, the fetus is gradually ripped apart limb from limb. Id. at 136. The “safer” 

alternative to D&E’s is known as intact D&E’s, where the physician pulls the fetus out through 

the cervix in one piece. Id. In order to get the full fetus out, many doctors crush the skull of the 

fetus with a forceps. Id. at 139-40. In certain horrifying instances, the fetus is still moving when 

it is extracted, causing severe emotional trauma for mothers and doctors alike. Id. at 140.  
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While D&E’s are not the only second-trimester option, this nightmarish procedure occurs 

in approximately 95 percent of second-trimester abortions. Id. Since D&E’s are procedures 

“laden with the power to devalue human life,” reducing and perhaps abolishing D&E’s, similar 

to the Court’s prohibition of intact D&E’s in Gonzalez, advances Greene’s compelling interest of 

showing respect for the life of the unborn. Id. at 158. A fetus living inside the womb, whether or 

not it is viable, has been recognized as a living organism and must be treated as such. Id. at 147. 

With the common understanding that a fetus is able to experience pain at fifteen weeks, 

imagining an unborn child being dismembered is enough to send shivers up the spine of even the 

most hardened souls. Since the Court has previously prohibited certain practices that resembled 

condemned actions which extinguish life, they should consider doing the same in the abortion 

context. See Glucksberg, 521 U.S. at 732-35 (finding reasonable the State’s fear that “permitting 

assisted suicide will start it down the path to voluntary and perhaps even involuntary euthanasia). 

Unfortunately for states like Greene, while their compelling interest in protecting 

potential life is widely recognized by courts, it rarely is a deciding factor in any significant 

holding in abortion jurisprudence. Instead, that interest is cast aside as the public, as well as the 

courts, disparage those states and the millions of Americans who value the sanctity of life as 

being “bent on controlling women and minorities.” Jackson Women's Health Org. v. Currier, 

349 F. Supp. 3d 536, 540 n.22 (S.D. Miss. 2018). It is doubtful this is what the Supreme Court 

had in mind when they stressed that both sides of the abortion debate deserve respect. Casey, 505 

U.S. at 850 ("Men and women of good conscience can disagree . . . about the profound moral 

and spiritual implications of terminating a pregnancy.”).  

Despite the wide range of opinions on the subject of abortion, the Supreme Court reminds 

us that “there are common and respectable reasons for opposing it, other than hatred of, or 
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condescension toward … women as a class—as is evident from the fact that men and women are 

on both sides of the issue." Bray v. Alexandria Women's Health Clinic, 506 U.S. 263, 270 

(1993). Contrary to what opponents of the Act believe, the motives behind such laws do not 

come from a misogynistic place as often portrayed in the media. In fact, women are celebrated as 

strong, loving individuals. It has been said that the ultimate expression of valuing human life is 

the strong bond formed between mother and child. Gonzales, 550 U.S. at 159. To that end, a 

recent national survey revealed that a higher percentage of women than men oppose abortion. 

Abortion Trends by Gender, GALLUP, https://news.gallup.com/poll/245618/abortion-

trendsgender.aspx (finding that in 2019, 51 percent of women and 46 percent of men identified 

as "pro-life"). While this helps refute the narrative portraying states as sexist dictators “bent on 

controlling women,” Dobbs, 945 F.3d at 283 (Ho, J., concurring), it is not reflected in the courts. 

Now, not only is Greene’s compelling interest disregarded, so too are the opinions of the 

majority of the class of citizens the Act is designed to protect.  

2. The Act does not create a substantial obstacle for women choosing to have 
an abortion. 

Under Casey, laws that “do not pose a substantial obstacle to abortion access are 

permissible,” so long as they further a legitimate state interest. Casey, 505 U.S. at 878. However, 

the Court has since moved the goalposts, adding that the Casey rule “requires that courts 

consider the burdens a law imposes on abortion access together with the benefits those laws 

confer.” Hellerstedt, 136 S. Ct. at 2292. Under this standard, it is not reasonable to expect a court 

to objectively assign the proper weight to Greene’s interest in protecting the potentiality of 

human life, on the one hand, against a woman’s personal liberty interest, on the other hand. 

Russo, 140 S. Ct. at 2136 (Roberts, C.J., concurring). Vacillating rules aside, Greene is still able 
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to meet the Hellerstedt standard and show that the benefits of the Act outweigh any perceived 

burdens. 

The benefits of the Act flow naturally from Greene’s compelling interest of protecting the 

health and safety of mothers and of potential human life. As previously discussed, a fetus 

becomes “extremely sensitive” to pain much earlier than previously thought, which should be 

considered when evaluating invasive medical procedures involving the fetus. Dobbs, 945 F.3d at 

280 (Ho, J., concurring). While this applies to all methods of abortion, it is particularly relevant 

when discussing D&E’s and their vicious effects on the fetus. In addition to the gruesome 

dismemberment of the fetus, this procedure brings increased health risks for the mother as well. 

The Safety of Later Abortions, LATER ABORTION INITIATIVE, https://laterabortion.org/safety-

later-abortion (admitting that second-trimester abortions result in complications such as uterine 

perforation, cervical laceration, infections, and hemorrhaging). Taking such medical 

developments into account, it is reasonable to conclude that a women’s choice to abort is more 

risky and less beneficial than previously thought. McCorvey, 385 F.3d at 852 n.6 (Jones, J., 

concurring) (citing David H. Munn et al., Prevention of Allogeneic Fetal Rejection by 

Tryptophan Catabolism, 281 SCIENCE 1191 (1998), and Patrick W. Mantyh et al., Inhibition of 

Hyperalgesia by Ablation of Lamina I Spinal Neurons Expressing the Substance P Receptor, 278 

SCIENCE 275 (1997)). Using this knowledge, Greene’s interest in respect for life is advanced by 

informing the political and legal systems, the medical profession, expectant mothers, and society 

as a whole of the risks associated with late-term abortions and the reasons to eliminate such 

risks. 

While the benefits of the Act are clear, its burdens are not. Abortion legislation is unduly 

burdensome if it “prevents a significant number of women from obtaining an abortion.” Casey, 
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505 U.S. at 893. The Act does not eliminate a woman’s option to seek an abortion. By shortening 

the period by only one week, women still are able to have an abortion if they so choose. The 

lower courts and the Clinic erroneously assumed that the Act would force those fifty-two women 

to carry to full term or seek an abortion out of state. R. at 8. Those are clearly not the only two 

options. The most logical choice would be for a woman to simply make a decision about whether 

or not to get an abortion between one and seven days earlier. Contrast this “burden” with the 

spousal notification requirement that was struck down in Casey. There, the Court found a 

substantial obstacle in the form of women’s justifiable fears of physical or psychological abuse at 

the hands of their spouses. Casey, 505 U.S. at 893. The obstacle must be significant—burdens 

and inconveniences are simply not enough.  Preterm-Cleveland v. McCloud, 994 F.3d 512, 525 

(6th Cir. 2021). The provisions of the Act skew much more to the inconvenience end of the 

spectrum. 

Moreover, to justify injunctive relief, the Clinic would have to show that they could no 

longer meet the demand for abortion in Greene. Russo, 140 S. Ct. at 2176 (Gorsuch, J., 

dissenting). The Clinic indicated that, on average, it performed an abortion to one woman per 

week after fourteen weeks and six days. That means fifty-two women per year will have to make 

an earlier decision to get an abortion. Fifty-two women represents 0.2 percent of the 25,000 

women in Greene who get abortions each year. That can hardly be classified as meeting Casey’s 

“significant number of women” standard. While an exact line is not determined, several circuits 

have found that numbers much larger than 0.2% have been held to not be “significant.” See e.g., 

Bristol Reg’l Women’s Ctr., P.C. v. Slatery, 2021 U.S. App. LEXIS 23221 *14 (6th Cir. 2021) 

(holding that a 9 percent decrease in abortion patients following enactment of a Tennessee statute 

was not considered a significant amount); Cincinnati Women's Servs. v. Taft, 468 F.3d 361, 374 
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(6th Cir. 2006) (determining that a 12.5 percent decrease was not a large enough fraction to 

invalidate the statute). Therefore, it is beyond far-fetched to claim that a one-fifth of one-percent 

decrease is a significant enough to invalidate a law. This also assumes that all fifty-two of those 

women will carry to full term. In reality, many of those women may simply get an earlier 

abortion, which would make the actual number of women affected even lower than 0.2 percent. 

 The Clinic has argued that any number of women burdened by the Act would be too 

many. While that is a noble thought, it does not tell the whole story. The other side of that 

argument, of course, is that if all fifty-two of those women were able to get a second-trimester 

abortion, they would all be exposed to increased health risks at a clip higher than 0.2%. Second-

trimester abortions involve the following complication risks: uterine perforation in 1% of 

second-trimester D&E’s, cervical lacerations in 3% of second-trimester abortions, infections in 

up to 4% of second trimester abortions, and hemorrhaging in 2% of second-trimester D&E’s. The 

Safety of Later Abortions, LATER ABORTION INITIATIVE, https://laterabortion.org/safety-later-

abortion. While those numbers may seem low, they are all higher than the rate of women who 

may be burdened by the Act. When weighing the benefits against the burdens, a very low number 

of women who could be slightly inconvenienced is substantially outweighed by preventing 

extreme fetal pain and limiting expectant mothers’ exposure to serious health risks. 

In sum, nothing in the text of the Due Process Clause of the Constitution sets forth a 

women’s right to abortion. Accordingly, the State’s abortion policy should be returned to the 

appropriate forum, Greene’s elected representatives. Additionally, because advances in the 

medical profession have provided significant new viewpoints to consider about fetuses’ ability to 

experience pain much earlier than previously thought, previous Supreme Court precedent should 

be re-examined and revised. Finally, preventing the fetal pain and health risks to women 
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associated with inhumane abortion procedures advances a compelling state interest which 

outweighs the slight burdens resulting from the Act reducing the abortion timeline by one week. 

Accordingly, this Court should reverse the Fourteenth Circuit’s decision, dissolve the injunction, 

and hold that the provisions of the Act are constitutional. 

II. HB 222 does not impose an undue burden on women seeking a pre-viability 
abortion in the state of Greene.  

 Greene’s fetal remains statute does not impose an undue burden on women seeking a pre-

viability abortion in the state. Rather, HB 222 ensures the “humane and dignified disposal of 

human remains,” a legitimate state interest sanctioned by this Court. Box v. Planned Parenthood 

of Ind. and Ky., Inc., 139 S. Ct. 1780, 1782 (2019) (per curiam); see Planned Parenthood Ass'n 

v. Fitzpatrick, 401 F.Supp. 554, 573 (E.D.Penn.1975) (upholding fetal remains statute as 

rationally related to state’s goal of protecting the public health), aff'd, without opin. sub nom., 

Franklin v. Fitzpatrick, 428 U.S. 901, 96 S.Ct. 3202, 49 L.Ed.2d 1205 (1976); City of Akron, 462 

U.S. 416, 452, n. 45 (1983); Planned Parenthood of Minn. v. State of Minn., 910 F.2d 479, 481 

(8th Cir. 1990) (summarizing pre-Box case law recognizing the “legitimate interest of states . . . 

in regulating the disposal of fetal remains”); see also Leigh v. Olson, 497 F.Supp. 1340, 1351 (D. 

N.D. 1980).  

 State laws impose such a burden only when the law “has the purpose or effect of placing 

a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus.” Casey, 

505 U.S. at 877. More particularly, “[o]nly where state regulation imposes an undue burden on a 

woman's ability to make this decision does the power of the State reach into the heart of the 

liberty protected by the Due Process Clause.” Id. at 874 (emphasis added). State laws that have 

an “incidental effect of increasing the cost or decreasing the availability of [an] . . .abortion,” on 
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the other hand, are valid so long as they are rationally related to a legitimate state interest. Id. at 

874, 877-78.  

 Furthermore, pre-viability laws that promulgate a “structural mechanism . . . by which the 

state may express profound respect for the life of the unborn” are permissible, so long as the 

regulations do not burden a woman’s ultimate decision on whether to carry a pregnancy to term. 

Casey, 505 U.S. at 877-78. Few laws could show “profound respect for the life of the unborn” 

more than a law designed to honor the life of the unborn than by requiring they be treated with 

the same respect as other recently lost life—with dignity above that given to medical waste.  

 The State of Greene properly exercised its police powers in adherence with this Court’s 

precedent to express profound respect for the life of the unborn. HB 222 does not impose an 

undue burden on a woman seeking a pre-viability abortion because it does not interfere with the 

woman’s ultimate decision on whether to obtain an abortion. The “psychological burden” cited 

by the court below, as well as any increased costs to providers, is incidental at best—and thus not 

enough to invalidate the law under rational basis review.  

A. The State properly exercised its right to express profound respect for the 
life of the unborn under its traditional police powers  

 
The people of Greene, through their elected representatives, have made a value 

judgement on the importance of respecting unborn life. Indeed, “under the umbrella of its police 

power, the State may generally regulate public morality.” Whole Women’s Health v. Smith, 338 

F.Supp.3d 606, 627 (W.D. Tex. 2018) (citing Berman v. Parker, 348 U.S. 26, 32 (1954)). That 

extends to the State’s ability to “use its voice and its regulatory authority to show its profound 

respect for the life within the woman.” See Gonzales, 550 U.S. at 157-58 (explaining that this 

Court’s abortion decisions issued between Roe and Casey systematically “undervalue[d] the 

state’s interest in potential life” (internal citations omitted)); Smith, 338 F.Supp.3d (“[W]hile 
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there is some authority to the contrary, this Court declines to say, as a matter of law, [a Texas 

fetal remains law and regulations] do not further a valid state interest.”).    

This Court has already determined that such “interest in potential life” includes honoring 

the end of potential life. Box, 139 S. Ct. at 1782. The record is devoid of any evidence that the 

legislature acted for any other reason than to “use its voice and . . . regulatory authority” to 

respect the former lives of the unborn. Gonzales, 505 U.S. at 157. Thus, the legislature did not 

pass HB 222 with the purpose of placing a substantial obstacle in the path of a woman seeking a 

pre-viability abortion. See Mazurek v. Armstrong, 520 U.S. 968, 969, 972-76 (1997) (upholding 

Montana statute that restricted the performance of abortions to physicians because the Court does 

“not assume unconstitutional legislative intent even when statutes produce harmful results” and 

the statute’s challengers could not point to “any evidence suggesting an unlawful motive on the 

part of the Montana Legislature”) (internal citations omitted).  

Rather, the Greene legislature properly regulated the “integrity and ethics of the medical 

profession . . . in order to promote respect for . . . the life of the unborn.” Gonzales, 550 U.S. at 

157-58; see R. at 5 (citing legislative history indicating that HB22 was “intended to promote the 

legitimate interest in medical ethics . . . by ensuring that abortion providers . . . dispose of fetal 

remains in a method demonstrating respect for the life of the unborn.”); Box, 139 S. Ct. at 1783 

(Thomas, J., concurring) (“[N]othing in the Constitution or any decision of this Court prevents a 

State from requiring abortion facilities to provide for the respectful treatment of human 

remains.”).   

B. HB 222 is not unduly burdensome because it does not interfere with woman’s 
core rights under Casey.  
  

Nor does HB 222 have the effect of placing a substantial obstacle in the path of a woman 

seeking a pre-viability abortion. Properly understood, the core of Casey’s abortion law 
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framework lies at the woman’s freedom of choice. See Casey, 505 U.S. at 874 (“Roe did not 

declare an unqualified constitutional right to an abortion . . . Rather, the right protects the woman 

from unduly burdensome interference with her freedom to decide whether to terminate her 

pregnancy.” (emphasis added) (internal quotations and citations omitted)). The Court in Casey 

stressed that previous abortion cases went too far by “striking down . . . abortion regulations 

which in no real sense deprived women of the ultimate decision” and properly elevated the 

state’s legitimate interests in passing laws “designed to persuade [women] to choose childbirth 

over abortion” and express “profound respect for the life of the unborn.” Id. at 875, 877-78.  

Here, the State of Greene’s bill is concerned only with the latter. HB 222 does not 

interfere with a woman’s ability to make the ultimate decision as to whether to terminate a 

pregnancy because its strictures are not triggered until after an abortion has been performed. The 

only choice she would be presented with is whether she would like to determine the final 

disposition of the fetal remains herself. If not, that duty falls to the healthcare provider, within 

the law’s bounds. As with a Minnesota fetal remains statute upheld by the Eighth Circuit in 

Planned Parenthood of Minnesota, HB 222 “[r]ather than regulating abortion . . . [the statute] 

acknowledges the existence of abortion and regulates an issue related to abortion.” See 910 F.2d 

479, 487 (8th Cir. 1990). Thus, while HB 222 “admittedly touches on abortion, we cannot say it 

interferes with or burdens a woman's right to choose to have an abortion.” See id. (emphasis 

added). 

More recently, this Court has asserted that Casey commands that courts, when evaluating 

where a pre-viability regulation imposes an undue burden, must “consider the burdens a law 

imposes on abortion access together with the benefits those laws confer.” Hellerstedt, 136 S. Ct. 

at 2309. This interpretation is fundamentally at odds with Casey’s main command, which tells 
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courts only to determine whether a law “has the purpose or effect of placing a substantial 

obstacle in the path of a woman seeking an abortion of a nonviable fetus”–that is, evaluating 

only the burden side of the equation. See id. at 2324 (quoting Casey, 505 U.S. at 877) (Thomas, 

J., dissenting) (explaining that “the majority's free-form balancing test is contrary to Casey” 

because the Court in Casey “did not balance the benefits and burdens” of the challenged 

provisions); Russo, 140 S.Ct. at 2136 (“Nothing about Casey suggested that a weighing of costs 

and benefits of an abortion regulation was a job for the courts.”) (Roberts, C.J., concurring).  

Such a task is properly left to the legislature, not courts, which are experts at determining 

“the existence of a substantial obstacle, the sort of inquiry familiar to judges across a variety of 

contexts.” Id. (canvasing cases in which this Court evaluated burdens to various Constitutional 

rights) (Roberts, C.J., concurring). Conducting the balancing analysis urged in Russo would thus 

entail this Court “act[ing] as legislators, not judges, and would result in nothing other than an 

unanalyzed exercise of judicial will in the guise of a neutral utilitarian calculus.” Id. (Roberts, 

C.J., concurring) 

Nonetheless, HB 222 would survive the Russo balancing test. To succeed in their facial 

challenge, Respondents must show that the Act “would be constitutional in a large fraction of 

relevant cases.” Gonzales, 550 U.S. at 167-68. This Court consequently favors as-applied 

challenges because it “would indeed be undesirable for [the]Court to consider every conceivable 

situation which might possibly arise in the application of complex and comprehensive 

legislation.” The legislature determined that the benefit of the law was essential to protecting the 

public sensibilities, honoring its constituents’ wishes by expressing profound respect for the lives 

of the unborn.  
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In contrast, the lower court asserted, ipso facto and at the say-so of Respondents, that the 

law caused an impermissible psychological burden and restricted access by raising costs on 

providers. But the record is devoid of specific evidence that HB222 poses a substantial obstacle 

to women for either reason. Respondents may challenge this law as-applied should they 

encounter specific instances of reduced abortion access or a “psychological burden” allegedly 

caused by HB 222. Respondents have therefore failed to demonstrate an undue burden.  

1. HB 222 does not impose a psychological burden because it does not impact 
the woman’s ultimate abortion decision. 

  
The court below assumed a “psychological burden” on women not supported by any 

concrete evidence. True, the state may not impose its beliefs on something as fundamental as 

“personal decisions concerning not only the meaning of procreation but also human 

responsibility and respect for it.” Casey, 505 U.S. at 851-53. The lower court claimed that the 

State was putting fetal remains on par with human remains, thus imposing its beliefs in concepts 

as lofty as when life begins and what protection the lives of the unborn should be afforded on 

women seeking pre-viability abortions. This, in turn, would somehow guilt women into carrying 

to term a pregnancy they otherwise would not have. The lower court based this conclusion on the 

notion that a woman’s psychological ability to make the ultimate decision on her pregnancy 

would hinge on knowing what the state would do with the remains after the abortions.  

The State of Greene does not have such mind-reading abilities. On the contrary, the state 

passed HB 222 only to express profound respect for the life of the unborn, as sanctioned by this 

Court. Id. at 877-78; Gonzales, 550 U.S. at 157.  And HB 222 is triggered after the woman’s 

decision has already been made. After the procedure, the patient may decide how to dispose of 

the fetal remains—or not. The only thing that HB 222 changed was the responsibility of 

regulated healthcare providers. 
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A similar argument advanced by Respondents was rejected by the Eighth Circuit when a 

Minnesota fetal remains statute similar to Greene’s was challenged. The Minnesota statute 

sought to protect the public health and welfare via “the dignified and sanitary disposition of the 

remains of aborted or miscarried human fetuses” by either cremation or burial. Planned 

Parenthood of Minn., 910 F.2d 479, 481, n. 2 (8th Cir. 1990). In that case, Planned Parenthood 

argued that the Minnesota statute posed a psychological burden by “equating abortion with 

murder” because “the state's purpose, taking fetuses out of the sewer system, can only succeed if 

the woman obtaining the abortion is aware of the statute's requirements.” Id. at 487. The court 

found otherwise: 

However, this argument seems to overstate the case. Abortion patients were not told of 
disposal methods prior to this statute. We discern no reason why the patient needs to be 
informed of the disposal choices now that the certain methods have been mandated. The 
choice of disposal is left to the physician or facility providing the abortion. There is no 
need for the patient's input, other than in the case where the patient requests specific 
information 
 

 Id. 

To that end, Greene’s challenged statute is a far cry from previous efforts in other states 

that forced abortion providers to inform the patient about the specific methods of disposal 

available to women. See Margaret S. v. Edwards, 794 F.2d 994, 997-998 (5th Cir. 1986) 

(invalidating law that required abortion providers to “inform the woman . . . that she could 

choose to have the fetus cremated, buried or disposed of as waste tissue”) (emphasis added); 

June Medical Services v. Gee, 280 F.Supp.3d 847, 857 (M.D. La. 2017) (finding evidence of an 

undue burden caused by Louisiana law that required physicians to inform, prior to performing an 

abortion, that the pregnant woman had the option of disposing the fetal remains by interment of 

cremation) (emphasis added).   
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The state of Greene, in contrast, gives women a choice only as to whether they would like 

to dispose of the fetus—period. HB 222 does not mandate that women dispose of the fetus in a 

certain way. Nor does HB 222 force abortion providers in Greene to inform the woman of how 

the provider will dispose of the fetal remains. HB 222 therefore avoids “enshrining the State’s 

view of pregnancy” by forcing “[w]omen who do not believe . . . fetal tissue has a special state . . 

. to accept the State’s prescribed methods of disposition as a condition of obtaining pregnancy-

related health care.” Smith, 338 F.Supp.3d at 637.  

Like the majority below, some courts have emphasized this supposed stigmatizing effect 

of fetal remains statutes on women to find an undue burden. In Smith, for example, the court 

found a Texas statute that is similar to HB 222 psychologically burdened women seeking a pre-

viability abortion. Texas’ SB8, like Greene’s statute, had the sole stated purpose of expressing 

the state’s “profound respect for the life of the unborn” by removing fetal remains from the 

definition of “pathological waste” and requiring final disposition of fetal remains in the same 

ways permitted for human bodies. See Id. at 616 (listing interment and cremation followed by 

interment or scattering of resulting ashes as approved fetal disposal methods for providers). 

The court reasoned that because SB8 mandated disposal methods similar to that for 

human remains, the State imposed its view that “embryonic and fetal tissue remains should be 

afforded special status from the moment of conception” and thus caused an increase in “the grief, 

stigma, shame, and distress of women experiencing an abortion.” Id. at 635-36 That supposedly 

struck at the heart of the woman’s 14th Amendment right to make the ultimate choice by 

interfering with the woman’s right to determine for herself “not only the meaning of procreation 

but also human responsibility and respect for it.” Id. at 635-36; Casey, 505 U.S. at 851-53.  
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The Smith court’s reasoning was flawed for several reasons, and its facts distinguishable 

from the instant case. First, the court exposed its own inconsistent logic:  

Such burdens exist regardless of the viewpoint the State endorses. Suppose, instead . . . 
the challenged laws required embryonic and fetal tissue remains to be incinerated as 
medical waste and placed in a landfill, Texas would be upholding a view of pregnancy 
that does not afford embryonic and fetal tissue remains special status and is in line with 
only respecting remains after birth. Women who believe differently would suffer 
increased grief, stigma, shame, and distress because of their inability to honor their 
embryonic and fetal tissue remains. . . . Thus, by endorsing one view of the status and 
respect to be accorded to embryonic and fetal tissue remains, the State imposes intrusive 
and heavy burdens upon personal decisions concerning procreation.  
 
388 Supp.3d at 636.  
 
Evidently, then, the State cannot ever take any view on how fetal remains should be 

disposed of because it might offend someone. That is flatly at odds with Greene’s ability to 

exercise its traditional police powers in areas this Court has sanctioned: to regulate the health, 

safety, and welfare of its citizens by ensuring the proper and dignified disposal of fetal remains; 

to express profound respect for the life of the unborn; and to regulate the “integrity and ethics of 

the medical profession.” See Box, 139 S. Ct. at 1782; Casey, 505 at 877; Gonzales, 550 U.S. at 

(quoting Glucksburg, 521 U.S. at 731).  

Second, the court in Smith relied in part on specific trial evidence showing “greater 

amount[s] of grief, stigma, shame, and distress” among women who disagreed with how the state 

disposed of her fetal remains, as well as evidence of Texas’ “thinly veiled effort to further 

restrict abortion access in the State” as part of that state’s “clear history of regulating abortion 

care.” Smith, 338 F.Supp.3d at 634; see Gee, 280 F.Supp.3d at 858 (describing Louisiana’s fetal 

remains statute as “just the latest in the Louisiana Legislature's aggressive regulation of abortion" 

and referencing the "cumulative impact" of the statute in assessing the degree of burden). Neither 

factor is present in this case. The court below made conclusory statements by Respondents 
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regarding psychological burden despite no concrete evidence. And HB 222 is not part of an 

extended history of aggressive regulation of abortion by Greene.  

Nothing in the record suggests women faced a psychological burden toward getting a pre-

viability abortion related to how the state treats fetal remain either before or after HB222. In fact, 

the opposite appears to be true: since HB222’s enactment, “in most cases, the women allow the 

abortion facility to dispose of the fetus.” R. at 5. And in that scenario, the women “need have no 

further involvement in the disposal.” R. at 5. In other words, it was hardly on the mind of women 

getting pre-viability abortions. Like before the passage of HB222, women mostly let their 

provider handle the remains. The only difference now is how the healthcare provider handles the 

remains—which does not implicate the woman’s ultimate choice on whether to have an 

abortion—unless the woman elects to dispose of the remains herself. If anything, HB222 

provides more freedom to the woman to “define [her] concept of existence, of meaning, of the 

universe, and of the mystery of human life”—as guaranteed under the 14th Amendment per 

Casey—by putting the decision about whom handles disposal in her hands. See 505 U.S. at 851. 

Therefore, HB 222 does not impose a psychological burden that would constitute a 

“substantial obstacle” in the path of a woman seeking an abortion. 

2.  HB 222 does not reduce access by imposing excessive costs on abortion 
providers. 
 

Like its claim about HB222’s supposed psychological burden, the lower court surmised 

that “a woman’s access to abortion will be significantly burdened[ ] because it will be more . . . 

expensive for healthcare facilities to dispose of fetal remains or to find vendors to handle this 

task in compliance with the law.” R. at 11. The court then concluded that “[t]hese logistical 

difficulties and increased expenses may drive the Clinic from providing abortion services and 

increase costs for women seeking abortions” (emphasis added). Id. But in Gonzales, however, 
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this Court stressed that it “was not an idle assertion” when the Court said in Casey that “[t]he fact 

that a law which serves a valid purpose, one not designed to strike at the right itself, has the 

incidental effect of making it more difficult or more expensive to procure an abortion cannot be 

enough to invalidate it.” 550 U.S. at 157-58; 505 U.S. at 874 (emphasis added).  

Given that the court below merely speculated about supposed cost increases leading to 

reduced access as a result of HB222, it would be improper to find an undue burden. The state of 

Greene has merely “create[d] a structural mechanism by which the State . . . may express 

profound respect for the life of the unborn.” Casey, 505 U.S. at 877.  HB222 is permissible “even 

if a portion of [additional] cost is passed along to the woman” seeking a pre-viability abortion; 

this Court has previously found cost of up to $19.40 per patient to not create an undue burden. 

See Planned Parenthood of Minn., 910 F.2d at 847 (citing Planned Parenthood Ass'n of Kansas 

City, Mo. v. Ashcroft, 462 U.S. 476, 489–90 (1983)); see also Fitzpatrick, 401 F.Supp. at 573 

(upholding a fetal disposition statute only if the statute were determined to require “expensive 

burial”).  

Furthermore, the examination of HB 222 by the court below—which resulted in 

conclusory statements by the Fourteenth Circuit with no supporting concrete evidence—stands in 

stark contrast to other cases in which state laws were invalidated because an extensive record 

demonstrated increased costs and other measures that limited access to abortion. See Hellerstedt, 

136 S. Ct. at 2301-03 (detailing extensive factual findings of increased cost and reduced access 

resulting from Texas statutes); Russo, 140 S. Ct. at 2122-23, 2128-30 (same, but for Louisiana 

statutes similar to Texas.’); Smith, 338 F.Supp.3d at 634 (detailing effects of Texas fetal remains 

statute on providers’ ability to comply with new disposal regulations). 



Team No. 4  

Therefore, absent concrete evidence of excessive costs that reduce abortion access 

beyond an “incidental level,” Respondent’s facial challenge must fail.  

C. HB 222 is rationally related to achieving the State’s legitimate interest in 
showing respect for the unborn  

 
Having demonstrated that HB 222 does not impose an undue burden on a woman seeking 

a pre-viability abortion in the state of Greene, the law must be upheld because it bears a rational 

relationship to achieving the state’s interest in expressing profound respect for the unborn by 

regulating the final disposition of fetal remains.  

Enacted legislation is “presumed to be rational.” Peterson v. Linder, 765 F.2d 698, 705 

(7th Cir. 1985). In due process cases, rational basis review is so “highly deferential” that the 

action “must be utterly lacking in rational justification” Brown v. City of Michigan City, 462 F.3d 

720, 733 (7th Cir. 2006) (internal citations and quotations omitted). On rational basis review, 

therefore, “the burden is on the one attacking the legislative arrangement to negative every 

conceivable basis which might support it.” Armour v. Indianapolis, 566 U. S. 673, 685 (2012) 

(emphasis added). And “[w]here a challenger attacks the classifications drawn by a state, the 

classification can be upheld if the evidence before the legislature reasonably supports the 

classification.” Minnesota v. Clover Leaf Creamery Co., 449 U.S. 456, 464 (1981). The court 

below improperly found no rational relationship by substituting its values for the value 

judgements made by the Greene legislature.  

Greene law closely mirrors the statute upheld under rational basis review in Box. As with 

HB 222, the Indiana fetal disposition statute in Box “excluded fetal remains from the definition 

of infectious and pathological waste . . . thereby preventing incineration of fetal remains along 

with surgical byproducts” by abortion providers. 139 S. Ct. at 1781. And, like the court below, 

the Seventh Circuit found no rational relationship between the Indiana statute and its stated 
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purpose of ensuring the “humane and dignified disposal of [fetal] remains” because “the the law 

preserves a woman's right to dispose of fetal remains however she wishes”—in other words, both 

the Indiana and Greene statutes were attacked for being underinclusive. Id. at 1782 (quoting the 

decision below); R. at 12 (concluding that HB 222 does not further the state’s legitimate interest 

because the statute does “not ensure the method of disposal [when] the woman chooses to handle 

the disposition herself”). 

But in enacting HB 222, the state does need to have “drawn the perfect line”;  rational 

basis review “requires only that that the line drawn be a rational line.” Armour, 556 U.S. at 685. 

In other words, under rational basis review, HB 222 can be underinclusive. See Wis. Educ. Ass’n 

Council v. Walker, 705 F.3d 640 ,656 (7th Cir. 2013) (explaining that laws that are both 

underinclusive and overinclusive still “easily” withstand rational basis review because a 

“provision does not offend the Constitution simply because [it] is made with mathematical 

nicety” (quoting Vance v. Bradley, 440 U.S. 93 (1979)).  

With those same principles in mind, this Court in Box overturned the Seventh Circuit and 

found Indiana’s fetal disposition status satisfied rational basis review despite claims of 

underinclusivity. 139 S. Ct. at 1782 (“The only remaining question, then, is whether Indiana's 

law is rationally related to the State's interest in proper disposal of fetal remains. We conclude 

that it is, even if it is not perfectly tailored to that end.”) (emphasis added).  

Here, the Greene legislature similarly engaged in the type of value judgements and line-

drawing that is “quintessentially legislative.” R. at 19 (Knotts, J., concurring in part and 

dissenting in part); Barnes v. Glen Theatre (“The traditional police power of the States is . . . to 

provide for the public health, safety, and morals” (emphasis added)). The state of Greene, while 

engaging in its legitimate interest of expressing profound respect for the unborn, stopped short of 
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invading the “privacy concerns implicit in activity in one’s home” by prescribing what women 

who choose to take their fetal remains home from the abortion clinic must do with the remains. 

See Planned Parenthood of Minn., 910 F.2d at 488. As with the Minnesota statute, the state of 

Greene has “chosen to draw the line of regulation at hospitals and clinics.” Id. HB 222 therefore 

survives rational basis review because it used its wide “latitude to ‘establish classifications that 

roughly approximate the nature of the problem perceived, that accommodate competing concerns 

both public and private, and that account for limitations on the practical ability of the State to 

remedy every ill.’” Id. (quoting Plyler, 457 U.S. at 216).  

The Greene legislature deserves the same deference afforded Congress in Gonzales. 

Considering the direct effect the Partial Birth Abortion Ban case has on abortion providers—

essentially banning a certain abortion procedure based on Congress’ legislative findings on the 

barbaric nature of intact D&E, the benefit to the public sensibilities of banning the procedure, 

and the disputed medical risks of the procedure—it is inconceivable this Court would not uphold 

HB 222, a comparatively tame statute that lightly regulates an issue tangential to abortion. See 

Gonzales, 550 U.S. at 156-58.  

This Court must reverse the lower court and hold that HB 222’s classifications—that only 

healthcare providers are required to dispose of fetal remains using specific methods—is 

rationally related to its goal of recognizing the dignity and humanity of the unborn. The people 

of Greene, speaking through their legislatures, determined that it would be beneficial to the 

public sensibilities and a permissible exercise of the state’s power to demonstrate respect for the 

life of the unborn to require abortion providers dispose of fetal remains in a humane and 

dignified way. There is nothing unreasonable or irrational about that conclusion. 

 


