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QUESTIONS PRESENTED 

I. Whether all pre-viability prohibitions on elective abortions are unconstitutional? 

II. Whether a state statute requiring healthcare facilities to dispose of embryonic and 

fetal remains in the same manner as other human remains imposes an undue burden 

on a woman's decision to have an abortion? 
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OPINIONS BELOW 

 The opinion of the United States District Court for the Northern District of Greene is 

unpublished but available at Sternberger v, Lawson, 2020 WL 56789 (N.D. Greene 2020). 

 The opinion of the United States Court of Appeals for the Fourteenth Circuit is 

unreported and provided in the Record. R. at 1-20.  

STATEMENT OF THE CASE 

A. Factual and Statutory Background  

 In Greene, there are approximately 25,000 abortions and 1,000 miscarriages a year. R. at 

3. Greene Women’s Health Clinic, LLC, the only licensed abortion facility in the State of 

Greene, is a health clinic that offers abortions at a healthcare facility in Greene. R. at 4. 

 In 2020, the State of Greene enacted House Bill 411, entitled the “Gestational Age Act” 

(“the Act”) prohibiting abortions until a physician first determines a fetus’s probably gestational 

age, and banning them if the probable gestational age of the fetus is greater than 15 weeks, with 

exceptions for a medical emergency, severe fetal abnormality, or a pregnancy resulting from rape 

or incest.  R. at 3-4. Under Greene law, it is a felony “to knowingly and intentionally perform an 

abortion that is prohibited by law. R. at 4 (quoting Greene St. Ann. § 16-34-2-7(a)). Furthermore, 

a person who “knowingly and intentionally provides an unlawful abortion is subject to 

‘disciplinary sanctions’ and ‘civil liability for wrongful death.’ R. at 4. (quoting Greene St. Ann. 

§ 16-34-4-9(a)). The legislative findings associated with the Act noted that the “State of Greene 

had compelling interests in protecting women’s health.” R. at 4.  

 Also in 2020, the State of Greene adopted House Bill 222, a statute regulating the 

disposition of embryonic and fetal remains resulting from the termination of a pregnancy, 

whether through abortion, still-birth, or miscarriage. R. at 5. The law provided that women must 
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be afforded “the right to determine the final disposition of an aborted fetus.” R. at 5. (quoting 

Greene St. Ann. § 16-34-3-2(a)). It also modified existing statutes, prohibiting “aborted or 

miscarried fetuses” from simultaneous cremation. R. at 6. (quoting Greene St. Ann. § 16-34-3-

4(a)). The bill also changed the definition of both infectious and pathological waste, stating that 

the terms “do not include an aborted fetus or a miscarried fetus.” R. at 6. (quoting Greene St. 

Ann. § 16-41-16-4(d); 16-41-16-5). These provisions require healthcare facilities that have the 

responsibility of disposing fetal remains to obtain a burial transmit permit for each fetus, just as 

would be necessary for the transportation or disposition of a deceased human body. R. at 6. 

Additionally, the law requires the Clinic to bury or cremate aborted fetuses individually. R. at 6.  

B. Procedural History 

 Greene Women’s Health Clinic initiated suit challenging the abortion ban on the day the 

Act was signed into law. R. at 4. The District Court issued a temporary restraining order in favor 

of the Plaintiffs, and limited discovery to the issue of viability, recognizing that the 

constitutionality of the ban depended fully on whether the 15-week mark was before or after 

viability. R. at 4. The State’s discovery focused on rejecting the Supreme Court’s viability 

framework as opposed to defending the Act within that framework. R. at 4. The Clinic then 

moved for summary judgment, submitting evidence that viability is medically impossible at 15 

weeks while the State conceded that it had no medical evidence that a fetus would be viable at 

15-weeks; the State also conceded that the Act bans abortions for some women prior to viability. 

R. at 4. The State opposed summary judgment claiming that the Act was a mere limitation of the 

time frame to which women must decide on having an abortion; however, the District Court 

granted summary judgment to the Clinic concluding that the precedent and record were clear, 

prohibiting Greene from banning abortions prior to viability. R. at 4.  
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 The clinic also successfully challenged the fetal disposition statute; the District Court 

granted the Clinic’s motion for summary judgment and entered a permanent injunction, 

“declaring the fetal disposition provisions [were] unconstitutional under the Due Process 

Clause.” R. at 6.  

 On appeal, the Court of Appeals affirmed the decision of the District Court finding the 

abortion ban as unconstitutional, noting that binding Supreme Court precedent prohibits 

abortions prior to viability. R. at 7. The Court rejected the State’s view that the Act should have 

been considered under substantial obstacle analysis because unlike the regulation the Supreme 

Court upheld in Gonzales, the law here was a pre-viability abortion ban and therefore, not a 

regulation. R. at 9.  

 The Court of Appeals also affirmed the decision of the District Court finding that the 

fetal disposition provisions violate substantive due process. R. at 10. Applying the undue burden 

test, the Court found that the burdens placed on the Clinic and women constituted “an undue 

burden on abortion access and a substantial obstacle in the path of women seeking abortions.” R. 

at 11-12.  

 For those reasons, the Court of Appeals held that the State of Greene’s statutes banning 

abortion and regulating the disposition of fetal remains violated the Due Process Clause of the 

United States Constitution and affirmed the District Court’s decision. R. at 14.  

SUMMARY OF THE ARGUMENT 

 For nearly 50 years, the Supreme Court has repeatedly held that it is for a woman, not the 

State, to make the ultimate decision in determining whether to choose to pursue a pre-viability 

pregnancy, or abortion. Despite numerous challenges to Roe since it was decided, this Court has 

consistently held that Roe’s central holdings are protected by the Due Process Clause of the U.S. 
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Constitution. The Court should stand true to its precedent; Casey already answered the question 

of whether all pre-viability bans are unconstitutional in the affirmative. Viability as a standard 

has been supported time and time again, and no reasonable alternative has been put forward by 

Greene contesting the validity of the viability line.  

 Furthermore, Greene has conceded that the Gestational Age Act prevents certain pre-

viable abortions which cannot be tolerated under Casey, nor any other precedent that has shut 

down such bans in the past 50 years.  

 This Court should also not entertain deviating from precedent because the viability line 

set in Casey has proven itself to be easily administrable, consistent with factual and legal 

developments regarding abortion, and the impact of this constitutional right on those relying on 

the precedent far exceeds any asserted benefit the State claims here.  

 This Court should also find that the disposition of fetal remains regulations imposes a 

tremendous burden upon both the Clinic, and on a woman’s right to elect to terminate a 

pregnancy. A woman’s right to choose is a constitutional protection deriving its authority from 

the Fourteenth Amendment. Because of this, the standard articulated in Casey, and demonstrated 

in both Hellerstedt and June Med.Servs. L.L.C. should be applied here, as the choice placed on 

women occurs during the abortion process.  

 Under this standard, the logistical and financial burden placed on the Clinic, in addition 

to the impermissible psychological burden placed on women, creates a substantial obstacle to a 

woman’s right to choose. The State’s interest in disposing of fetal remains cannot justify such a 

hardship.  

 Lastly, even if this Court decided to consider the fetal remains provisions under a 

rational-basis review, the Court should distinguish this case from Box and find that the 
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provisions substantially offend Due Process and Equal Protection under the Constitution due to 

the harms caused, and the revoltingly inequitable impact it has on the Clinic.  

ARGUMENT 

I. THE FOURTEENTH CIRCUIT’S DECISION TO AFFIRM THE DISTRICT 

COURT’S FINDING THAT THE GESTATIONAL AGE ACT IS 

UNCONSTITUTIONAL MUST BE AFFIRMED.   

 

 Nearly 50 years ago in a landmark decision, the Supreme Court held that the right to 

privacy is broad enough to encompass a woman’s decision on whether she would terminate her 

pregnancy. Roe v. Wade, 410 U.S. at 113 (1973). Planned Parenthood of Southeastern 

Pennsylvania v. Casey (“Casey”) reaffirmed Roe’s recognition of a woman’s right to choose to 

have an abortion prior to viability without undue interference from the State. Planned 

Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 871 (1992) (plurality 

opinion). This right to choose is grounded in the Fourteenth Amendment’s protection against the 

deprivation of a person’s liberty without due process of law. U.S. Const. amend. XIV, § 1. 

“Before viability, the State’s interests are not strong enough to support a prohibition of abortion 

or the imposition of a substantial obstacle to the woman’s effective right to elect the procedure.” 

Casey, 505 U.S. at 871. Despite this precedent, the State contends that its interests should be 

accounted for in determining whether the 15-week abortion ban imposes a “substantial obstacle.” 

However, both the medical community and the State itself agree that 15-weeks is pre-viability. 

Sternberger v, Lawson, 2020 WL 56789 at *8 (N.D. Greene 2020). Thus, this Act prohibits a 

woman from deciding to terminate a pre-viability pregnancy. The complete nature of the ban 

necessarily imposes a substantial obstacle in the path of a woman by effectively eliminating her 

choice. Destroying a woman’s fundamental right, either by finding that pre-viability prohibitions 
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are constitutional, or by circumventing and blatantly ignoring nearly 50 years of this Court’s 

precedent, would abhorrently deprive women of a constitutionally enshrined liberty.  

A. Casey reaffirmed Roe’s Central Holding that All Pre-Viability Prohibitions 

on Elective Abortions Are Unconstitutional. 

 

 As articulated in Planned Parenthood v. Casey (“Casey”), “the woman’s right to 

terminate her pregnancy before viability is the most central principle of Roe v. Wade. It is a rule 

of law and a component of liberty we cannot renounce.” Casey, 505 U.S. 833, 846 (1992). Casey 

further recognized that “before viability, the State’s interests are not strong enough to support a 

prohibition of abortion or the imposition of a substantial obstacle to the woman’s effective right 

to elect the procedure.” Id. at 846. Since the Gestational Age Act is a pre-viability ban, directly 

conflicting with the rule set in Casey, the law is facially unconstitutional.  

 “Roe’s central principle” supported the Gonzales v. Carhart decision, wherein the Court 

assumed the principles set forth in Casey, including use of viability when considering the 

involved interests, while weighing the impact of the abortion regulation. Gonzales v. Carhart. 

550 U.S. 124, 146 (2007). Although the regulation in Gonzales impacted both pre-viability and 

post-viability abortions, the regulation determined only how, not whether, a woman could have 

an abortion. The clear distinction between laws that limit certain methods of abortion or impose 

certain requirements on those seeking abortions, from those laws that prevent women from 

choosing to have abortions before viability, distinguishes this case from Gonzales. R. at 10; See 

also Gonzales v. Carhart, 550 U.S. 124, 147 (2007).   

 The District Court applied Casey’s viability line as the controlling standard in this case. 

Sternberger v, Lawson, 2020 WL 56789 at *8 (N.D. Greene 2020). The uncontroverted evidence 

before the District Court included no evidence of viability at 15 weeks, and it was the Greene 

Department of Health’s position that a fetus could not survive outside the womb at 15 weeks. Id. 
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Thus, the District Court’s analysis concluded with a finding that the Act prohibited pre-viability 

abortions. Id.  

 Other Circuit Courts that addressed similar abortion prohibitions reached the same result 

when adhering to the Casey precedent, and, this Court has consistently either affirmed such 

results or denied certiorari. In the case of MKB Mgmt. Corp. v. Stenehjem, the Eight Circuit held 

that a heartbeat bill was unconstitutional because it banned abortions at approximately six weeks, 

months before viability. MKB Mgmt. Corp. v. Stenehjem, 795 F.3d 768, 773 (8th Cir. 2015), cert 

denied, 136 S. Ct. 981 (2016). Despite the State’s effort to challenge the definition of viability by 

conflating it with a fertilization analogy, the argument was rejected by this Court. Id. While 

viability is a "flexible" point, it is medically determinable. See Planned Parenthood v. Danforth, 

428 U.S. 52, 61, 64-65 (1976). Viability has been defined as “when, in the judgment of the 

attending physician on the particular facts of the case before him, there is a reasonable likelihood 

of the fetus’ sustained survival outside the womb, with or without artificial support.” Colautti v. 

Franklin, 439 U.S. 379, 388 (1979); see also Casey, 505 U.S. at 870 (“[T]he concept of 

viability…is the time at which there is a realistic possibility of maintain[ing] and nourishing a 

life outside the womb….”); Roe, 410 U.S. at 160, 163 (stating that a fetus becomes viable when 

it is “potentially able to live outside the mother’s womb…” and the fetus “presumably has the 

capability of meaningful life outside the mother’s womb”).   

 Similarly, to the Eighth Circuit’s decision in MKB Mgmt. Corp, the Tenth Circuit 

invalidated a ban on abortion after twenty weeks, because the ban was enacted “with the specific 

purpose of placing an insurmountable obstacle in the path of a woman seeking the 

nontherapeutic abortion of a nonviable fetus after twenty weeks, and it therefore imposes an 

unconstitutional undue burden on her right to choose under Casey.” Jane L. v. Bangerter, 102 
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F.3d 1112, 1117 (10th Cir. 1996), cert denied, 520 U.S. 1274 (1997). The Court emphasized that 

for women who sought a pre-viability abortion after twenty weeks, “section 302(3)1 imposes 

more than a substantial obstacle; it constitutes an outright ban.” Id.  

 The Ninth Circuit also invalidated a similar abortion prohibition at twenty weeks. 

Isaacson v. Horne, 716 F.3d 1213 (9th Cir. 2013), cert denied, 571 U.S. 1127 (2014). Both 

parties stipulated that no fetus was viable at twenty weeks gestational age, and despite the State’s 

effort to analogize the ban to the statute at issue in Gonzales, the court held that the statute did 

not just restrict “a woman’s right to choose a particular method of terminating her pregnancy 

before viability; it eliminates a woman’s “right to choose abortion itself.” Isaacson, 716 F.3d at 

1226; (citing Stenberg v. Carhart, 530 U.S. 914, 930 (2000)). Under the twenty-week ban, 

“during the period between the twenty-week mark and viability, the pregnant woman ‘lacks all 

choice in the matter’ of whether to carry her pregnancy to term.’” Isaacson, 716 F.3d at 1226; 

(citing Casey, 505 U.S. at 930). This consequence, paired with the fact that Arizona law already 

forbids post-viability abortions2 demonstrated “the primary intent, of the challenged statute is to 

prohibit pre-viability abortions at and after twenty weeks.” Id. 

 Like the statute in Isaacson, Greene’s 15-week abortion ban is redundant of existing 

Greene law, as the State already has a separate statute prohibiting all abortions after 20 weeks. R. 

at 9-10. Therefore, the legislative intent here expressly shows that Greene’s Gestational Age Act 

is an effort to prohibit abortions between 15 and 20 weeks, clearly violating the right of women 

to make the ultimate decision as to whether she will terminate her pregnancy before fetal 

                                                           
1 Section 302(3) provides: "After 20 weeks gestational age, measured from the date of 

conception, an abortion may be performed only for those purposes and circumstances described 

in Subsections 2(a), (d), and (e)." Utah Code Ann. § 76-7-302(3). 
2 See Ariz. Rev. Stat. § 36-2301.01. 
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viability. Both the demonstrated intent and actual effect of Greene’s abortion ban, prohibiting 

pre-viability abortions, strongly compels this Court to apply stare decisis and treat this case like 

others. Applying Casey and all other applicable precedent invalidates the Act. 

 These decisions3 all echo the fundamental right protected by Casey: it is for a woman, not 

the State, to weigh the risks and other equally important factors when considering whether she 

will continue her pre-viability pregnancy.  

B. The Gestational Age Act (“the Act”), is a Pre-Viability Abortion Prohibition.  

 The State argues that the Act is merely a regulation as to the time period during which 

abortions may be performed. R. at 8. By attempting to veil this outright ban as a regulation, the 

State sought to rely on precedent which allows for pre-viability regulations of abortion 

procedures if they do not pose an undue burden. Whole Woman’s Health v. Hellerstedt, 136 S. 

Ct. 2292, 2309 (2016) (recognizing that the undue burden test “requires that courts consider the 

burdens a law imposes on abortion access together with the benefits those laws confer”). 

However, this Act implicates Roe’s central holding by outright banning pre-viability abortions 

after 15 weeks and distinguishes itself from laws that limit certain methods of abortion or impose 

certain requirements on those seeking abortions. See Gonzales v. Carhart, 550 U.S. 124, (2007) 

(holding that prohibiting the specific intact D&E method as opposed to the more common D&E 

procedure was not unconstitutional). Since the Act outright prohibits abortion generally during 

the pre-viability stage, the Act should be considered under the principles laid out in Casey. 

                                                           
3 See also Sojourner T v. Edwards, 974 F.2d 27, 30 (5th Cir. 1992) (striking down ban on all 

abortions with few exceptions), cert denied, 507 U.S. 972 (1993); Edwards v. Beck, 786 F.3d 

1113, 1117 (8th Cir. 2015) (holding a 12-week ban is a pre-viability ban contrary to the holding 

in Casey), cert denied, 577 U.S. 1102 (2016); DesJarlais v. State, Office of Lieut. Gov., 300 P.3d 

900, 904 (Alaska 2013) (invalidating proposed pre-viability ban on all abortions with exception 

for “necessity”);  
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C. Stare Decisis Requires This Court to Follow Its Longstanding Precedent 

Affirming Roe’s Central Holding, Recognizing a Woman’s Fundamental 

Right to Choose 

 

 Under principles of stare decisis, this Court should not overturn nearly 50 years of 

precedent. “Adherence to precedent is necessary to ‘avoid an arbitrary discretion in the courts.’” 

June Med. Servs. L.L.C. v. Russo, 140 S. Ct. 2013, 2143 (2020) (Roberts, CJ., concurring in the 

judgment) (citing THE FEDERALIST NO. 78, p. 529 (A. Hamilton)). Before overruling a precedent, 

the Court considers additional facts such as “its administrability, its fit with subsequent factual 

and legal developments, and the reliance interests that the precedent has engendered.” Id. Here, 

the State’s deliberate intent to disregard controlling Supreme Court precedent, despite the 

viability line’s administrability and favorable factual and legal developments, threaten reliance 

interests that have been preserved in case law for nearly 50 years.  

 “Adherence to precedent is ‘a foundation stone of the rule of law.’” Kisor v. Wilkie, 139 

S. Ct. 2400, 2422 (2019) (quoting Mich. V. Bay Mills Indian Cmty., 572 U.S. 782, 798 (2014)). 

That is why “[s]tare decisis ‘promotes the evenhanded, predictable, and consistent development 

of legal principles, fosters reliance on judicial decisions, and contributes to the actual and 

perceived integrity of the judicial process.” Gamble v. United States, 139 S. Ct. 1960, 1969 

(2019) (quoting Payne v. Tennessee, 501 U.S. 808, 827 (1991)).  

 Understanding these principles, despite significant efforts to challenge Roe through 

critique of its constitutional analysis, the Court in Casey reaffirmed Roe’s central holding, 

preserving the right of a woman to choose whether she would terminate her pregnancy up until 

viability. Casey, 505 U.S. at 870. The Court in Casey conducted a thorough stare decisis 

analysis, considering challenges to its administrability; subsequent factual and legal 

developments; and the reliance “as it would fall on those who have relied reasonably on the 
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rule’s continued application,” in reaffirming Roe. Casey, 505 U.S. 855-57.  This analysis entitles 

Casey to precedential weight on the question of whether to overrule Roe and discarding the 

viability line. Efforts to overturn Casey’s application of these stare decisis principles threaten to 

cast the entire body of abortion jurisprudence into chaos. Therefore, overruling Casey would 

only be permissible if this Court finds its analysis of constitutional and institutional 

considerations are both “egregiously wrong.” Ramos v. Louisiana, 140 S. Ct. 1390, 1414-15 

(2020) (Kavanaugh, J., concurring in part). Each aspect of Casey’s analysis fails to reach such a 

burden.  

1.  The Viability Line has remained Clear and Workable in its 

Adminstrability. 

 

 The viability line produced by Casey has operated consistently, predictably, and 

uniformly in striking down pre-viability bans across the United States for nearly 50 years.4 Even 

in this case for example, the 14th Circuit unanimously held that insofar as Casey controls as 

binding precedent, Greene’s ban on fifteen-week abortions clearly violates existing precedent 

and therefore, the Act cannot stand. R. at 10. Casey clearly weighed the State’s interest in fetal 

life by creating this viability line, utilizing viability as the “earliest point at which the State’s 

interest…is constitutionally adequate to justify a legislative ban….” Casey, 505 U.S. at 835-36. 

The precedent overwhelmingly demonstrates that the viability line has remained clear and 

                                                           
4 See, e.g., Sojourner T v. Edwards, 974 F.2d 27, 30 (5th Cir. 1992) (striking down ban on all 

abortions with few exceptions), cert denied, 507 U.S. 972 (1993); Edwards v. Beck, 786 F.3d 

1113, 1117 (8th Cir. 2015) (holding a 12-week ban is a pre-viability ban contrary to the holding 

in Casey), cert denied, 577 U.S. 1102 (2016); Isaacson v. Horne, 716 F.3d 1213 (9th Cir. 2013) 

(holding a twenty-week ban is a pre-viability ban contrary to the holding in Casey), cert denied, 

571 U.S. 1127 (2014). Jane L. v. Bangerter, 102 F.3d 1112, 1118 (10th Cir. 1996) (holding 

twenty-week abortion ban unconstitutional under Casey), cert. denied, 520 U.S. 1274 (1997). 
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workable when interacting with pre-viability bans. Therefore, this factor weighs heavily in favor 

of upholding precedent.  

2. Subsequent Factual and Legal Developments Favor Preservation of the 

Viability Line 

 

 Greene failed to produce any sort of evidence of viability at fifteen weeks, or evidence 

justifying that viability itself is an insufficient standard marking the beginning of the State’s 

legitimate interest. Sternberger v, Lawson, 2020 WL 56789 at *8 (N.D. Greene 2020). Moreover, 

the State directed conceded that it had no evidence to indicate viability 15 weeks, while the clinic 

provided evidence affirmatively that at least one woman per week has an abortion after 14 weeks 

6 days, so Greene’s Act would force these women to either carry their pregnancies to term, or 

require them to leave the State to have an abortion. Id. Even if changes in the timing of viability 

occurred, Casey explained that the timing of viability would “have no bearing on the validity of 

Roe’s central holding” because viability itself is the critical fact, marking when the State’s 

interest is “constitutionally adequate to justify a legislative ban….” Casey, 505 U.S. at 860.  

 Suggested factual developments such as accessible adoption, paired with higher levels of 

professional success and a rich family life for women; contraceptives becoming more available 

and effective; and advances demonstrating an unborn child takes on more humanlike features 

prior to viability, all fail to indicate that the viability line is egregiously wrong, but rather provide 

support that Casey’s reaffirmation of Roe’s central was proper.   

 First, pregnancy, childbirth, and motherhood substantially affects a woman’s economic 

status. Women continue to be paid less in comparison to men, and their lifetime earnings 

decrease after having children. Amanda Barroso & Anna Brown, Gender pay gap in U.S. held 

steady in 2020, https://www.pewresearch.org/fact-tank/2021/05/25/gender-pay-gap-facts/ (May 

25, 2021). Further, accessible adoption and “a certain degree of state assistance” was available 
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for women who chose to pursue a pregnancy to term. Casey, 505 U.S. at 872. Insisting that it is 

more accessible does not negate the consideration it was given in Casey.  

 Second, contraceptives are not universally accessible, nor necessarily affordable. For 

people living with low-incomes, greater availability does not necessarily imply that access 

improves. Nor does increased access to contraception miraculously create a fail-safe birth control 

method. Even if contraception was widely accessible across the United States for free, and its 

efficacy rate was near perfect, this argument still fails to carry thrust behind a woman’s choice in 

determining if she will have an abortion. Indeed, furthering the contraceptive argument carries an 

implicit interest in denying women a right to choose, by outright attempting to take the decision 

out of her hands.  

 Third, scientific advances portraying that a fetus has taken a humanlike form was a 

consideration taken into account by both Roe and Casey, since the Court in both cases 

recognized that the State has a legitimate interest in protecting fetal life wherever it is understood 

to begin. Casey, 505 U.S. at 871; Roe, 410 U.S. at 150. Arguments describing fetal pain as a 

recent scientific advance, seeking to undercut Casey’s viability line, have lacked scientific 

muster. See, e.g. EMW Women’s Surg. Ctr. v. Meier, 373 F. Supp.3d 807, 823 (W.D. Ky. 2019) 

(rejecting the argument that fetal pain is possible prior to 24 weeks since it is contrary to the 

consensus of medical community), aff’d 960 F.3d 785 (6th Cir. 2020). The reliance on 

unsupported science fails to cast doubt on the viability line.  

 Legal understanding has not evolved beyond the viability line either. Arguments that 

Casey has taken away a state’s ability to account for “advances in medical and scientific 

technology [that] have greatly expanded our knowledge of prenatal life,” must fail. Hamilton v. 

Scott, 97 So.3d 728, 742 (Ala. 2012) (Parker, J., concurring specially)). Casey clearly weighed a 
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state’s interest in protecting unborn children by preserving the right of the state to ban post-

viability abortions. Casey, 505 U.S. at 860. Furthermore, as clearly demonstrated by Gonzales, 

the State has a right to regulate both pre-viability and post-viability abortions. Gonzales v. 

Carhart, 550 U.S. 124, 147 (2007). What the State cannot do however, is infringe upon a 

woman’s protected constitutional right. Here, just like in Casey, “neither the factual 

underpinnings of Roe’s central holding nor our understanding of it has changed.” Casey, 505 

U.S. at 864. Therefore, this factor considering the factual and legal developments since Casey 

favors preservation of the viability line.  

3.  Reliance Interests Substantially Favor Adhering to Roe and Casey 

 

 As the Court in Casey explained: “Our law affords constitutional protection to personal 

decisions relating to marriage, procreation, contraception, family relationships, child rearing, and 

education.” Casey 505 U.S. at 851 (citing Carey v. Population Services Intl., 431 U.S. at 685 

(1977)). These personal decisions and choices are central to “personal dignity and autonomy” 

and “are central to the liberty protected by the Fourteenth Amendment.” Casey 505 U.S. at 851.  

American women have grown with this right now for nearly 50 years, and they have “come of 

age free to assume” that the liberties guaranteed to them by the Constitution include a right of 

choice in making reproductive decisions. Id. at 860. To now strip this expected right out of the 

hands of women would profoundly harm women and eviscerate the public’s confidence in this 

Court.  

 “The ability of women to participate equally in the economic and social life of the Nation 

has been facilitated by their ability to control their reproductive lives.” Id. at 856.  This finding 

occurred following the Roe decision, and yet now after 50 years, the State attempts to repress a 

woman’s right to choose by asserting that its legitimate interest reigns supreme. Such an 
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authoritative attempt would seriously undermine women’s “autonomy to determine [their] life’s 

course, and thus to enjoy equal citizenship stature.” Gonzales, 550 U.S. at 172 (Ginsburg, J., 

dissenting).  Overturning Roe would prevent numerous women from obtaining abortions, which 

in turn may limit their entry into the workforce. Such an effect would be detrimental to women’s 

progress towards equality. Further, people have organized their lives and intimate relationships 

for nearly five decades “in reliance on the availability of abortion in the event that contraception 

should fail.” Casey, 505 U.S. at 856.  To now abandon the viability line would demolish the 

understanding women have held regarding their bodies, opportunities, and equal right to liberty.  

4. The State’s Ostensive Effort to Circumvent Precedent Would Utterly 

Destroy a Woman’s Right to Choose   

 Crashing down a judicial hammer and tearing asunder a woman’s right to choose would 

impermissibly eviscerate the public’s confidence in this Court. The Court in Casey recognized 

that “to overrule under fire in the absence of the most compelling reason to reexamine a 

watershed decision would subvert the Court’s legitimacy beyond any serious question.” 505 U.S. 

at 867 (citing Brown v. Board of Education, 349 U.S. 294, 300, (1955) (“It should go without 

saying that the vitality of the constitutional principles…cannot be allowed to yield simply 

because of disagreement with them”)). It is clear that from the moment Roe was decided, 

numerous attempts have been made to challenge its legitimacy. See Casey at 843. (“Joining the 

respondents as amicus curiae, the United States, as it has done in five other cases in the last 

decade, again asks us to overrule Roe”). But just because there is disagreement behind a certain 

principle does not mean that the Court should merely overrule unnecessarily and under pressure. 

Id. at 867. “The promise of constancy, once given, binds its maker for as long as the power to 

stand by the decision survives and the understanding of the issue has not changed so 

fundamentally as to render the commitment obsolete.” Id. at 868. Under these principles, this 
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factor implores the Court to respect its precedent when failure to do so would detrimentally 

affect those relying upon the precedent.  

II. THE FOURTEENTH CIRCUIT’S RULING, AFFIRMING THE DISTRICT 

COURT’S FINDING THAT THE FETAL REMAINS PROVISIONS ARE 

UNCONSTITUTIONAL, SHOULD BE AFFIRMED. 
   

 The State of Greene’s adoption of House Bill 222 (“the provisions”) unjustifiably 

regulates the disposition of embryonic and fetal tissues resulting from the termination of a 

pregnancy. Precedent of this Court has made clear that a statute violates substantive due process 

if, “while furthering [a] valid state interest, [the statute] has the effect of placing a substantial 

obstacle in the path of a woman’s choice.” Casey, 505 U.S. at 877. This determination requires a 

Court to consider “the burdens a law imposes on abortion access together with the benefits those 

laws confer.” Hellerstedt, 136 S. Ct. at 2316. Because a woman’s access to abortion will be 

significantly burdened due to the economic impact of the regulation on abortion clinics and the 

abhorrent psychological burden placed on women, this regulation cannot be held as 

constitutional. Furthermore, even if the regulation was subject to a rational-basis review, the 

regulation offends due process and equal protection, resulting in an arbitrary deprivation of 

liberty and the regulation should therefore be held as unconstitutional.    

A. The Fetal Remains Provisions is an Abortion Regulation that Should Be 

Examined Under the Undue Burden Test.  

 

 A woman’s decision to terminate her pregnancy is a constitutional protection that derives 

from the Due Process Clause of the Fourteenth Amendment. Casey, 505 U.S. at 846. Therefore, 

any sort of unnecessary health regulation that has the purpose or effect of placing a substantial 

obstacle on a woman seeking an abortion would impose an undue burden on this right. 

Hellerstedt, 136 S. Ct. at 2300 (quoting Casey, 505 U.S. at 878) (emphasis added). This undue 

burden test announced in Casey requires Courts to “independently review the legislative findings 
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upon which an abortion-related statute rests and to weigh the law’s ‘asserted benefits against the 

burdens’ it imposes on abortion access.” June Med. Servs. L.L.C. v. Russo, 140 S. Ct. 2103, 

2112, (2020) (citing Hellerstedt, 136 S. Ct. 2292), (citing Gonzales v, Carhart, 550 U.S. 124, 

165 (2007)).  

 The Fetal Remains Provisions adopted by Greene directly impact the abortion process 

and should therefore be weighed under the undue burden test articulated in Casey, and applied in 

Hellerstedt. June Med. Servs. L.L.C., 140 S. Ct. at 2112. Specifically, these provisions deal with 

the disposal of an aborted (or miscarried) fetus which is the final step within the overall process 

of terminating (or losing) a pregnancy.5 “The fact that fetal-disposal regulations potentially affect 

the constitutional right to obtain a pre-viability abortion distinguishes this law from the countless 

cases that do not implicate a constitutional right.” Planned Parenthood of Ind. & Ky., Inc. v. 

Comm'r of the Ind. State Dep't of Health, 917 F.3d 532 (2018), rev’d on other grounds, Box v. 

Planned Parenthood of Ind. & Ky., Inc. 139 S. Ct. 1780, 207 (2019). It does not matter that the 

disposal statutes operate at the end of the procedure. For example, a post-procedure spousal 

notification law would still be no less a substantial obstacle than a pre-procedure notification 

requirement; the like which has been found to cause an undue burden. (cite concurrence. Below 

and then Casey here). By requiring all women who have an abortion as to choose how to dispose 

of fetal remains, these provisions definitively affect women during the abortion process, and 

therefore should be considered a regulation and tested accordingly under the undue burden test. 

(Greene St.  Ann. § 16-34-3-2(a)). Furthermore, Courts regularly apply an undue burden analysis 

to regulations passed in the interest of protecting the dignity of human life, such as the case here. 

                                                           
5 See Greene St.  Ann.  § 16-34-3-2(a) (“The law provides that a woman must be afforded ‘the 

right to determine the final disposition of an aborted fetus’”). 
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See, e.g., Planned Parenthood of Ind. & Ky., Inc. v. Adams, 937 F.3d 973, 983-84 (7th Cir. 

2019), vacated on other grounds, Box v. Planned Parenthood of Ind. & Ky., Inc. 141 S. Ct. 184, 

207 (2020) ; J.D. v. Azar, 925 F.3d 1291, (D.C. Cir. 2019); Planned Parenthood of Ind. & Ky. v. 

Comm'r of Ind. State Dep't of Health, 937 F.3d at 973 (7th Cir. 2018),  vacated on other grounds, 

Box v. Planned Parenthood of Ind. & Ky., Inc. 141 S. Ct. 184, 207 (2020). 

B. The Fetal Remains Provisions Create a Substantial Obstacle to a Woman’s 

Access to Abortion by Obtrusively Interfering with Healthcare Facilities and 

Placing an Impermissible Psychological Burden on Women.  

 

 This Court has not weighed whether a fetal remains law imposes an undue burden on a 

woman’s right to obtain an abortion and has only considered such a provision under an ordinary 

rational-basis review. Box v. Planned Parenthood of Ind. & Ky., Inc., 139 S. Ct. 1780, 1781-82 

(2019) (per curiam). In Box, the Court needed only decide if the provisions of the fetal remains 

law were rationally related to legitimate government interest. Id. In that analysis, the Court 

“acknowledged that a State has a ‘legitimate interest in proper disposal of fetal remains.’” Id. 

(quoting Akron v. Akron Center for Reproductive Health, Inc., 462 U.S. 416, 452 (1983)).  Id. 

Further, the Court noted that the decision has no implication on any existing cases applying the 

undue burden test to abortion regulations. Id. However, in determining whether the Greene’s 

provisions impose an undue burden, the Court must weigh “the burdens a law imposes on 

abortion access together with the benefits those laws confer.” Hellerstedt, 136 S. Ct. at 2309. As 

explained in Gonzales, “‘Casey, in short, struck a balance,’ and it simply ‘applied [Casey’s] 

standards to the cases at bar.’” EMW Women’s Surgical Ctr., P.S.C. v. Friedlander, 960 F.3d 

785, 796 (6th Cir. 2020) (quoting Gonzales, 550 U.S. at 146). This balance between Greene’s 

asserted benefits behind the Fetal Remains Provisions fail to outweigh the burden’s it imposes on 

healthcare facilities and women.  



19 

 

1. Logistical Difficulties and Increased Expenses Could Substantially 

Hinder Greene’s Only Clinic from Providing Services to Women 

 Under Greene’s Fetal Remains Provisions, Greene’s only licensed abortion facility would 

face substantial logistical and economic difficulties. The cost of complying with new regulations 

is a factor that may be considered when inquiring about a potential substantial obstacle to women 

seeking abortions. See Hellerstedt, 136 S. Ct. at 2318 (examining, in the context of its undue 

burden analysis, the cost of complying with the new regulation). Furthermore, a burden on the 

clinic to ensure compliance could result in the closure of abortion facilities. See Id. at 2313 

(examining the undue burden resulting from the closure of abortion facilities).   

 Prior to the adoption of the Fetal Remains Provisions, Greene’s clinic would periodically 

utilize a contractor that would incinerate aborted fetuses with other surgical byproducts, allowing 

for numerous fetuses to be incinerated simultaneously. Now however, “aborted or miscarried 

fetuses may not be cremated by simultaneous cremation.” Greene St. Ann. § 16-34-3-4(a).  

Therefore, the clinic is no longer able to contract with third parties for incineration and must 

either incinerate or bury the fetuses individually, unless the woman elects to dispose of it herself. 

Greene St. Ann. § 16-37-3. This directly contradicts evidence that safely and legally disposing 

of waste, including “embryonic and fetal tissue remains” is “typically achieved through third-

party relationships with entities offering disposal services.” Whole Woman’s Health v. Smith, 

338 F. Supp. 3d 606, 629 (W.D. Tex. 2018).  

 Just like Greene’s provisions, similar laws that removed “embryonic and fetal tissue 

remains from restrictions governing pathological waste and appl[ied] some of the restrictions 

governing human remains” were challenged in Smith. Id. However, unlike the situation here, in 

Smith, the Catholic Church offered support to assist healthcare providers with disposition 

services but the Court noted there would be a “serious logistical hurdle for both the healthcare 
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providers and the cemeteries, to obtain consistent burial services from a Catholic-affiliated 

cemetery.” Id. There was also a finding that implementation of the fetal remains laws would 

deprive healthcare providers of a reliable way of disposing of their embryonic and fetal tissue 

remains. Id. at 634. This deprivation would likely shut down women’s healthcare providers and 

thus further constrain access to abortion services. Id.  Greene’s provisions produce a similar 

threat to Greene’s only abortion facility.  

 Furthermore, Greene’s provisions now require the clinic to have a “burial transmit 

permit” for the “transportation and disposition of a dead human body.” Greene St. Ann.  § 23-

14-31-5. The cost of complying with these provisions would undoubtedly be incurred by 

the clinic, and the time required to make these accommodations would surely prohibit women 

from obtaining abortions. See e.g. Hellerstedt, 136 S. Ct. at 2311. These increased costs and 

accommodations delay would harm certainly harm some of the 25,000 women that have 

abortions each year in Greene.  

 While a factual record in this case has not demonstrated that Greene Women’s Health 

Clinic, LLC, would close if forced to comply with the regulations in this case, a similar factual 

record in Hopkins v. Jegley demonstrates a legitimate threat to Greene’s only abortion facility. In 

Hopkins, the doctor challenging the Tissue Disposal Mandate took the position that he would 

have no choice but to cease providing abortions if the mandate were enforceable, to avoid 

criminal penalties. Hopkins v. Jegley, 508 F. Supp. 3d 361, 452 (E.D. Ark. 2020). The court also 

concluded that if the mandate were to take effect, the “increased burden of administrative costs 

to be incurred by the provider” in complying with the regulation would impose additional 

burdens on non-medication abortion providers and clinics. Id. at 453. The mandate in Hopkins 
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dealt with notice, which while still costly, fails to account for the substantial impact Greene’s 

provisions would have on its abortion clinic. 

2. The Fetal Remains Notification Requirement Impermissibly Harms 

Women 

 

 Greene’s efforts to veil an obtrusive and psychological burden upon women cannot be 

allowed to stand. The Fetal Remains Provisions require that women must be provided “the right 

to determine the final disposition of an aborted fetus.” Greene St. Ann. § 16-34-3-2(a). This 

quasi-pro-choice option places an intrusive and heavy burden on women by associating fetal 

remains with dead humans. While this Court has permitted a State to require informed consent 

warnings, waiting periods, and detailed record-keeping among requirements prior to abortion, the 

rationale of the State’s legitimate interests was in “protecting the health of the woman and life of 

the fetus that may become a child.” Casey, 505 U.S. at 846, 879-901. However, this legitimate 

interest no longer exists as there is no potential life here. Hellerstedt, 136 S. Ct. at 2314 (“Unlike 

legitimate state interests recognized by the Supreme Court, [Texas’s] professed interest regulates 

a time when there is no potential life”).  

 Holding that a State’s interest in regulating the proper disposal of fetal remains surpasses 

the potential harm to women would be an egregious error.  It was mentioned in Casey that “Men 

and women of good conscience can disagree, and we suppose some always shall disagree about 

the profound moral and spiritual implications of terminating a pregnancy, even in its earliest 

stage.” Casey, 505 U.S. at 850. These disagreements however, have profound psychological 

impacts on women. Smith, 338 F. Supp. 3d at 636. Evidence produced in trial in Smith, expressly 

showed that “when a woman disagrees with how her embryonic and fetal tissue remains will be 

disposed, she experiences a great amount of grief, stigma, shame, and distress.” Id.  
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 Presenting an ultimatum to women in the form of a choice by having women dispose of 

fetal remains or requiring the clinic to treat it like human remains, is directly demonstrative of 

Greene intruding upon and endorsing a viewpoint that may be contrary to a woman’s view. This 

sort of intrusion was considered a heavy burden upon “personal decisions concerning 

procreation, and, in particular, upon a woman’s right to choose to have an abortion” in Smith, 

and Greene’s intrusion should be considered a similar burden here. Id. This sort of personal 

decision is a constitutional right,6 and it is well-settled that the inability to exercise a 

constitutional right constitutes irreparable harm. Hopkins, 508 F. Supp. 3d 361, 411 (citing 

Planned Parenthood of Minn., Inc. v. Citizens for Cmty. Action, 558 F.2d 861, 867 (8th Cir. 

1977) ("Planned Parenthood's showing that the ordinance interfered with the exercise of its 

constitutional rights and the rights of its patients supports a finding of irreparable injury.") 

3. Greene’s Interest Fails to Outweigh the Substantial Burden Placed on a 

Woman’s Right to Choose 

 

 Greene has asserted that its legislature expressed its respect for unborn life as a legitimate 

state interested in promulgating the provisions. Specifically, Greene asserts that the provisions 

further its legitimate interest in “the humane and dignified disposal of human remains.” R. at 11. 

However, this interest can, and should, be outweighed by the substantial burdens imposed on 

women.  

 The Eighth Circuit when analyzing a fetal remains disposition statute prior to Casey, 

asserted that the statute in that case “acknowledges the existence of abortion and regulates an 

issue related to abortion.” Planned Parenthood of Minn. v. State of Minn., 910 F.2d 479, 487 (8th 

Cir. 1990). However, “Minnesota’s legislature’s overriding concern was protection of the 

                                                           
6 See Casey, 505 U.S. at 851-53 (citing cases affording constitutional protections to personal 

decisions) 
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public’s sensibilities by ensuring that fetal remains be disposed of in a specified manner.” Id. at 

488. The different State interest, and a different standard regarding abortion issues, warrants 

different treatment in this case. Furthermore, the case is distinct because the choice of disposal 

was left to a physician or facility providing an abortion; there was no mandatory choice placed 

on women. Id. at 487. 

 The Fetal Remains Statute before the Court is easily distinguishable from the tissue 

disposal statute in Planned Parenthood of Minnesota v. Minnesota. 910 F.2d 479 (8th Cir. 1990). 

The Minnesota statute7 regulated all fetal disposal following abortions or miscarriage; however, 

here women may elect to retain control over the embryonic or fetal remains and dispose of it 

herself in whichever manner she see fit. Greene St. Ann. § 16-34-3-2(a) ([a woman must be 

afforded] “the right to determine the final disposition of an aborted fetus”). This option fails to 

stay consistent with Greene’s stated interest of promoting “medical ethics” and “regulating the 

medical professions by ensuring that abortion providers…dispose of fetal remains in a method 

demonstrating respect for the life of the unborn,” because it the fetal remains could still be 

disposed through egregious methods. R. at 5.  It is not difficult to “hypothesize disposal methods 

that would be far less respectful than those presently used for biological materials in clinics.” 

Planned Parenthood of Ind. & Ky., Inc. v. Comm'r of the Ind. State Dep't of Health, 917 F.3d at 

534. In fact, the rationale behind the Minnesota fetal remains statute sought to prevent fetal 

remains from ending up in sewer systems. Minnesota 910 F.2d at 487. This result in entirely 

possible under Greene’s statute.  

 Even setting aside these inconsistencies in the State’s interest, this case is factually 

similar to Hopkins v. Jegley, analyzing an Arkansas Tissue Disposal Mandate regulating “who 

                                                           
7 Minn. Stat. § 145.1621 
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makes the decision about the method of disposal of fetal remains resulting from abortion.” 

Hopkins v. Jegley, 508 F. Supp. 3d 361, 441 (E.D. Ark. 2020). The court assumed the legitimacy 

of the State’s interest in “medical ethics” and “regulating the medical professions by ensuring 

that abortion clinics…dispose of fetal remains in a method demonstrating respect for the life of 

the unborn….” Id. at 440 (citing Hellerstedt, 136 S. Ct. at 2310 (assuming that the State had 

legitimate state interests where the statute did not contain any legislative findings)). Despite 

these interests, the Court held that in consideration of the burdens faced by the clinic and women, 

including factors such as logistical and financial burdens on the clinic, and potential harms to 

women including delay in care and notice requirements, the undue burden standard was met. Id. 

at 453.  

 Here, there is a clear logistical and economic burden placed on Greene’s only abortion 

clinic, and a psychological infringement on a woman’s right to choose, being weighed against a 

State’s interest in the proper disposal of fetal remains. Box, 139 S. Ct. at 1782. While there is a 

benefit to regulating proper fetal remain disposal, it should not so obtrusively take the form of a 

substantial burden to a woman’s right to abortion, when the State has cited no evidence regarding 

inefficiency or substantiated benefits to treating fetal remains as human remains, other than 

perpetuating its own perspective on the meaning of procreation.   

C. Even Under a Rational-Basis Review, the Fetal Remains Provisions Offend 

Due Process and Result in Arbitrary Deprivations of Liberty by the 

Government. 

 

 Even if the Court does not find that the fetal remains provisions should be examined 

under the undue burden test, the Court should find that these provisions fail under a rational-

basis review. 

1. The Fetal Remains Provisions Offend Substantive Due Process  
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  To survive under an ordinary rational-basis review, “a state law must be ‘rationally 

related to legitimate government interests.’” Box, 139 S. Ct. at 1782 (quoting Washington v. 

Glucksberg, 521 U.S. 702, 728 (1997).  The State’s position advocates for a recognition of 

aborted fetuses as human beings, and the State believes it has “validly exercised its police power 

by making a moral and scientific judgment that a fetus is a human being who should be given a 

dignified and respectful burial and cremation.” R. at 12. However, the Court in Roe has 

concluded that “the word ‘person,’ as used in the Fourteenth Amendment, does not include the 

unborn.” Roe, 410 U.S. at 158. The Court also noted that “[w]hen those trained in the respective 

disciplines of medicine, philosophy, and theology are unable to arrive at any consensus, the 

judiciary, at this point in the development of man’s knowledge, is not in a position to speculate 

as to the answer.” Id. at 159.  To require by rule of law therefore, that clinics must treat fetal 

remains as the same as a deceased human, fails to stay consistent within the precedent of this 

Court.  

 The State has attempted to support its interest by referring to fetal homicide statutes in 

addition to wrongful death statutes. R. at 13. However, those statutes are easily distinguishable 

because the State interest behind those laws promote respect for potential life; however, these 

fetal remain provisions do not deal with a potential life at stake. Id. This fact distinguishes this 

case from the regulation in Gonzales that prohibited abortions involving the partial delivery of a 

living fetus. Id. (citing Gonzales, 550 U.S. at 158). Furthermore, case law dealing with such 

statutes expressly dealt with potential life, not life that is no longer viable. See, e.g. People v. 

Ford 581 N.E. 2d 1189, (Ill. App. Ct. 1991) (Upholding conviction of a fetal homicide of a 

viable unborn child). 

2. The Fetal Remains Provisions Offend Equal Protection 
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 Greene’s Fetal Remains Provision provides women with a choice and no regulations on 

the disposition of fetal remains, but imposes a significant logistical and financial burden on 

abortion providers. When applying a rational basis review “courts examine, and sometimes 

reject, the rationale offered by [the] government for the challenged discrimination.” Village of 

Willowbrook v. Olech, 523 U.S. 562 (2000)(per curiam).  

  To the extent that Greene claims its interest is in “having respect for the humanity of 

fetal remains” following an abortion or miscarriage, providing a pervasive yet unregulated option 

to women fails to rationally achieve this goal. Planned Parenthood of Ind. & Ky., Inc. v. Comm'r 

of the Ind. State Dep't of Health, 917 F.3d 532. Meanwhile, abortion clinics are subjected to 

license requirements, burdens such as not being able to utilize third-party services, and threats of 

being in violation of the adjusted statutes. R. at 5-6.Treating these two parties differently when 

attempting to regulate in favor of life is horribly arbitrary and fails to produce an equitable result.  

CONCLUSION  

 For the aforementioned reasons, Respondents respectfully ask this Court to affirm the 

Court of Appeals and find that all pre-viability abortion bans are unconstitutional and that state 

statutes requiring healthcare facilities dispose of embryonic and fetal remains in the same 

manner as human remains impose an undue burden on a woman’s decision to have an abortion.  

 

Respectfully submitted, 

/s/___________________ 

ATTORNEYS FOR RESPONDENT 


