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QUESTIONS PRESENTED 

 

1. Are pre-viability prohibitions on elective abortions like the Gestational Age Act 

unconstitutional if access to abortion is not a fundamental right or liberty interest? 

 

2. Does a provision that regulates the State’s legitimate interest in the disposal of fetal 

remains create an undue burden for women contemplating an elective abortion?  
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STATEMENT OF THE CASE 

 Every year, there are 25,000 elective abortions procedures in the State of Greene.  Record 

(“R.”) 3.  This issue was at the forefront of the 2018 elections.  The incumbent Governor and 

legislators sought to maintain the status quo.  Id.  Challengers ran on a platform that included 

protecting the unborn.  Id.  This platform resonated with the citizens of Greene, who elected 

challengers over incumbents in such overwhelming numbers that the newly elected pro-life 

Governor is complemented by a pro-life majority in both chambers of the legislature.  Id. 

 
House Bill 411 - The Gestational Age Act 

 The Greene state legislature recognized that the majority of abortions performed after 15 

weeks gestation are dilation and evacuation procedures, calling the act barbaric, dangerous for the 

mother, and demeaning to those forced to perform the procedure.  R. 4.  Advancements in science 

have shown that unborn can sense pain at 12 weeks gestation; the legislature understood that the 

law must advance alongside our increase in knowledge.  Id.  Reflecting the will of their 

constituents, the legislature enacted House Bill 411 on January 1, 2020, commonly referred to as 

the Gestational Age Act.  R. 3.  The Gestational Age Act was subsequently signed into law by the 

Governor.  Id. 

 The Gestational Age Act specifies the following: first, prior to performing an abortion, the 

physician conducting the procedure must determine and document the probable gestational age of 

the unborn fetus.  Id.  Second, 

[e]xcept in a medical emergency or in the case of a severe fetal abnormality, a 
person shall not perform, induce, or attempt to perform or induce an abortion of an 
unborn human being if the probable gestational age of the unborn human being has 
been determined to be greater than fifteen (15) weeks. 

 
Id.  The Gestational Age Act does allow for abortions after 15 weeks gestation in exceptional 

circumstances.  R. 3 n.1.  Specifically, it allows for abortions to be conducted after 15 weeks 
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gestation if “a.  A licensed physician in the State of Green determines abortion is necessary to 

protect the health or life of the mother; or b.  The pregnancy resulted from rape or incest.”  Id. 

Further, Greene St. Ann. § 16-34-2-7(a) makes it a felony to knowingly and intentionally 

perform an illegal abortion.  R. 4.  Greene St. Ann. § 16-34-4-9(a) creates civil liability for 

intentionally conducting an illegal abortion, subjecting the practitioner to disciplinary sanctions 

and civil liability for wrongful death.  Id. 

The day the Gestational Age Act was signed into law, Elon Sternberger and her employer, 

the Greene Women’s Health Clinic, LLC (hereinafter collectively referred to as “the Clinic”), 

brought an action against the State of Greene and Attorney General, Floyd Lawson, in District 

Court.  Id.  The Clinic brought the action on behalf of themselves, clients and doctors and patients 

seeking to continue providing unlawful abortions in its facility.  Id. 

The District Court issued a temporary restraining order, delaying the Gestational Age Act 

from taking effect.  Id.  Also, the District Court limited discovery in the action to the issue of 

viability.  Id.  Following a discovery limited to solely locating evidence that a fetus was viable at 

15 weeks, a known impossibility, the District Court granted summary judgment to the Clinic and 

permanently enjoined the Gestational Age Act.  R. 5. 

On appeal, the 14th Circuit noted that regulations are allowed on pre-viability abortions if 

they do not pose an undue burden on a woman’s decision to have an abortion.  R. 7–8.  The State 

argued that as a regulation, the State’s interest should have been considered when weighing the 

constitutionality of the act.  R. 8.  Although the Gestational Age Act only restricts the timeframe 

in which a woman may choose to have an abortion, the Circuit Court reasoned that the Act served 

as a ban on pre-viability abortions, rather than a regulation.  R. 8–10.  The Circuit Court upheld 
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the summary judgment of the District Court and found the Gestational Age Act to be 

unconstitutional.  R. 10. 

 
House Bill 222 - The Fetal Remains Provisions 
 
 Greene St. Ann. § 16-34-3-2(a) states that a woman must be afforded “the right to 

determine the final disposition of an aborted fetus.”  R. 5.  The statute requires that a healthcare 

facility notify a mother that she has the ultimate right to determine how the remains will be 

disposed of.  Id.  If the woman elects to have the abortion facility dispose of the aborted fetus, the 

manner of disposal will be governed by recently enacted House Bill 222. Id. 

Enacted in 2020, House Bill 222, known as the Fetal Remains Provision, regulates the 

disposal of embryonic and fetal tissue after an abortion, still birth, or miscarriage.  Id.  First, the 

provision reiterates that the mother must be informed that she has the ultimate right to determine 

final disposition of the aborted fetus.  Id.  Second, the Fetal Remains Provision states that while 

transporting a fetus for disposal, an abortion provider must obtain a burial transit permit in 

accordance with Greene St. Ann. § 23-14-31-5.  R. 5–6.  Burial transmit permits to ensure the safe 

and sanitary disposal of remains.  R. 6.  Next, the Fetal Remains Provision says that aborted or 

miscarried fetuses may not be mass cremated with multiple fetuses being incinerated 

simultaneously.  Id.  Rather, they must be cremated one at a time.  Id.  Lastly, the provision 

removed the terms “aborted fetus” and “miscarried fetus” from the definition of infectious and 

pathological waste in Greene St. Ann. §§ 16-41-16-4(d) and 16-41-16-5.  Id. 

The Clinic challenged the Fetal Remains Provision, seeking declaratory and injunctive 

relief in District Court. Id. Both the State and the Clinic moved for summary judgment.  Id.  The 

District Court granted the Clinic’s motion for summary judgment and declared the Fetal Remains 

Provision unconstitutional under the Due Process Clause.  Id. 



4 
  

Appealing to the 14th Circuit, the State argued that the appropriate level of judicial scrutiny 

for the Fetal Remains Provision was rational-basis review.  R. 12.  The Circuit Court rejected this 

argument and instead reviewed the bill using the undue burden standard.  R. 11.  Under this 

standard, and despite recognizing that the State has a legitimate interest in the proper disposal of 

aborted fetuses, the Circuit Court stated that the Fetal Remains Provision imposed an undue burden 

on a woman’s access to abortion.  R. 11–12.  The Circuit Court reasoned that the provision may 

potentially cause the cost of elective abortions to increase, or decrease the amount of Clinics able 

to provide such services.  R. 11.  Additionally, the Court stated that the bill may cause women 

seeking an abortion to think of a fetus as a person, creating a psychological barrier they would be 

unable to overcome.  Id.  For these reasons, the Circuit Court stated that the Fetal Remains 

Provision placed a substantial obstacle in the path of a woman’s choice to undergo an elective 

procedure, and therefore found that it created an undue burden and was unconstitutional under the 

Due Process Clause.  R. 12. 

Following the decision of the Circuit Court, the State petitioned this Court for a Writ of 

Certiorari.  R. 21.  This Court granted the Petition to address two issues:  

(1) Whether all pre-viability prohibitions on elective abortions are unconstitutional? 

(2) Whether a state statute requiring healthcare facilities to dispose of embryonic and fetal 

remains in the same manner as other human remains imposes an undue burden on a woman’s 

decision to have an abortion?  Id.  

SUMMARY OF THE ARGUMENT 

First, the United States Constitution allows a State to prohibit elective abortions before 

viability because the “right” to abort an unborn baby prior to viability is neither constitutionally 

based nor fundamental.  There is absolutely no basis in the text of the Constitution for a “right” to 



5 
  

an abortion.  Further, because that “right” is neither deeply rooted in this Nation’s history, nor 

capable of careful definition, it cannot be said to be a fundamental right or liberty interest under 

this Court’s substantive due process analysis.  Thus, State laws that limit or prohibit a woman’s 

choice to receive a pre-viability abortion should be analyzed under rational-basis review, not under 

heightened, or strict, scrutiny.  Because prohibitions on pre-viability abortions should be analyzed 

under rational-basis review, and because this Court has repeatedly recognized a State’s legitimate 

interest in potential life, the Gestational Age Act should be deemed constitutional.  Further, this 

Court has a duty to correct constitutional errors in its past decisions, and it must take this 

opportunity to correct its errors by overturning Roe v. Wade, 410 U.S. 113 (1973),  and its progeny, 

and by holding that the Gestational Age Act is a valid exercise of State power. 

Second, even if this Court does not overturn Roe v. Wade, 410 U.S. 113, and its progeny, 

the Fetal Remains Provision does not implicate a fundamental right, and is therefore subject to 

rational-basis review.  Under this standard of review, a law must only be rationally related to a 

legitimate government interest.  It has been established that a State has a legitimate interest in the 

proper disposal of fetal remains.  Therefore, the Fetal Remains Provision serves to regulate a 

legitimate government interest, even if the lines drawn in regulating that interest are not perfect. 

Even if subjected to heightened scrutiny under the undue burden test, the Fetal Remains 

Provision does not place a substantial obstacle in the path of a woman’s choice to have an abortion.  

A law that has an incidental effect of increasing the cost of an abortion is not said to have imposed 

an undue burden.  Further, the Fetal Remains Provision does not create an impermissible 

psychological burden that creates a substantial obstacle in a woman’s path to abortion access.  

Although the Court has invalidated provisions in the past because of the psychological burdens 

they impose, those unconstitutional provisions exposed a women to the legitimate fear of physical 
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harm at the hands of abusive or controlling spouse.  The Fetal Remains Provision does not expose 

a woman seeking an abortion to such fear.  Rather, the only psychological burden on a woman in 

this instance is that which is inherent in the difficult and heavy decision whether or not to undergo 

a procedure that carries the potential for long lasting implications. 

ARGUMENT 

 By the wisdom of this country’s Founding Fathers, who sought to “form a more perfect 

Union, establish Justice, insure domestic tranquility, provide for the common defence, promote 

the general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity,” the United 

States Constitution explicitly affords its citizens the protection of many rights.  U.S. Const. pmbl.  

Specifically, on December 15, 1791, “in order to prevent misconstruction or abuse of its powers,” 

Congress ratified the Bill of Rights.  U.S. Const. Bill of Rights pmbl.  These first ten amendments 

to our Constitution expressly guarantee many of the rights that define individual liberty in the 

United States, and, as with most of the amendments that followed, “prevent misconstruction” by 

clearly defining the rights protected.  Id.   

 Although the contexts in which these rights may be exercised have spawned much political 

and judicial debate throughout our country’s economic, social, and cultural evolution, the rights 

themselves are generally well defined.  There is no question that the First Amendment prohibits 

Congress from constructing a “law respecting an establishment of religion, or prohibiting the free 

exercise thereof; or abridging the freedom of speech, or of the press, or of the right of the people 

peaceably to assemble, and to petition the Government for a redress of grievances.”  U.S. Const. 

amend. I.  Similarly, there is no question that the following amendments protect “the right of the 

people to keep and bear Arms,” “[t]he right of the people to be secure in their persons, houses, 

papers, and effects, against unreasonable searches and seizures,” “the right to a speedy and public 
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trial, by an impartial jury[,]” and “[t]he right of citizens of the United States, who are eighteen 

years of age or older, to vote[.]”1  U.S. Const. amends. II, IV, VI, XXVI.   

 Unfortunately, there are rights in our Constitution that are less well defined, and thus fail 

to “prevent misconstruction[.]”  U.S. Const. Bill of Rights pmbl.  The imprecise character of these 

amendments has rendered them subject to misconstruction, or reconstruction, by our country’s 

everchanging political and cultural currents.  Chief among these troublesome amendments is the 

Fourteenth Amendment.  

 In relevant part, the Fourteenth Amendment provides that “[n]o State shall make or enforce 

any law which shall abridge the privileges or immunities of citizens of the United States; nor shall 

any state deprive any person or life, liberty, or property, without due process of law[.]”  U.S. Const. 

amend. XIV.  This imprecise amendment, with its vague language referring to “privileges or 

immunities of citizens” and deprivation of “liberty . . . without due process of law[,]” has 

generated a flood of litigation seeking to understand what, precisely, this amendment protects.  Id.   

 Predictably, because of the amendment’s imprecise nature, this litigation produced a line 

of conflicting decisions as this Court attempted to square the language with our country’s shifting 

political, economic, and cultural landscape.  See Slaughter-House Cases, 83 U.S. 36, 78 (1872) 

(holding that the Fourteenth Amendment protects only the rights of national citizenship, in part 

because holding otherwise would “fetter and degrade the State governments . . . in the absence of 

language which expresses such a purpose”); Plessy v. Ferguson, 163 U.S. 537 (1896) (holding that 

a Louisiana law requiring separate railway cars for blacks and whites did not violate the Fourteenth 

 
1  Notably, our Congress, which is expressly vested with “[a]ll legislative Powers” granted 
by the Constitution, including the power to “propose Amendments to this Constitution,” has never 
ratified an amendment guaranteeing an express right to privacy, nor an express right to abort an 
unborn child.  U.S. Const. art. I, § 1, art. V.  
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Amendment); Wolf v. Colorado, 338 U.S. 25, 33 (1949) (holding that “in a prosecution in a State 

court for a State crime the Fourteenth Amendment does not forbit the admission of evidence 

obtained by an unreasonable search and seizure.”); Brown v. Bd. of Educ., 347 U.S. 483 (1954) 

(overruling Plessy and holding that separate educational facilities for blacks and whites violates 

the Fourteenth Amendment); Mapp v. Ohio, 367 U.S. 643, 655–56 (1961) (overruling Wolf, 

recognizing a “right to privacy” in the Fourth Amendment, and holding that, under the Fourteenth 

Amendment, “all evidence obtained by searches and seizures in violation of the Constitution 

is . . . inadmissible in state court.”).  

 In an attempt to breathe life into some of the “rights” not clearly enumerated in our 

Constitution, nor ratified by Congress’ exercise of their express and sole authority to amend that 

Constitution, this Court yielded to the notion that “specific guarantees in the Bill of Rights have 

penumbras, formed by emanations from those guarantees that help give them life and substance.”  

Griswold v. Connecticut, 381 U.S. 479, 484 (1965).  Although this Court conceded that “[w]e have 

had many controversies over these penumbral rights[,]” it ultimately determined that “the right of 

privacy which presses for recognition here is a legitimate one.”  Id. at 485.  However, this judicial 

endorsement of “penumbras” was not without controversy.   

 For example, Justice Black argued in his dissent that the Court’s finding of a “constitutional 

‘right to privacy[,]’ ” despite the absence of any “constitutional provision . . . forbidding any law 

ever to be passed which might abridge the ‘privacy’ of individuals[,]” constituted “a loose, flexible, 

uncontrolled standard for holding laws unconstitutional” which would “jeopardize the separation 

of governmental powers . . . [and] take away much of the power of the States to govern 

themselves[.]”  Id. at 508, 521 (Black, J., dissenting).  Justice Stewart echoed Justice Black’s 

concerns, asking “[w]hat provision of the Constitution, then, does make this state law invalid? . . . I 
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can find no such general right of privacy in the Bill of Rights, in any other part of the Constitution, 

or in any case before decided by this Court.”  Id. at 530 (Stewart, J., dissenting).  

 Despite the concerns of Justices Black and Stewart regarding this departure from the text 

of our Constitution, and despite this Court’s concession that “[t]he Constitution does not explicitly 

mention any right of privacy[,]” this Court nevertheless concluded less than a decade after 

Griswold that “the right of personal privacy includes the abortion decision[.]”  Roe v. Wade, 410 

U.S. 113, 152, 154 (1973).  However, this Court was quick to emphasize “that this right is not 

unqualified and must be considered against important state interests in regulation.”  Id. at 154.  “At 

some point in pregnancy, these respective interests become sufficiently compelling to sustain 

regulation of the factors that govern the abortion decision.”  Id.   

 According to Roe, these State interests include “preserving and protecting the health of the 

pregnant woman” and “protecting the potentiality of human life.”  Id. at 162.  This Court 

determined that “[w]ith respect to the State’s important and legitimate interest in the health of the 

mother, the ‘compelling’ point, in the light of present medical knowledge, is at approximately the 

end of the first trimester.”  Id. at 163.  Although this Court avoided “the difficult question of when 

life begins[,]” because “the judiciary, at this point in the development of man’s knowledge, is not 

in a position to speculate as to the answer[,]” this Court did determine that “[w]ith respect to the 

State’s important and legitimate interest in potential life, the ‘compelling’ point is at viability.”  

Id. at 159, 163 (emphasis added). Ultimately, this Court summarized its holding as follows: 

(a) For the stage prior to approximately the end of the first trimester, the abortion 
decision and its effectuation must be left to the medical judgment of the 
pregnant woman’s attending physician.  

(b) For the stage subsequent to approximately the end of the first trimester, the 
State, in promoting its interest in the health of the mother, may, if it chooses, 
regulate the abortion procedure in ways that are reasonably related to maternal 
health. 
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(c) For the stage subsequent to viability, the State in promoting its interest in the 
potentiality of human life, may, if it chooses, regulate, and even proscribe, 
abortion except where it is necessary, in appropriate medical judgment, for the 
preservation of the life or health of the mother.  

 
Id. at 164–65.  

 Almost twenty years after Roe, this Court again considered the issue of abortion in Planned 

Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833 (1992).  In Casey, this Court departed 

from its previous “privacy” justification for a woman’s “right” to abort an unwanted child – rather, 

this Court stated that the “[c]onstitutional protection of the woman’s decision to terminate her 

pregnancy derives from the Due Process Clause of the Fourteenth Amendment[,]” and that this 

“right” was a “dimension of personal liberty that Roe sought to protect[.]”  Id. at 846, 853 

(emphasis added).  After embarking on a lengthy explanation of why it was “imperative to adhere 

to the essence of Roe’s original decision” because of its “rare precedential force[,]” this Court 

nevertheless “reject[ed] the trimester framework” of Roe.  Id. at 869, 867, 873.   

 Because Roe’s “elaborate but rigid” trimester framework essentially ensured “that the State 

is prohibited from taking steps to ensure that [the abortion] choice is thoughtful and informed[,]” 

this Court determined that a State law which “has the incidental effect of making it more difficult 

or expensive to procure an abortion” need not be invalidated.  Id. at 872, 874.  “Only where state 

regulation imposes an undue burden on a woman’s ability to make this decision does the power of 

the State reach into the heart of the liberty protected by the Due Process Clause.”  Id. at 874.   

 This Court defined “undue burden” as “a state regulation that has the purpose or effect of 

placing a substantial obstacle in the path of a woman seeking an abortion for a nonviable fetus.”  

Id. at 877.  Such a regulation “is invalid because the means chosen by the State to further the 

interest in potential life must be calculated to inform the woman’s free choice, not hinder it.”  Id.  

This Court further stated that: 
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Regulations which do no more than create a structural mechanism by which the 
State, or the parent or guardian of a minor, may express profound respect for the 
life of the unborn are permitted, if they are not a substantial obstacle to the woman’s 
exercise of the right to choose. . . . Unless it has that effect on her right of choice, a 
state measure designed to persuade her to choose childbirth over abortion will be 
upheld if reasonably related to that goal. 
 

Id. at 877–78 (emphasis added). 

 Again, this Court summarized its holdings on this complex topic as follows: 

(a) To protect the central right recognized by Roe v. Wade while at the same time 
accommodating the State’s profound interest in potential life, we will employ 
the undue burden analysis as explained in this opinion. An undue burden exists, 
and therefore a provision of law is invalid, if its purpose or effect is to place a 
substantial obstacle in the path of a woman seeking an abortion before the fetus 
attains viability. 

(b) We reject the rigid trimester framework of Roe v. Wade. To promote the State’s 
profound interest in potential life, throughout pregnancy the State may take 
measures to ensure that the woman’s choice is informed, and measures designed 
to advance this interest will not be invalidated as long as their purpose is to 
persuade the woman to choose childbirth over abortion. These measures must 
not be an undue burden on the right. 

(c) As with any medical procedure, the State may enact regulations to further the 
health or safety of a woman seeking an abortion. Unnecessary health 
regulations that have the purpose or effect of presenting a substantial obstacle 
to a woman seeking an abortion impose an undue burden on the right. 

(d) Our adoption of the undue burden analysis does not disturb the central holding 
of Roe v. Wade, and we reaffirm that holding. Regardless of whether exceptions 
are made for particular circumstances, a State may not prohibit any woman from 
making the ultimate decision to terminate her pregnancy before viability. 

(e) We also reaffirm Roe’s holding that “subsequent to viability, the State in 
promoting its interest in the potentiality of human life may, if it chooses, 
regulate, and even proscribe, abortion except where it is necessary, in 
appropriate medical judgment, for the preservation of the life and health of the 
mother.” 
 

Id. at 878–79 (quoting Roe, 410 U.S. at 164–65).  

 Fifteen years after deciding Casey, this Court tackled the issues of whether a law promotes 

“the State’s profound interest in potential life[,]” and whether that government action imposes an 

“substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability.”  

Id.  In Gonzales v. Carhart, 550 U.S. 124 (2007), four physicians challenged the validity of the 
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Partial-Birth Abortion Ban Act of 2003, 18 U.S.C. § 1531, a federal statute that “punishe[d] 

‘knowingly performing’ a ‘partial-birth abortion.’ ”  550 U.S. at 147 (quoting 18 U.S.C. § 1531(a)).  

The Partial-Birth Abortion Ban Act punished any physician who, in relevant part: 

(A):  deliberately and intentionally vaginally delivers a living fetus until, in the 
 case of a head-first presentation, the entire fetal head is outside the body of 
 the mother, or, in the case of breech presentation, any part of the fetal trunk 
 past the navel is outside the body of the mother, for the purpose of 
 performing an overt act that the person knows will kill the partially 
 delivered fetus; and 
(B):  performs the overt act, other than the completion of delivery, that kills the 
 partially delivered living fetus[.] 
 

Id. at 142 (quoting 18 U.S.C. § 1541).  

 Because the Partial-Birth Abortion Ban Act applied to “both previability and postviability” 

procedures, this Court’s task was to determine whether the Partial-Birth Abortion Ban Act 

“further[ed] the legitimate interest of the Government in protecting the life of the fetus that may 

become a child[,]” and, more specifically, whether it “impose[d] a substantial obstacle to late-term, 

but previability, abortions.”  Id. at 147, 146, 156.  In grappling with these issues, this Court again 

reaffirmed that “[t]he government may use its voice and its regulatory authority to show its 

profound respect for the life within the woman[,]” and that the Partial-Birth Abortion Ban Act 

“expresse[d] respect for the dignity of human life.”  Id. at 157 (emphasis added).   

 Recognizing that “[r]espect for human life finds its ultimate expression in the bond of love 

the mother has for her child[,]” and that “[i]n a decision so fraught with emotional consequences 

some doctors may prefer not to disclose precise details[,]” this Court determined that “[i]t 

is . . . precisely this lack of information . . . that is of a legitimate concern to the State.”  Id. at 159.  

Thus, this Court held that the Partial-Birth Abortion Ban Act “further[ed] the Government’s 

objectives[]” and rejected “the contention that the congressional purpose of the Act was to place a 

substantial obstacle in the path of a woman seeking an abortion.”  Id. at 158, 160.   
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 Further, because of the “medical uncertainty over whether the Act’s prohibition creates a 

significant health risk[,]” and because “[a]alternatives [we]re available to the prohibited 

procedure[,]” this Court also held that the Partial-Birth Abortion Ban Act did “not impose an undue 

burden.”  Id. at 164.  This Court ultimately concluded that “[w]hatever one’s views concerning the 

Casey joint opinion, it is evident that a premise central to its conclusion – that the government has 

a legitimate and substantial interest in preserving and promoting fetal life – would be repudiated” 

if the Partial-Birth Abortion Ban Act was invalidated.  Id. at 145 (emphasis added).  

 Although Roe, Casey, and Gonzales appear to demonstrate this Court’s commitment to 

enforcing a woman’s “right” to abort her unborn child, this commitment is not unwavering nor 

unanimous.  This timeline of cases illustrates this Court’s increasing willingness to recognize the 

government’s legitimate interest in protecting unborn life, and, just as this Court’s creation of 

Constitutional “penumbras” drew the ire of Justice’s Black and Stewart, this Court’s creation of a 

“right” to abortion has been met with substantial criticism and skepticism.   

 For example, Justice Rehnquist repudiated this Court’s opinion in Roe, cautioning that 

“[t]he Court eschew[ed] the history of the Fourteenth Amendment[,]” and that “[t]o reach its 

result” of discovering a “right” to abortion, “the Court necessarily has had to find within the Scope 

of the Fourteenth Amendment a right that was apparently complete unknown to the drafters of the 

Amendment.”  Roe, 410 U.S. at 173–74 (Rehnquist, J., dissenting).   

 Later, then Chief Justice Rehnquist, joined by Justice White, Justice Scalia, and Justice 

Thomas, echoed these concerns in an exhaustive concurrence in part in Casey, arguing vehemently 

that “Roe was wrongly decided, and that it can and should be overruled consistently with our 

traditional approach to stare decisis in constitutional cases.”  Casey, 505 U.S. at 944 (Rehnquist, 

J., concurring in part and dissenting in part).  Justice Scalia, joined by Chief Justice Rehnquist, 
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Justice White, and Justice Thomas, also penned an extensive concurrence in part and dissent in 

part, contending that “[t]he issue is whether [abortion] is a liberty protected by the Constitution of 

the United States. I am sure it is not . . . because . . . the Constitution says absolutely nothing about 

it[.]”  Id. at 980 (Scalia, J., concurring in part and dissenting in part).  

 Finally, Justice Thomas, joined by Justice Scalia, summarized his opposition to this line of 

cases in Gonzales, stating that “I write separately to reiterate my view that the Court’s abortion 

jurisprudence, including Casey and Roe, has no basis in the Constitution.”  Gonzales, 550 U.S. 

124, 169 (Thomas,  J., concurring) (citations omitted).  

I. The United States Constitution allows a State to prohibit elective abortions before 
viability because the “right” to abort an unborn baby is neither Constitutionally 
based nor fundamental, and because this Court’s baseless decision in Roe v. Wade is 
not entitled to extraordinary deference.  

A.    Because the asserted “right” to abortion is neither Constitutional nor 
fundamental, the Gestational Age Act should be analyzed under rational-basis 
review and deemed constitutional because it bears a rational relationship to 
the State of Greene’s legitimate interests.   

  
This Court should overrule Roe v. Wade and its progeny, and reverse the decision of the 

Fourteenth Circuit, because there is “no basis in the Constitution” for the “right” created in Roe.  

Gonzales, 550 U.S. at 169 (Thomas, J., concurring) (citations omitted).  

In Roe, this Court erroneously determined that, because “the right of personal privacy 

includes the abortion decision[,]” a State may not regulate the termination of pregnancies “prior 

to . . . viability.”  Roe, 410 U.S. at 154, 163.  While this Court readily admitted that “[t]he 

Constitution does not explicitly mention any right of privacy[,]” it also noted that “the Court has 

recognized that a right of personal privacy, or a guarantee of certain areas or zones of privacy, 

does exist under the Constitution.”  Id. at 152 (listing the “varying contexts” in which “the Court 
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or individual Justices” have found guarantees in the First, Fourth, Fifth, Ninth, and Fourteenth 

Amendments).  

Although this Court was correct in noting that a guarantee of certain zones of privacy may 

exist under various Constitutional Amendments, this Court erred in determining that a broad “right 

of privacy . . . founded in the Fourteenth Amendment’s concept of personal liberty . . . 

encompass[es] a woman’s decision whether or not to terminate her pregnancy.”  Id. at 153.  While 

“the ‘liberty’ protected by the Due Process Clause of the Fourteenth Amendment covers more than 

those freedoms explicitly named in the Bill of Rights[,]” id. at 169 (Stewart, J., concurring), the 

plain text of the Fourteenth Amendment clearly provides that “that liberty is not guaranteed 

absolutely against deprivation, only against deprivation without due process of law.”  Id. at 173 

(Rehnquist, J., dissenting); see also U.S. Const. amend. XIV (“nor shall any State deprive any 

person of life, liberty, or property, without due process of law[.]”).  

It is well-established that this Court employs different standards when resolving whether a 

State law or regulation violates the Fourteenth Amendment.  Because rational-basis review “is not 

a license for courts to judge the wisdom, fairness, or logic of legislative choices[,]” FCC v. Beach 

Commc’ns, Inc., 508 U.S. 307, 313 (1993), a State law or regulation “neither involving 

fundamental rights nor proceeding along suspect lines is accorded a strong presumption of 

validity.”  Heller v. Doe, 509 U.S. 312, 319 (1993).  Thus, where a State law or regulation does 

not involve fundamental rights, “[a] century of Supreme Court adjudication . . . affirmatively 

supports the application of the traditional standard of review, which requires only that the State’s 

system be shown to bear some rational relationship to legitimate state purposes.”  San Antonio 

Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 40 (1973).  
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In contrast, because the Due Process Clause “provides heightened protection against 

government interference with certain fundamental rights and liberty interests[,]” this Court utilizes 

heightened, or strict, scrutiny to analyze whether a State law or regulation involving fundamental 

rights “is narrowly tailored to serve a compelling interest.”  Washington v. Glucksberg, 521 U.S. 

702, 720–21 (1997) (cleaned up).  Thus, the determination of whether an interest involves a 

fundamental right is often determinative when considering whether a State law or regulation 

violates the Fourteenth Amendment. In Glucksberg, this Court recognized the inherent danger of 

exercising the judicial power to discover new fundamental rights, and described the proper 

analytical framework for doing so: 

[W]e have always been reluctant to expand the concept of substantive due process 
because guideposts for responsible decision making in this unchartered area are 
scarce and open-ended. By extending constitutional protection to an asserted right 
or liberty interest, we, to a great extent, place the matter outside the arena of public 
debate and legislative action. We must therefore exercise the utmost care whenever 
we are asked to break new ground in this field, lest the liberty protected by the Due 
Process Clause be subtly transformed into the policy preferences of the Members 
of this Court. 
  
Our established method of substantive-due-process analysis has two primary 
features: First, we have regularly observed that the Due Process Clause specially 
protects those fundamental rights and liberties which are, objectively, deeply rooted 
in this Nation’s history and tradition. Second, we have required in substantive-due-
process cases a careful description of the asserted fundamental liberty interest. 
  

Id. at 720–21 (cleaned up) (emphasis added).  

Because the “asserted right” to abortion fails to meet either of the “two primary features” 

of this Court’s substantive due process analysis, this Court failed to “exercise the utmost care” in 

Roe when extending constitutional protection to this asserted right.  Id. 

With respect to the first primary feature, Justice Rehnquist correctly noted in his Roe 

dissent that “the asserted right to an abortion is not ‘so rooted in the traditions and conscience of 

our people as to be ranked as fundamental[.]’”  Roe, 410 U.S. at 174 (Rehnquist, J., dissenting) 
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(quoting Snyder v. Massachusetts, 291 U.S. 97, 105 (1934)).  The fact that a “right” to abortion is 

not “deeply rooted in this Nation’s history and tradition[,]” Glucksberg, 521 U.S. at 721, is 

evidenced by two powerful and simple pieces of information. 

First, at the time Roe was decided “a majority of the States reflecting, after all the majority 

sentiment in those States, [] had restrictions on abortions for at least a century[.]”  Roe, 410 U.S. 

at 174 (Rehnquist, J., dissenting).  More than a century’s worth of majority sentiment favoring 

restrictions on abortions is inescapable evidence that a woman’s election to abort an unborn baby 

is not “objectively, deeply rooted in this Nation’s history and tradition.”  Glucksberg, 521 U.S. at 

721.  

Second, at the “time of the adoption of the Fourteenth Amendment in 1868, there were at 

least 36 laws enacted by state or territorial legislatures limiting abortion . . . [and] 21 of the laws 

on the books in 1868 remain[ed] in effect” when Roe was decided.  Roe, 410 U.S. at 174–76 

(Rehnquist, J., dissenting).  This not only demonstrates that restricting, rather than enabling, 

abortions is deeply rooted in this Nation’s history and tradition, but also clearly shows that “the 

drafters did not intend to have the Fourteenth Amendment withdraw from the States the power to 

legislate with respect to this matter.”  Id. at 177; see also June Medic. Servs. L.L.C. v. Russo, 140 

S. Ct. 2103, 2151 (2020) (Thomas, J., dissenting) (“[T]he idea that the Framers of the Fourteenth 

Amendment understood the Due Process Clause to protect a right to abortion is farcical.”).  As 

articulated in various ways by Justice Rehnquist, Justice White, Justice Scalia, and Justice Thomas, 

and as aptly stated by Judge Knotts below, “nothing in the Constitutional text, structure, history, 

or tradition supports a right to abortion.” R. 15.  

With respect to the second “primary feature” of this Court’s substantive due process 

analysis, this Court’s continued struggle with the exact contours of the “right” announced by Roe 
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demonstrates the impossibility of providing a “careful description of the asserted fundamental 

liberty interest.”  Glucksberg, 521 U.S. at 721.  In Casey, this Court not only recharacterized the 

asserted right as one encompassed directly as a “dimension of personal liberty” under the 

Fourteenth Amendment, rather than one encompassed indirectly via a privacy interest, but also 

altered part of Roe’s central holdings by “reject[ing] the rigid trimester framework.”  Casey, 505 

U.S. at 853, 873.   

This alteration was required because, as Justice O’Connor correctly noted, “the trimester 

approach is a completely unworkable method of accommodating the conflicting personal rights 

and compelling state interests that are involved in the abortion context.”  City of Akron v. Akron 

Ctr. for Reprod. Health, Inc., 462 U.S. 416, 454 (1983) (O’Connor, J., dissenting).  This Court’s 

modification of its abortion jurisprudence reflects the judiciary’s inability to precisely define what, 

exactly, the asserted “right” to abortion entails, and what, exactly, are the limitations a State may 

impose.  

Recently, in June Medic. Servs. L.L.C. v. Russo, 140 S. Ct. 2103, Chief Justice Roberts 

again articulated how the recognition of such an imprecise asserted right, paired with an ambiguous 

balancing test that purports to protect that asserted right while considering legitimate State 

interests, gives rise to the exact problems feared in Glucksberg:  

In this context, courts applying a balancing test would be asked in essence to weigh 
the State’s interests in “protecting the potentiality of human life” and the health of 
the woman, on the one hand, against the woman’s liberty interest in defining her 
“own concept of existence, of meaning, of the universe, and of the mystery of 
human life” on the other. Casey, 505 U.S. at 851, 112 S. Ct. 2791 (opinion of the 
Court); id., at 871, 112 S. Ct. 2791 (plurality opinion) (internal quotation marks 
omitted). There is no plausible sense in which anyone, let alone this Court, could 
objectively assign weight to such imponderable values and no meaningful way to 
compare them if there were. . . . Pretending that we could pull that off would require 
us to act as legislators, not judges, and would result in nothing other than an 
unanalyzed exercise of judicial will in the guise of a neutral utilitarian calculus.  
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Russo, 140 S. Ct at 2136 (Roberts, C.J., concurring) (cleaned up).  

In Russo, Chief Justice Roberts was not the only Justice of this Court to decry the imprecise 

and unworkable nature of the abortion “right”.  Justice Thomas rightly pointed to the absurdity of 

“the fact that no five Justices can agree on the proper interpretation of our precedents today[,]” 

which belies the deeper truth “that our abortion jurisprudence remains in a state of utter entropy.”  

Id. at 2152 (Thomas, J., dissenting).  Justice Alito, joined by Justices Gorsuch, Thomas, and 

Kavanaugh, further demonstrated that the asserted abortion “right” evades “careful description[,]” 

Glucksberg, 521 U.S. at 721, because, even forty-seven years after Roe, “[t]he divided majority 

cannot agree on what the abortion right requires[.]”  Russo, 140 S. Ct. at 2153 (Alito, J., 

dissenting).   

Thus, because the asserted “right” to abortion is neither “deeply rooted in this Nation’s 

history and tradition[,]” nor capable of “careful definition[,]” it fails to meet the “two primary 

features” of this Court’s analytical framework for determining new fundamental rights under the 

Fourteenth Amendment.  Glucksberg, 521 U.S. at 721.  The asserted “right” to abortion therefore 

cannot be said to be fundamental, and State laws or regulations limiting it should be “accorded a 

strong presumption of validity[,]” Heller v. Doe, 509 U.S. 312, 319 (1993), and subject to “the 

application of the traditional standard of review, which requires only that the State’s system be 

shown to bear some rational relationship to legitimate state purposes.”  San Antonio Independent 

School Dist. v. Rodriguez, 411 U.S. 1, 40 (1973).  Because the asserted right is not fundamental, 

both Roe’s prohibition on pre-viability abortion bans, and Casey’s undue burden framework for 

pre-viability regulations, impose a level of heightened scrutiny that impermissibly extends the 

judiciary’s authority and encroaches upon decisions rightfully left to a State’s elected legislatures.  
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When abortion regulations are reviewed under the appropriate rational-basis standard, it is 

clear that these regulations “bear some rational relationship to legitimate state purposes[,]” id., 

because this Court has repeatedly acknowledged a “State’s profound interest in potential life.”  

Casey, 505 U.S. at 878.  Therefore, not all pre-viability prohibitions on abortion are 

unconstitutional – only those prohibitions that do not “bear some rational relationship to legitimate 

state purposes” are unconstitutional under rational-basis review.  Rodriguez, 411 U.S. at 40.  

Here, because the Gestational Age Act does not involve a fundamental right, the 

appropriate question for this Court is whether it “bear[s] some rational relationship to legitimate 

state purposes.”  Id.  The current government of the State of Greene was elected because the 

candidates promised “to protect the life, liberty, and happiness of every citizen of Greene, whether 

born or unborn.”  R. 3.  Thus, the State of Greene has a profound interest in protecting potential 

life and preventing “inhumane abortion procedures that cause a fetus to experience pain[,]” R. 9, 

and the Gestational Age Act bears a clear and obvious rational relationship to these legitimate 

interests.   

As Judge Knotts correctly noted in the dissent below, these laws “rationally further[] the 

State of Greene’s valid interests in protecting unborn life, women’s health, and the medical 

profession’s integrity.”  R. 17.  Therefore, this Court should reverse the decision of the Fourteenth 

Circuit holding that the State of Greene’s Gestational Age Act is unconstitutional under the Due 

Process Clause. 
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B.  Because Roe v. Wade clearly conflicts with the Constitution and this Court’s 
substantive due process framework, and because this Court has a duty to 
faithfully interpret the Constitution and place its text above its own 
precedents, Roe is not entitled to extraordinary deference.  

  
  “Stare decisis is not an inexorable command.”  Russo, 140 S. Ct. at 2134 (Roberts, C.J., 

concurring).  Although this Court’s precedent “demands respect in a society governed by the rule 

of law[,]” City of Akron, 462 U.S. at 420, this Court has often overturned incorrectly decided 

constitutional issues because it is “this Court’s considered practice not to apply stare decisis as 

rigidly in constitutional as in nonconstitutional cases.”  Glidden Co. v. Zdanok, 370 U.S. 530, 543 

(1962) (emphasis added).  In fact, “when convinced of former error, this Court has never felt 

constrained to follow precedent[,]” and when the issue involves “constitutional questions . . . this 

Court throughout its history has freely exercised its power to reexamine the basis of its 

constitutional decisions.”  Smith v. Allwright, 321 U.S. 649, 665 (1944).  

This fundamental principle, one which flows from the Court’s error-correcting duty, is not 

limited simply because an incorrect decision has spawned an entire body of incorrect law.  Stare 

decisis should not function as an error-compounding tool, and this Court “has not hesitated to 

overrule decisions, or even whole lines of cases, where experience, scholarship, and reflection 

demonstrated that their fundamental premises were not to be found in the Constitution.”  

Thornburgh v. Am. Coll. of Obstetricians and Gynecologists, 476 U.S. 747, 787 (1986) (White, J., 

dissenting) (emphasis added).  

As discussed above, this Court’s decision in Roe created a “right” which is nowhere to be 

found in the Constitution, and which is neither “deeply rooted in this Nation’s history and 

tradition[,]” nor capable of “careful definition[.]”  Glucksberg, 521 U.S. at 721.  The “fundamental 

premises” of this Court’s decision are “not to be found in the Constitution[,]” nor in this Court’s 
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substantive due process precedent.  Thornburgh, 476 U.S. at 787 (White, J., dissenting).  Where 

this Court has erred in answering a constitutional question, as it has in Roe and its progeny, this 

Court should “freely exercise[] its power to reexamine the basis of its constitutional decisions.”  

Smith, 321 U.S. at 665.  Therefore, this Court should fulfill its Constitutional duty by reexamining 

and overturning its unfounded, incorrect, and baseless decision in Roe v. Wade.  

II. The Fetal Remains Provision survives judicial scrutiny under bother rational-basis 
review and a heightened test of undue burden. 

A. Because it does not implicate a fundamental right and it is rationally related 
to a legitimate government interest, the Fetal Remains Provision is 
constitutional under rational-basis review. 

 A law that does not implicate a fundamental right is subject to rational-basis review.  Box 

v. Planned Parenthood of Ind. and Ky., Inc., 139 S. Ct. 1780, 1781 (2019) (per curiam).  There is 

no fundamental right at stake when the State regulates the manner in which fetal remains are to be 

disposed of.  Id.  (citing Planned Parenthood of Ind. and Ky., Inc. v. Comm’n of Ind. State Dept. 

of Health, 888 F.3d 300, 307 (7th Cir. 2018).  Under rational-basis review, the challenger bears a 

heavy burden to show that a law violates substantive due process.  To survive rational-basis review, 

a law must only be “rationally related to legitimate government interests.” Glucksberg, 521 U.S. 

at 728 (1997). 

In Box, this Court was asked to review an Indiana law governing the manner in which 

aborted fetuses were to be disposed.  Box, 139 S. Ct. at 1781.  The party challenging the law 

acknowledged that it did not implicate a fundamental right.  Id.  This Court, therefore, conducted 

a rational-basis review of the challenged law.  Id.  This Court noted that “[a] State has a ‘legitimate 

interest in proper disposal of fetal remains.’”  Id. at 1782 (quoting City of Akron, 462 U.S. at 452).  
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Because the state had a legitimate interest to which the law was rationally related, this Court upheld 

the constitutionality of Indiana’s law regulating the disposal of fetal remains.  Id. 

The Fetal Remains Provision is no different than the law upheld in Box, and is therefore 

subject to rational-basis review.  Like the State of Indiana in Box, the State of Greene has a 

legitimate interest in the proper disposal of fetal remains.  The Fetal Remains Provision, like the 

fetal disposition law in Box, is rationally related to a legitimate interest of the State of Greene.  

Therefore, the Fetal Remains Provision survives rational-basis review, and is constitutional as 

written. 

Despite the fact that Fetal Remains Provision mirrors the Indiana law in Box, the Circuit 

Court erroneously held that the Fetal Remains Provision does implicate a fundamental right, and 

is therefore subject to heightened scrutiny through the undue burden test, rather than rational-basis 

review.  The Circuit Court attempted to justify its departure from the precedent of Box by stating 

that the Fetal Remains Provision and the case at hand was “sufficiently different” than Box.  R 12 

n.6.  The Court proffered an explanation that the Fetal Remains Provision only regulates the 

disposal of aborted fetuses by abortion providers, but still “allows a woman full liberty to dispose 

of the fetus without restriction.”  R. 12.  However, this is no different from the law in Box.  See 

Box, 139 S. Ct. at 1781 (stating the “challenged provision altered the manner in which abortion 

providers may dispose of fetal remains”) (emphasis added).  Since it is virtually identical to the 

Indiana law in Box, the Fetal Remains Provision should be subject to the same rational-basis review 

that this Court applied to the Indiana law in Box. 

Even if this Court were to revisit its decision in Box as urged by the Circuit Court, see R. 

at 12 n.6 (“[W]e believe that the Supreme Court should revisit its per curiam decision in Box.”), 

the Fetal Remains Provision would still survive rational-basis review without relying on Box as 
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precedent.  The provision represents a line drawn by the State of Greene to regulate the disposal 

of fetal remains, a legitimate government interest.  That the line does not perfectly regulate the 

disposal of all aborted fetuses does not make it irrational.  See Armour v. City of Indianapolis, 566 

U.S. 673, 685 (2012) (“The Constitution does not require the [government] to draw the perfect line 

nor even to draw a line superior to some other line it might have drawn.  It requires only that the 

line actually drawn be a rational line.”).  An argument centered around the fact that the provision 

only regulates the disposal of fetal remains by abortion clinics and not remains disposed of by the 

mother is an argument that the challenger believes they could draw a superior line, not that the line 

drawn by the Fetal Remains Provision is irrational.  Such an argument fails to show that the line 

drawn by the Fetal Remains Provision is not rationally related to the legitimate government interest 

in regulating the proper disposal of fetal remains.  To survive rational-basis review, a law must 

only be rationally related to the State’s interest, “even if its not perfectly tailored to that end.”  Box, 

139 S. Ct. at 1782.  The Fetal Remains Provision, even if not perfectly tailored, is undoubtedly 

rationally related to the State’s legitimate interest in the proper disposal of fetal remains, and 

should be upheld under rational-basis review. 

B. Even if reviewed under the undue burden test, the Fetal Remains Provision is 
constitutional because it regulates a State’s legitimate interest in the proper 
disposal of fetal remains without placing a substantial obstacles in the path of 
a woman seeking an elective abortion. 

 
This Court must determine whether a law, “while furthering [a] valid state interest, has the 

effect of placing a substantial obstacle in the path of a woman’s choice.”  Casey, 505 U.S. at 877.  

“An undue burden exists . . . if [the law’s] purpose or effect is to place a substantial obstacle in the 

path of a woman seeking an abortion.”  Id. at 837; see also Whole Women’s Health v. Hellerstedt, 
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136 S. Ct. 2292, 2316 (2016) (an undue burden exists if a requirement places “a substantial 

obstacle in the path of women seeking an abortion”).  

Grappling with the question of undue burdens is not new for this Court; there is extensive 

jurisprudence on which this Court will rest its decision.  This Court has previously declared 

provisions requiring spousal notification and admitting privileges requirements to be 

unconstitutional, as such provisions do in fact place substantial obstacles in the path of women 

seeking abortions.  See Casey, 505 U.S. at 893–94; Russo, 140 S. Ct. at 2132.  Conversely, this 

Court upheld the constitutionality of a provision that only made obtaining an abortion slightly 

more difficult, reasoning that mere inconvenience does not equate to an undue burden.  See Casey, 

505 U.S. at 886–87 (upholding the constitutionality of a mandatory 24-hour waiting period before 

undergoing an abortion even if it would make obtaining an abortion more difficult). 

The Fetal Remains Provision does not place an undue burden in the path of women seeking 

an abortion.  Though the provision may lead to an incidental increase in the cost of an abortion, 

this does not constitute an undue burden.  Additionally, the provision does not make it likely that 

women seeking an abortion will be subject to psychological abuse from third parties.  Therefore, 

the Fetal Remains Provision does not place a substantial obstacle in the path of a woman’s choice 

to undergo an elective procedure, and is a constitutional piece of legislation advancing a legitimate 

state interest. 

1. A potential increase in the cost of the procedure does not create an 
undue burden for a woman seeking to access an abortion. 

 
The potential for an elective procedure becoming more expensive does not amount to a 

substantial obstacle placed in the path of a woman seeking an abortion.  Casey, 505 U.S. at 885–

86.  In Casey, this Court was asked to decide, inter alia, if a mandatory 24-hour waiting period 
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was an undue burden to abortion access.  The practical effect of such a waiting period was that 

women seeking abortions would have to make two trips to an abortion provider.  Id. at 886.  This 

Court reasoned that a 24-hour waiting period would mean those seeking abortions would bear the 

cost of two appointments (an initial consult, and a second appointment 24 hours later for the 

procedure).  This Court recognized additional incidental costs such as doubling the time spent 

away from work or the expenses incurred traveling to and from the abortion provider.  Id.  

However, this Court held that these increased costs do not amount to a substantial obstacle to a 

woman seeking an abortion.  Id. at 886–87. 

Just as in Casey, any potential cost increase for abortions incidental to the enactment of the 

Fetal Remains Provision is not an undue burden.  Though sympathetic to the fact that regulating 

the manner in which abortion providers are to dispose of fetuses may make it “more difficult and 

expensive for healthcare facilities to dispose of fetal remains,” which could lead to “increase[d] 

costs for women seeking abortions,” R. 11, this is not an undue burden.  See Casey, 505 U.S. at 

886 (noting that while it was “troubling in some respects” for “those women who have the fewest 

financial resources,” a provision that merely increases the cost of abortions does not create an 

undue burden). 

 To be sure, there are provisions that can rise to the level of an undue burden, but this Court 

has distinguished between an undue burden and an inconvenience.  Compare id. at 893–94 (finding 

a spousal notification provision did not “merely make abortions a little more difficult or expensive 

to obtain . . . it [imposed] a substantial obstacle” and was therefore unconstitutional) with id. at 

874 (“The fact that a law which serves a valid purpose . . . has the incidental effect of making it 

more difficult or more expensive to procure an abortion cannot be enough to invalidate it.”).  The 

Fetal Remains Provision is analogous to the 24-waiting period provision in Casey, a provision that 
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may have the incidental effect of making an abortion slightly more expensive to obtain.  A law 

that serves a valid purpose cannot be invalidated because it makes obtaining an abortion slightly 

more inconvenient.  Therefore, the Fetal Remains Provision does not place a substantial obstacle 

in the path of a woman seeking abortion, and is not an unconstitutional undue burden. 

 Further, speculative guesswork cannot form the foundation of a Due Process argument.  

Russo, 140 S. Ct. at 2121.  In Hellerstedt, this Court grappled with the constitutionality of a Texas 

admitting-privilege requirement for abortion providers by analyzing the record and recent closures 

of abortion clinics; “[w]hen individuals claim that a particular statute will produce serious 

constitutionally relevant adverse consequences before they have occurred—and when the courts 

doubt their likely occurrence—the factual difference that those adverse consequences have in fact 

occurred can make all the difference.”  Id. at 2306.  This Court noted that there was evidence in 

the record to show that the admitting privilege requirement caused half of the clinics in the state 

to stop providing abortions or close altogether, even before the law went into effect.  Id. at 2301.  

Because it caused half the clinics in the state of Texas to close or stop providing abortions, this 

Court found that the admitting privilege requirement created an undue burden. Id. at 2313. 

That is not to say this Court can only rely on evidence of events that have already occurred 

when deciding whether to enjoin a law.  Hellerstedt presented a unique sequence of events, in that 

clinics began to close out of the fear of a law, even before the law was formally enacted.  Such 

evidence usually will not exist regarding the effect of forthcoming legislation.  Absent a scenario 

like in Hellerstedt where the effects of a law were felt before the law took force, this Court may 

need to engage in some degree of predictive analysis to determine the future effects of a law.  But 

it must “base[ ] its findings on [ ] real-world evidence, not speculative guesswork.”  Russo, 140 S. 

Ct. at 2121.  
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Unlike in Hellerstedt, there is no evidence in the record of clinics closing out of fear of the 

Fetal Remains Provision.  In fact, the Clinic is the only abortion provider in the State of Greene, 

and it has not given any indication that it may be forced to stop providing abortions or close 

altogether as a result of the provision.  Despite a lack of evidence in the record to support its 

conclusion, the 14th Circuit engaged in the speculative guesswork that this Court warned of in 

Russo, saying that the Fetal Remains Provision may “drive the Clinic from providing abortion 

services.”  Using this speculative guesswork rather than real-world evidence, the Court of Appeals 

concluded that because it may cause clinics to close, the provision will place a substantial obstacle 

in the way of women seeking an.  But such speculative guesswork absent substantiating evidence 

cannot create an undue burden. 

It is well settled that a potential cost increase does not create an undue burden for woman 

seeking access to an abortion.  Speculative guesswork regarding clinic closures absent real world 

evidence cannot bolster this flawed analysis.  In keeping with the precedent established by this 

Court in Casey, and absent any real-world evidence suggesting otherwise, the Fetal Remains 

Provision does not create an undue burden to women seeking an abortion merely because it may 

make the procedure slightly more expensive or more difficult to obtain. 

2. The Fetal Remains Provision does not impose and undue psychological 
burden because there is no evidence it will lead to any distress other 
than the psychological anguish that is inherent to making a difficult 
decision with long lasting implications. 

 
It is long acknowledged by this Court that an abortion carries with it inherent psychological 

implications.  See Harris v. McRae, 448 US. 297, 316 (1980) (“A woman’s decision to undergo 

an abortion carries with it significant personal health implications–both physical and 

psychological.”); Hodgson v. Minnesota, 407 U.S. 417, 428 n.11 (1990) (recognizing an “adverse 
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psychological sequelae [ ] may attend [an] abortion procedure”); H.L. v. Matheson, 450 U.S. 398, 

411 (1981) (noting the psychological effects of an abortion can be long lasting).  But these 

implications in and of themselves does not constitute an undue psychological burden.  Rather, the 

psychological distress experienced by a woman contemplating an abortion is inherent in “a 

decision so fraught with emotional consequences.”  Gonzales, 550 U.S. at 129 (2007). 

 There are provision that have the potential to create an undue psychological burden, but 

this Court has only found such a burden when the woman seeking an abortion would be subject to 

psychological torment and the fear of physical harm from an abusive partner.  Casey, 505 U.S. at 

893.  In Casey, this Court held that a state law provision requiring women to notify their spouses 

prior to undergoing an abortion created an undue burden.  Id. at 893–94.  This Court reasoned that 

if required to notify their partners prior to an abortion, a significant number of women would be 

subject to psychological abuse and torment from manipulative and abusive spouses.  Id. at 893.  

This Court noted that “millions of women in this country . . . may have justifiable fears of physical 

abuse” and would be subject to “devastating forms of psychological abuse from their husbands.”  

Id.  This psychological abuse, inflicted by a manipulative and controlling partner, would be “likely 

to prevent a significant number of women from obtaining an abortion.”  Id.  This real and justifiable 

fear of physical abuse was an undue psychological burden that imposed a significant obstacle for 

many women seeking an abortion. 

 In contrast, the Fetal Remains Provision does not create a justifiable psychological fear of 

physical abuse.  It does not create a potential for devastating forms of psychological abuse.  There 

is no third party, like the manipulative and abusive spouses referenced by this Court in Casey, that 

would be emboldened by the Fetal Remains Provision to torment women contemplating an 

abortion.  In short, there is no potential for psychological abuse, nor an analogous scenario that 
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would warrant extending the undue psychological burden created by spousal notification 

requirement in Casey to include the fraught emotional anguish that a woman may experience when 

contemplating the life-long implications of deciding to abort their unborn child. 

Instead, an argument that the Fetal Remains Provision creates an impermissible 

psychological burden to a woman seeking an abortion improperly conflates an impermissible 

psychological burden with the stress inherent to a heavy decision.  This Court has consistently 

acknowledged the gravity of the decision to have an abortion.  See, e.g., Gonzalez, 550 U.S. at 183 

n.7 (Ginsburg, J., dissenting) (“The Court is surely correct that, for most women, abortion is a 

painfully difficult decision”); Casey, 505 U.S. at 873 (calling an abortion “a decision that has such 

profound and lasting meaning”).  There is nothing to show that the bill will empower third parties 

to inflict a fear of physical harm, nor is there evidence that an external force will create an 

impermissible psychological burden impeding a woman’s access to abortion. 

Further, treating aborted fetuses as distinct from surgical byproducts such as tissue or 

organs does not create an undue psychological burden, nor does it inherently require a recognition 

that aborted fetuses are human beings.  First, a distinction between aborted fetuses and surgical 

byproducts has precedent in recent case law.  The Indiana law upheld by the Court in Box removed 

fetal remains from the definition of infectious and pathological waste, precisely as the Fetal 

Remains Provision does in this instance.  Compare Box, 139 S. Ct. at 1781 (stating that the 

challenged provision “excluded fetal remains from the definition of infectious and pathological 

waste . . . thereby preventing incineration of fetal remains along with surgical byproducts.”) with 

R. 4 (explaining that “[the Fetal Remains Provision] changed the definitions of both infectious and 

pathological waste, stating that these terms “do[ ] not include an aborted fetus or a miscarried 
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fetus’” thereby preventing the “incinerat[ion] of aborted fetuses with other surgical byproducts.” 

(quoting Greene St. Ann. §§ 16-34-3-4(a))). 

Second, this Court has implicitly acknowledged that unborn fetuses are distinct from 

surgical byproducts and are worthy of respect.  See, e.g., Roe, 410 U.S. at 150–56 (referring to 

“prenatal life”); Gonzales, 550 U.S. at 146, 158 (“protecting the life of the fetus” and promoting 

respect for the “life of the unborn”); Casey, 505 U.S. at 877 (noting that laws may express a 

“profound respect for the life of the unborn) (all emphasis added).  This Court acknowledges the 

life of the unborn, even if it distinct from the life of a born person.  See Roe, 410 U.S. at 162 

(“[T]he unborn have never been recognized in the law as persons in the whole sense.”) (emphasis 

added). Possessing life, even if not the whole life possessed by a person, a fetus is distinctly 

different from lifeless surgical byproducts.  The Fetal Remains Provision does not require a woman 

to recognize a fetus as a person “in the whole sense.”  Instead, it only reiterates that an aborted 

fetus once possessed a form of life and is therefore distinct from infectious and pathological waste, 

a concept long acknowledged in this Court’s jurisprudence. 

The Fetal Remains Provision does not create an undue burden, not financially, not by 

unduly restricting access, nor by creating an impermissible psychological barrier to a woman 

seeking an abortion.  Therefore, it does not violate the Due Process Clause.  It is a constitutional 

provision as written, regulating the State of Greene’s legitimate interest in the proper disposal of 

fetal remains. 
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CONCLUSION 

 For the reasons stated herein, the State of Greene respectfully requests that this Court 

reverse the Circuit Court decision, and hold that both the Gestational Age Act and the Fetal 

Remains Provision are constitutional. 

 This the 24th day of September, 2021. 


