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QUESTIONS PRESENTED 

(1) Whether all pre-viability prohibitions on elective abortions are unconstitutional? 

(2) Whether a state statute requiring healthcare facilities to dispose of embryonic and fetal 

 remains in the same manner as other human remains impose an undue burden on the 

 decision to have an abortion? 
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STATEMENT OF THE CASE 

In 2018, the people of Greene sent a clear message: to the fullest extent allowed by law, 

they wanted their elected officials “to protect the life, liberty, and happiness of every citizen . . . 

whether born or unborn.” R. at 3. After that year’s election, a single party held the Governorship 

and a majority  in both of Greene’s legislative houses. R. at 3. The new officials delivered on 

their popular campaign promise to bring pro-life policies to Greene, enacting in 2020 the will of 

the voters as House Bills (“H.B.”) 411 and 222. R. at 3, 5. 

The first of these bills H.B. 411, addressed serious concerns regarding the safety and 

morality of abortions after 15-weeks gestational age. R. at 4. Each year, approximately 25,000 

abortions are performed in the State of Greene, most of them prior to ten weeks gestational age. 

R. at 3. An abortion can be either a medication abortion, which typically takes place at home, or 

a surgical abortion, which takes place at a licensed healthcare facility. R. at 3. There is only one 

licensed abortion provider in the State of Greene –the Respondent, Greene Women’s Health 

Clinic. R. at 4. The Clinic provides most of its surgical abortions prior to 15-weeks gestational 

age, but does provide approximately one abortion each week during or after 15-weeks. R. at. 8. 

By its own choice, the Clinic does not provide abortions after 16 weeks. R. at 9. 

During fact finding on the abortion procedure, Greene’s legislature found that most 

abortions after 15-weeks are dilation and evacuation (D&E) procedures, an invasive surgical 

procedure that poses safety risks for the maternal patient. R. at 4. Additionally, the legislature 

learned of new medical evidence showing that unborn children begin to develop sensation 

around 12 weeks gestation, developing the ability to open and close fingers and sense outside 

stimulations. R. at 4. In light of these medical developments, an unborn child who suffers 

through a D&E procedure at 15 weeks is potentially capable of feeling the procedure. R. at 4. 
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To address these serious concerns, H.B. 411 sought to limit the abortion procedure after 

15-weeks gestational age. The bill requires a doctor to first determine gestational age before 

performing an abortion. R. at 3. If the probable gestational age exceeds fifteen weeks, then 

“[e]xcept in a medical emergency or in the case of a severe fetal abnormality, a person shall not 

perform, induce, or attempt to perform or induce an abortion of an unborn human being.” R. at 3. 

In addition to exceptions for medical emergency and severe fetal abnormality, H.B. 411 also 

provides exceptions where necessary to protect the life or health of the mother and where the 

pregnancy resulted from rape or incest. 

H.B. 222, meanwhile, preserves a woman’s right to decide how final disposal of the 

unborn human’s remains should proceed following an abortion, but requires that abortion 

providers inform women that they have the ultimate choice with respect to disposal (“the 

information provision”). R. at 5. A woman may then choose to handle disposal herself (a right 

she has always had in the State of Greene), or choose to have the abortion provider handle 

disposal. R. at 5. If the abortion provider handles disposal, H.B. 222 requires that the facility 

obtain a burial transmit permit (“the permit requirement”), as would be necessary for the remains 

of a born human, and prohibits simultaneous cremation of the unborn person’s remains with 

medical waste (“the simultaneous cremation ban”). R. at 5–6. If the provider handles disposal, 

the woman is not involved in disposal any further and therefore does not participate in either of 

the methods (individual burial or individual cremation) available to abortion facilities. R. at 5. 

Prior to H.B. 222, women still had the choice of self-disposal, even if their providers did 

not inform them. R. at 5. Likewise, the transportation of dead human bodies was regulated by the 

same permits now applicable to the dead bodies of the unborn. R. at 6. The unborn’s remains 

were, however, considered medical waste and thus subject to the undignified process of 
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simultaneous cremation, which could not and cannot be performed on the remains of a person 

who died after being born. R. at 5. 

H.B. 222’s legislative history evinces a concern for medical ethics. R. at 5. More 

precisely, Greene’s legislature wanted to ensure medical professionals used disposal methods 

that show “respect for the life of the unborn.” R. at 5. H.B. 222 advances the voters’ will in four 

regards: (1) it prevents unborn humans from being classified as medical waste; (2) it restricts 

providers from using disposal methods that could not be used on fully developed human remains; 

(3) it requires the same transport permit required for all other human remains; and (4) it affirms a 

woman’s ultimate ability to make her own choices about disposal. R. at 3, 5–6. 

Greene Women’s Health Clinic—which enjoys a monopoly over providing abortions in 

Greene as a result of its state licensure—and one of its doctors, Elon Sternberger, brought suit 

challenging both laws. R. at 4, 6. Over the state’s objections, the district court limited discovery 

solely to the issue of viability, preventing fact finding on the burdens and benefits that the law 

imposed to maternal health and fetal life. R. at 5. After finding that fifteen weeks was before the 

point of viability, the district court then enjoined H.B. 411. R. at 4–5. It similarly enjoined H.B. 

222 with a declaratory judgment. R. at 6. 

The United States Court of Appeals for the Fourteenth Circuit affirmed the district 

court’s ruling. R. at 14–15. With regard to H.B. 411, the court decided that the law was an 

abortion ban and that all abortion bans that affect some pre-viability abortions are 

unconstitutional. R. at 8. The court rejected the State of Greene’s argument that this Court’s 

jurisprudence requires the court to consider the benefits and burdens of the law in assessing its 

constitutionality. R. at 8. Judge Knotts, writing reluctantly in concurrence, agreed with the 

majority on the basis of Supreme Court precedent, but wrote separately to urge the Supreme 
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Court to reevaluate its abortion jurisprudence, as a right to abortion has “no basis in text, 

structure, history, or tradition.” R. at 16.  

As to H.B. 222, the Fourteenth Circuit affirmed summary judgment for the Plaintiffs 

(now Respondents) under the undue burden framework. First, the court speculated as to potential 

burdens that may come to effect women in Greene, searching for possible problems with costs, 

vendors, and compliance. R. at 11. Without citation or evidence, the court even suggested that 

H.B. 222 might cause Greene Women’s Health Clinic to stop providing abortion services. R. at 

11. Second, the court found a psychological burden to H.B. 222, concluding that women who do 

not believe an unborn child is human may be burdened by the state’s respect for human dignity. 

R. at 11–12. Third, the court invalidated all of H.B. 222. R. at 12. The court’s opinion did not 

even discuss the information provision, only the permit requirement and simultaneous cremation 

ban. R. at 12. 

The Fourteenth Circuit alternatively assessed whether H.B. 222 would survive rational 

basis review. It held that Greene’s law would only pass rational basis review if disposition of 

terminated, unborn life exactly matched the law for disposition of born human bodies, and if the 

law fully prevented women who chose self-disposal from using simultaneous cremation or 

unpermitted transport. R. at 12. The court did not consider the specific state interests in medical 

ethics or regulating the medical profession that justify more stringent regulations for providers 

than for women who choose self-disposal. See R. at 12. The opinion concluded by expressing 

doubt that a state can consider unborn human life to be a person, and rejecting the importance of 

state interests in unborn life compared with interests of the public. R. at 13. 

This Court granted certiorari. R. at 21. 
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SUMMARY OF THE ARGUMENT 

This Court should reverse the Fourteenth Circuit’s decision declaring H.B. 411 and H.B. 

222 unconstitutional, because neither law offends the Fourteenth Amendment’s Due Process 

Clause. In so holding, this Court should overrule Roe v. Wade and Planned Parenthood v. Casey. 

The Court should also find that H.B. 222 is not bound by Roe and Casey, because it does not 

implicate the abortion decision. However, even if the Court retains Roe and Casey and analyzes 

both laws under their framework, H.B. 411 and H.B. 222 still pass constitutional muster under 

the higher standard of scrutiny imposed by those decisions. 

 This Court considers four factors in deciding whether to overrule precedent: (1) the 

quality and workability of the reasoning, (2) the consistency of the decision with related 

decisions, (3) reliance on the decision, and (4) legal and factual developments since the decision. 

In the case of Roe and Casey, the Court erroneously found a fundamental right to abortion, with 

far-reaching consequences. Fundamental rights must, at minimum, be “implicit in the concept of 

ordered liberty” and, in many cases, “deeply rooted within this Nation’s history and traditions.” 

Fundamental rights that are implicit in the concept of ordered liberty, such as interracial 

marriage, same sex marriage, contraception use, and same sex sexual activity, implicate the issue 

of individual autonomy. Abortion on the other hand, involves balancing a woman’s bodily 

autonomy against the competing interests of her unborn child. Further, abortion prior to viability 

is not deeply rooted in this Nation’s history and tradition. If anything, historical law used 

quickening, not viability, as the key point in pregnancy. Therefore, the Court in Roe erroneously 

found abortion to be a fundamental right. In so doing, the Court inserted itself into a 

controversial political arena and imposed its opinion on an issue with complex competing 
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interests. These interests would be best resolved by the democratically elected legislature, not the 

courts.  

With Roe and Casey overturned, this Court should analyze H.B. 222 and H.B. 411 under 

the rational basis standard of review, which upholds laws rationally related to a legitimate state 

purpose. H.B. 411 and H.B. 222 are rationally related to the State’s strong interests in maternal 

and fetal life as well as protecting the medical profession. Therefore, they pass rational basis 

review. 

 Further, H.B. 222, which governs the disposal of fetal remains following abortion, does 

not even implicate Roe and Casey. Because H.B. 222 governs fetal remains, it comes into play 

only after a woman has made the abortion decision and therefore changes nothing about that 

decision. Even the provision that requires abortion providers to inform women that they have the 

ultimate choice about disposal of remains changes nothing about the abortion process. Women in 

the State of Greene have always been able to choose their own method of disposition. H.B. 222 

merely requires that they be informed of that right. 

 Even if H.B. 411 and H.B. 222 are subject to the undue burden standard of scrutiny 

established in Casey, both laws still pass constitutional muster. Under the strictest application of 

the undue burden standard, (1) the benefits of the law must exceed its burdens, and (2) the law 

must not place a substantial obstacle in the path of women seeking abortions. The Court must 

consider benefits that relate to the purported purposes of the law and, where there is medical 

uncertainty, defer to legislative fact finding. 

 H.B. 411 passes the undue burden standard of scrutiny. Given the legislature’s findings 

regarding the development of fetal sensation, the law promotes fetal life and prevents the 

degradation of the medical profession that would occur if providers were allowed to perform late 
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term abortions on sentient unborn children. Further, H.B. 411 poses only minimal obstacles to 

women seeking abortions because it merely requires that women who would seek abortions after 

15 weeks (approximately one woman per week in the State of Greene) instead obtain them prior 

to 15 weeks. H.B 222 similarly passes the undue burden standard. The State of Greene’s sole 

abortion clinic has provided no evidence that it will close or otherwise stop providing abortion 

services as a result of the fetal disposition regulations. As to the requirement that women receive 

information about their right to dispose of their unborn child, that law poses no more obstacle 

than other informed consent provisions that this Court has repeatedly upheld, such as 

requirements that women be informed of the nature and consequences of the abortion decision. 

For the foregoing reasons, this Court should reverse the Fourteenth Circuit’s decision and 

uphold H.B. 411 and H.B. 222 as legitimate exercises of the State’s power to regulate health and 

welfare. 
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ARGUMENT 

I. HOUSE BILL 411 IS A CONSTITUTIONAL EXERCISE OF THE STATE’S POLICE 
POWER THAT DOES NOT IMPOSE AN UNDUE BURDEN ON A WOMAN’S 
ABILITY TO OBTAIN AN ABORTION. 

 
Among the powers reserved to the States by the Tenth Amendment is the police power: the 

ability to regulate conduct to promote health and welfare. U.S. Const Amend. X. Police power, 

is, however, limited by constitutional considerations. Under the Fourteenth Amendment’s Due 

Process Clause, States cannot deprive citizens of “life, liberty, or property, without due process 

of law.” U.S. Const. Amend. XIV, § 1. Most state laws do not offend the Due Process Clause as 

long as they rationally relate to a legitimate state objective. Roe v. Wade, 410 U.S. 113, 173 

(1973) (Rehnquist, J., dissenting) (citing Williamson v. Lee Optical Co., 348 U.S. 483, 491 

(1955)). However, “fundamental rights” are afforded higher Constitutional protections and state 

laws that impinge on those rights trigger correspondingly higher levels of judicial scrutiny. Id. at 

155 (majority opinion).  

H.B. 411, which limits abortions after 15-weeks gestational age, R. at 3, is a constitutional 

exercise of the State of Greene’s police power. It does not offend due process. First, in so 

holding, this Court should overturn its previous decisions in Roe v. Wade, id., and Planned 

Parenthood v. Casey, which found that abortion prior to viability is a fundamental right. 505 

U.S. 833 (1992). Second, even if this Court upholds Roe and Casey, under the prevailing undue 

burden standard of scrutiny, H.B. 411 is constitutional because it does not place a substantial 

obstacle in the path of women seeking abortions in the State of Greene. 

A. There Is No Fundamental Right To Abortion Pre-Viability: Roe v. Wade And 
Planned Parenthood v. Casey Should Therefore Be Overruled.  
 
The right to abortion is not a fundamental right under the Fourteenth Amendment and even if 

it is, the right to an abortion post-quickening but pre-viability is not a fundamental right. H.B. 
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411, which limits abortions at fifteen weeks, should therefore be analyzed under rational basis 

review. 

In Roe v. Wade, this Court held that abortion is a fundamental right covered by the 

Fourteenth Amendment’s protection of “liberty.” Roe, 410 U.S. at 153. The Roe Court 

established a trimester framework, a form of strict scrutiny, to analyze whether state regulations 

unconstitutionally violated that right. Id. at 162-64. Under that framework, the State has no 

compelling interests in the first trimester of pregnancy and cannot regulate abortion during that 

period. Id. In the second trimester, the State’s interest in maternal health becomes compelling, 

justifying health regulations but not regulations to protect fetal life. Id. at 163. And in the third 

trimester (after the point of fetal viability), the State’s interest in potential life becomes 

sufficiently compelling to justify prohibiting abortion, as long as there are exceptions to preserve 

the life or health of the mother. Id. at 163-64. In Planned Parenthood v. Casey, the Court upheld 

the “essential holding” of Roe – that women have a fundamental right to abortion prior to 

viability. 505 U.S. at 846. However, Casey overturned the trimester framework because, unlike 

in Roe, the Court recognized that the State’s interest in potential life can justify regulations 

throughout pregnancy, not merely at viability. Id. at 872-73. 

 The legitimacy of this Court depends on its ability to overrule wrongly decided 

precedent; indeed, some of this Court’s most respected decisions are those that corrected 

egregious errors of the past. Brown v. Bd. of Educ., 347 U.S. 483 (1954) (overruling Plessy v. 

Ferguson, 163 U.S. 537 (1896)); West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937) 

(overruling Lochner v. New York, 198 U.S. 45 (1905)); Lawrence v. Texas, 539 U.S. 558 (2003) 

(overruling Bowers v. Hardwick, 478 U.S. 186 (1986)); Loving v. Virginia, 388 U.S. 1 (1967) 

(overruling Pace v. Alabama, 106 U.S. 583 (1883)). Reviewing questions of constitutional 
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interpretation for judicial error is particularly important because those decisions are difficult to 

correct in any other way. Casey, 505 U.S. at 954-55 (1992) (Rehnquist, J., concurring in the 

judgment in part and dissenting in part) ("Erroneous decisions in such constitutional cases are 

uniquely durable, because correction through legislative action, save for constitutional 

amendment, is impossible. It is therefore our duty to reconsider constitutional interpretations that 

'depart from a proper understanding' of the Constitution.") (citations omitted). 

Nevertheless, the doctrine of stare decisis demands that the Court have strong grounds to 

overrule precedent. See Casey, 505 U.S. at 864. This Court considers four major factors in 

deciding whether to overrule a prior decision: (1) the quality and workability of the reasoning; 

(2) the consistency of the decision with other related decisions; (3) reliance on the decision; and 

(4) legal and factual developments since the decision was made. Janus v. Am. Fed’n of State, 

Cnty., & Mun. Emps., Council 31, 138 S. Ct. 2448, 2478-79 (2018); Casey, 505 U.S at 854-55. 

Analyzing these factors with regard to abortion demonstrates the necessity of overturning Roe 

and Casey. 

1. The quality of Roe and Casey’s reasoning, and their consistency with related 
decisions weigh in favor of overruling both decisions. 
 

Roe and Casey found a fundamental right to abortion prior to viability; however, this 

decision was both poorly reasoned and inconsistent with this Court’s substantive due process 

jurisprudence. A fundamental right must, at minimum, be “implicit in the concept of ordered 

liberty,’ such that ‘neither liberty nor justice would exist if [it] were sacrificed.” Washington v. 

Glucksberg, 521 U.S. 702, 721 (1997) (quoting Palko v. Connecticut, 302 U.S. 319, 325, 326 

(1937)). Some jurists also require that fundamental rights be “deeply rooted in this Nation’s 

history and tradition.” Id. (quoting Moore v. E. Cleveland, 431 U.S. 494, 503 (1977)). When this 

Court identifies a fundamental right, it must provide a “careful description of the asserted liberty 
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interest,” so as to avoid construing the Due Process Clause too broadly and delving into judicial 

policymaking. Id. If the Court fails to provide a “careful description,” it risks returning to the 

mistakes of the Lochner era, when this Court used a broad conception of the “liberty to contract” 

to “strike down laws which were thought unreasonable, that is, unwise or incompatible with 

some particular economic or social philosophy." Ferguson v. Skrupa, 372 U.S. 726, 729 (1963). 

This Court is not a legislature, and its interpretations of the Constitution must be careful not to 

stray into the realm of policymaking. Id. 

Roe repeated the mistakes of the Lochner era, by inferring a broad “right to privacy” in the 

Due Process Clause without providing a “careful description” of that right. Roe, 410 U.S. at 152. 

In reality, the right to abortion is unlike other due process rights, including interracial marriage, 

Loving, 388 U.S. 1, contraception use, Eisenstadt v. Baird, 405 U.S. 438 (1972), same sex sexual 

activity, Lawrence, 539 U.S. 558, and same sex marriage. Obergefell v. Hodges, 576 U.S. 644 

(2015). All of these fundamental rights implicate individual autonomy –the most intimate 

choices that an individual makes about his or her own identity and purpose. Id. at 665-66. 

Individual autonomy, not “privacy,” is the right so “implicit in the concept of ordered liberty” as 

to be protected under the Due Process Clause. 

 Abortion, however, is not about individual autonomy, because there is inherently another 

interest involved in the abortion decision – that of the unborn child. The Roe Court recognized 

this by acknowledging a legitimate State interest in protecting “potential life.” Roe, 410 U.S. at 

162. But rather than leaving the decision of how to balance the conflicting interests of women 

and unborn children to the democratically elected legislature, the Roe Court instead imposed its 

own policy preferences, prohibiting legislatures from regulating on behalf of potential life prior 
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to viability. Id. at 163-64. Casey then unthinkingly affirmed Roe without addressing its 

inconsistency with other substantive due process jurisprudence. Casey, 505 U.S. at 845-46. 

 Another inconsistency with traditional due process analysis is Roe’s choice, and Casey’s 

affirmation of, viability as the point at which the State may prohibit abortions. The right to pre-

viability abortions is not “deeply rooted in this Nation’s history and tradition.” Glucksberg, 521 

U.S. at 721 (quoting Moore, 431 U.S. at 503). Under English common and statutory law, 

viability was never a key point in pregnancy. On the contrary, abortion was criminalized after 

quickening, the point at which the mother first feels a fetus move. Roe, 410 U.S. at 134-138. 

Quickening can occur as early as 14 weeks, see M.J O’Dowd and T.M O’Dowd, Quickening- a 

Re-Evaluation, British J. Obstetrics & Gynaecology (1985), well before the point of viability. If 

this Court does retain a fundamental right to abortion, it should move the point at which the State 

may prohibit abortions from viability to the 14th week of pregnancy at the latest. 

2. Factual and legal developments since Roe and Casey weigh in favor of overruling 
those decisions and also evince a lack of reliance on these decisions. 

 
 The Roe decision remains controversial among members of this Court and in the public. 

Recent cases, such as Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292 (2016) and June 

Med. Servs., L.L.C v. Russo, 140 S. Ct. 2103 (2020), have been 5-4 decisions on this Court that 

provoked strong dissenting opinions. In the public, a majority of individuals in seven states 

support making abortion illegal in most cases, evidence of strong moral and philosophical views 

in favor of that position. Jeff Diamant & Aleksandra Sandstrom, Do State Laws on Abortion 

Reflect Public Opinion? Pew Research Center (Jan. 21, 2020), 

https://www.pewresearch.org/fact-tank/2020/01/21/do-state-laws-on-abortion-reflect-public-

opinion/. The State of Greene exemplifies this–in the most recent election, the state’s voters 

chose a pro-life governor and legislature because of their commitment to protecting the unborn. 
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R. at 3. Yet, the continuing force of Roe v. Wade prevents these elected officials from fulfilling 

the desires of the voting public. 

 Changes in medicine since Roe and Casey also weigh in favor of allowing state legislatures, 

not the courts, to regulate abortion. As the State of Greene’s legislature found, R. at 4, growing 

medical evidence suggests that fetuses develop sensory capabilities between 12 and 17 weeks 

gestation, making it possible that they also feel the abortion procedure when it is performed after 

that point. Jaqueline Fagard et. al, Fetal Origin of Sensorimotor Behavior, 12 Frontiers in 

Neurobotics 23 (2018). This is still a developing area of medical research; however, as this Court 

recognized in Gonzalez v. Carhart, state legislatures are better positioned than the courts to make 

policy in the face of medical uncertainty. 550 U.S. 124, 163 (2007). The continuance of Roe, 

however, prevents state legislatures from acting on new medical evidence. 

3. Rational basis is the appropriate legal standard for laws regulating abortion. 

 With Roe and Casey overruled, H.B. 411 should be analyzed under rational basis review, 

which upholds state regulations as constitutional so long as they are rationally related to a valid 

state objective. Romer v. Evans, 517 U.S. 620, 631 (1996). In making this determination, this 

Court is highly deferential to the state legislature’s findings of fact. United States v. Carolene 

Products Co., 304 U.S. 144, 152 (1938); Ferguson, 372 U.S. at 731. Protecting human life, 

vulnerable individuals, and women’s health, and preserving the integrity of the medical 

profession have long been recognized as valid state objectives for regulation. See Glucksberg, 

521 U.S. at 728, 731; Roe, 410 U.S. at 148-151; Gonzalez, 550 U.S. at 157. 

 The State of Greene’s legislature enacted H.B. 411 to: (1) protect the unborn from feeling the 

abortion procedure; (2) prevent the degradation of the medical profession; and (3) protect 

maternal health. R. at 4. This Court has previously recognized each of these objectives as valid. 
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The legislature likewise found that H.B. 411 rationally relates to these objectives. The majority 

of abortions performed after 15 weeks gestational age are dilation and evacuation (D&E) 

procedures, which are more dangerous to women’s health than abortions performed earlier in 

pregnancy. R. at 4. The D&E abortion is a barbaric procedure that typically involves using 

instruments to dismember the fetus prior to removal. R. at 4; Gonzalez, 550 U.S. at 135-36. 

Recent medical developments show that sensational development in utero occurs between 12 and 

17 weeks, meaning that fetuses aborted during this period may feel the procedure. R. at 4. By 

limiting abortions after 15 weeks, H.B. 411 advances the State’s interests by requiring that most 

abortions take place before the development of sensation and during a period when most women 

can receive a medication abortion. This is a safer and less barbaric alternative to the D&E 

procedure. 

 B. Even Under the Casey Undue Burden Standard, H.B. 411 is Constitutional. 

 Even if this Court retains the higher standard of scrutiny established in Casey, H.B. 411 is 

still constitutional. It regulates abortion, it does not prohibit it. And, H.B. 411 passes the undue 

burden standard of scrutiny. It does not pose a substantial obstacle to women seeking abortions 

prior to viability and its benefits outweigh its burdens. 

  The undue burden standard replaced Roe’s trimester framework as the appropriate standard 

of scrutiny applicable to abortion regulations. Casey, 505 U.S. at 873-74. Under that standard, 

the State may not prohibit abortion before viability. Id. at 846. It may regulate abortion before 

viability; however, those regulations may not impose an undue burden on women’s right to 

choose abortion. Id. at 873.  

 H.B. 411 is not a prohibition of abortions before viability, but is instead a regulation. The law 

allows abortions after 15 weeks in the case of medical emergency, severe fetal abnormality, 
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where necessary to preserve the life or health of the mother, and where the pregnancy resulted 

from rape or incest. R. at 3. For all other abortions, H.B. 411 does not prohibit the procedure, but 

merely places a time limit on when women may choose abortion. R. at 3. Because H.B. 411 is 

not a prohibition, it must be analyzed under the undue burden standard where its benefits may be 

assessed. 

1. H.B. 411 does not pose an undue burden on the abortion right, because it is not a 
substantial obstacle and its stated benefits outweigh its burdens. 

 
 H.B. 411 satisfies the undue burden test, because it does not pose a substantial obstacle to 

abortion access and its benefits to maternal health and fetal life outweigh its burdens. Under one 

application of the undue burden standard, a pre-viability abortion regulation is permissible as 

long as it is reasonably related to a state interest and does not pose a substantial obstacle to 

abortion access. June Med. Servs., 140 S. Ct. at 2135-36 (Roberts, C.J, concurring). Under the 

strictest application, however, a pre-viability abortion regulation is only permissible if the 

benefits it confers outweigh the burdens it imposes. Hellerstedt, 136 S. Ct. at 2309-10. The Court 

considers benefits related to the regulation’s purported purpose. For example, in Gonzalez, 

Congress banned the partial birth abortion procedure to prevent the coarsening of society that 

would result from implicitly sanctioning a brutal and inhumane procedure. Gonzalez, 550 U.S. at 

157. The Court concluded that the ban effectively advanced these purposes and that those 

purposes were legitimate exercises of the State’s interest in the dignity of life. Id. at 158-161. In 

contrast, in Hellerstedt, the Court decided that Texas’ admitting privilege and surgical center 

requirements were promulgated for the purpose of protecting maternal health (Texas’ legislature 

did not provide a specific rationale for its legislation, but the Court decided that maternal health 

was the most logical purpose). Hellerstedt, 136 S. Ct. at 2310. After concluding that the benefits 
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of the law to maternal health did not outweigh their burdensome effect in closing almost half the 

abortion providers in the state, the Court struck down the law. Id. at 2312-13. 

 Additionally, where there is scientific uncertainty as to factual findings regarding benefits 

and burdens, the Court must defer to the legislature’s fact finding. Gonzalez, 550 U.S. at 163 

(recognizing that the legislature is better positioned for fact finding in the face of scientific 

uncertainty). Deference to the legislature’s fact finding is particularly important in this case, 

since the District Court limited discovery to the issue of viability and prevented most fact finding 

on issues related to benefits and burdens. R. at 4-5. 

 House Bill 411’s stated purposes are: (1) to protect potentially sentient fetuses from 

barbaric abortion procedures; (2) to protect maternal health; and (3) to prevent the degradation of 

the medical profession that would result from performing surgical dismemberment on possibly 

sentient beings. R. at 4. These are legitimate and important State interests. H.B. 411 would 

provide significant benefits in furtherance of these interests. As the legislature found, most 

procedures after 15 weeks are dilation and evacuation procedures; therefore, limiting abortion 

after 15 weeks would encourage women to pursue less invasive and barbaric procedures. Further, 

proscribing abortion after 15 weeks encourages women to have the procedure earlier, before their 

fetuses develop sensation, thereby reducing the moral implications of the abortion decision and 

the corresponding degradation of the medical profession. R. at 4. 

 The benefits H.B. 411 confers outweigh the burdens the law imposes –which are almost 

nonexistent. As Respondent concedes, the State of Greene’s sole abortion provider, Greene 

Women’s Health Clinic, does not provide abortions after 16 weeks gestational age. R. at 5. 

Between 15 and 16 weeks, it provides approximately one abortion each week. R. at 8. H.B. 411 

does not limit the abortion procedure prior to 15 weeks. R. at 3. Therefore, H.B. 411 merely 
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requires that women who would receive an abortion between 15 and 16 weeks instead receive an 

abortion one week earlier. R. at 8. The law gives women more than two months after most 

women know they are pregnant to obtain an abortion. This requirement is nowhere near as 

burdensome as Texas’ requirements that were invalidated in Hellerstedt (which would have 

closed half the abortion providers in the State), 136 S. Ct. at 2312, or the spousal notification 

requirement struck down in Casey (which would have completely barred women who could not 

tell their husbands they were seeking an abortion). 505 U.S. at 893. Greene Women’s Health 

Clinic provides no evidence that it will close if forced to provide some abortions a week earlier 

and similarly provides no evidence that women who normally receive the procedure between 15 

and 16 weeks would be unable to receive it one week earlier if required by statute to do so. 

Because the benefits of House Bill 411 clearly outweigh these almost nonexistent burdens, 

House Bill 411 passes the undue burden standard and should be upheld as a valid exercise of the 

State’s police power. 

 

II. H.B. 222 DOES NOT IMPOSE AN UNDUE BURDEN ON THE DECISION TO HAVE 
AN ABORTION. 
  

H.B. 222 is constitutional. First, none of H.B. 222’s provisions (the information 

requirement, the permit requirement, or the simultaneous cremation ban) are restrictions on 

abortion. All accordingly receive rational basis review. Second, even if H.B. 222 were tested 

under heightened scrutiny, it would survive either the correct framework from Casey—under 

which it would ultimately be evaluated under rational basis review—or the strictest, which would 

balance its benefits against its minimal burdens. In sum, no matter how H.B. 222 is assessed, it is 

a valid law. 

A. H.B. 222 Should Be Evaluated Under—And Passes—Rational Basis Review. 
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Rational basis review is the appropriate standard for assessing the constitutionality of 

H.B. 222. H.B. 222, plainly, is not a law about the choice to have an abortion pre-viability 

because it only regulates actions after an abortion has been chosen. Because it does not implicate 

a fundamental right, the deferential standard of rational basis applies, and the law easily satisfies 

that standard. See, e.g., Carolene Products Co., 304 U.S. at 152, n. 4 (establishing the narrow set 

of circumstances under which a presumption of constitutionality might not apply); Glucksberg, 

521 U.S. at 721. 

1. No provision of H.B. 222 regulates the choice to have an abortion. 

No state “shall . . . deprive any person of life, liberty, or property without due process of 

law . . . .” U.S. Const. amend. XIV, § 1. In modern jurisprudence, the Due Process Clause 

protects substantive rights. See generally Twining v. New Jersey, 211 U.S. 78 (1908); Palko v. 

Connecticut, 302 U.S. 319 (1937). However, its protections only extend where a fundamental 

right is implicated. See, e.g., Glucksberg, 521 U.S. at 721. Excepting these rare instances, 

rational basis review is the default standard to keep courts from interfering with valid exercises 

of legislative power. See Carolene Products, 304 U.S. at 152 (deferring to the legislature on 

matters not involving Constitutional rights or suspect classes). 

For a right to be fundamental, and therefore protected by the Due Process Clause, it must 

be “‘deeply rooted in this Nation’s history and tradition’ . . .  and ‘implicit in the concept of 

ordered liberty,’ such that ‘neither liberty nor justice would exist if [the right] were sacrificed.’” 

Id. at 720 (quoting Moore, 431 U.S. at 503 (plurality opinion); Palko, 302 U.S. at 325–26)); see 

also Michael H. v. Gerald D., 491 U.S. 110, 122–23 (1989) (plurality opinion); Snyder v. 

Massachusetts, 291 U.S. 97, 105 (1934). Determining whether a right is fundamental requires an 

analysis of history, tradition, and practice. Glucksberg, 521 U.S. at 721. In so doing, the right 
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must be defined with precision and specificity. Id. at 723 (“right to commit suicide which itself 

includes a right to assistance in doing so” versus a broader right like privacy or medical 

autonomy); see also Michael H., 491 U.S. at 124 ("whether the relationship between persons in 

the situation of [the facts] has been treated as a protected family unit” versus a broader framing 

like family, generally). 

This Court has previously applied heightened, albeit not fully strict, scrutiny in 

substantive Due Process Clause cases involving the choice to terminate a pregnancy. See Casey, 

505 U.S. at 871 (quoting Roe, 410 U.S. at 163) (“The Roe Court recognized the State’s 

‘important and legitimate interest in protecting the potentiality of human life.’”) (emphasis 

added). To the extent heightened scrutiny endures in the abortion context,[1] the narrow right at 

issue is not an abortion, broadly, but the ability to choose an abortion under the circumstances 

and at the gestational ages protected in Casey. See id. at 872. The Eighth Circuit concluded that a 

Minnesota law regulating how medical providers can dispose of remains of the unborn did not 

implicate the abortion choice itself. Planned Parenthood v. Minnesota, 910 F.2d 479, 486–87 

(8th Cir. 1990) (“Rather than regulating abortion, this statute acknowledges the existence of 

abortion and regulates an issue related to abortion.”). In so doing, that court needed only to apply 

rational basis review, which the law passed. Id. at 487–88. 

H.B. 222 does not regulate the choice to have an abortion. Rather, two of its provisions—

the permit requirement and the simultaneous cremation ban—apply only after the decision has 

been made. An abortion provider need not obtain a permit for, or choose a method for disposing 

of, the remains of an unborn human unless there is already an unborn human. R. at 5; see also 

Planned Parenthood v. Minnesota, 910 F2.d at 486–87. H.B. 222 has no effect on abortion 

providers until the choice to have an abortion has already been exercised by the patient. See R. at 
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5. Implicit in H.B. 222 is a free choice: there is no need to regulate disposal if no one is able to 

choose an abortion. If the law were to touch on a fundamental right, this Court would need to 

recognize a deeply-rooted history in which a right to dispose of embryonic and fetal remains 

without a permit, via simultaneous cremation alongside medical waste, has been so engrained in 

American tradition that liberty itself cannot exist without it. See Glucksberg, 521 U.S. at 723; 

Michael H., 491 U.S. at 124. There is no such right. 

The bill’s information provision may apply before a woman makes the final decision to 

have an abortion, yet it still does not implicate a fundamental right because the information is 

only about what happens after an abortion. R. at 5. Put another way, H.B. 222 makes no change 

to the process of choosing to have an abortion because there will always be remains of the 

unborn human, and women in Greene have always had the choice of self-disposal or of allowing 

the provider to handle these final steps. R. at 5. Informing women of a right they have always 

had does not infringe upon their liberty. The fundamental right that would need to be found here 

is one to be ignorant of a choice about embryonic and fetal remains, an absurdity when the 

preliminary choice is itself what Respondents purport needs protection in the first place. 

Implicating no fundamental rights, H.B. 222, as a whole and in its several provisions, is 

subject only to rational basis review. 

2. Each provision of H.B. 222 is rationally related to a legitimate government interest. 

Under rational basis review, “a state law need only be ‘rationally related to legitimate 

government interests.’” Box v. Planned Parenthood of Ind. & Ky., Inc., 139 S. Ct. 1780, 1782 

(2019) (quoting Glucksberg, 521 U.S. at 728). The legitimate interest need not be the actual one 

the government purports; “‘any conceivable basis’” is enough. Box, 139 S. Ct. at 1782 (quoting 

Armour v. Indianapolis, 566 U.S. 673, 685 (2012)). Likewise, the rational relationship does not 
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have to be perfect—there just needs to be a connection. Id. Rational basis review is, in effect, 

extremely lenient. Cf. New York State Bd. of Elections v. Lopez Torres, 552 U.S. 196, 209 (2008) 

(Stevens, J., concurring); Carolene Products, 304 U.S. at 152.  

This Court has already applied rational basis review to a law regulating the disposal of 

the remains of unborn humans. See Box, 139 S. Ct. at 1781. Reiterating that “the [s]tate has a 

‘legitimate interest in the proper disposal of fetal remains,’” the Court upheld the Indiana law, 

which prohibited simultaneous cremation by removing unborn human remains from the 

definition of medical waste, as rationally related to that interest. Id. at 1781–82 (quoting Akron v. 

Akron Ctr. for Reproductive Health, Inc., 462 U.S. 416, 452 n. 45 (1983)). Indiana’s statute was 

so clearly related to this interest that the Court’s rational relationship analysis was conclusory. 

See id. at 1782 (finding a rational relationship in exactly two sentences). 

All three provisions of H.B. 222 rationally relate to the state’s legitimate interest in the 

disposal of the remains of the unborn. The information provision simply facilitates disposal by 

making individuals aware that self-disposal is one of the permitted options. The permit 

requirement and simultaneous cremation ban rationally advance the state’s interest by regulating 

who can dispose of remains and how. This Court already established as much in Box. Id. at 1782. 

Whether the law is under- or overinclusive in who, or which methods of disposal, it regulates, is 

irrelevant to rational basis review, which allows for imperfect tailoring. Id. at 1782 (citing 

Armour, 566 U.S. at 685). Likewise, the projected or realized effect of the law in accomplishing 

the state’s goals does not matter, either. Id. (citing Armour, 566 U.S. at 685). 

Simply, to pass rational basis review, H.B. 222 must have some rational connection to the 

disposal of unborn human remains. Its three provisions do. 

B. H.B. 222 Passes The Undue Burden Framework, Regardless. 
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Even if this Court were to assess H.B. 222 using the undue burden framework, the law 

would still pass heightened scrutiny because it does not unduly burden a woman’s choice to have 

an abortion. H.B. 222 does not create a substantial obstacle to obtaining a pre-viability abortion, 

which by one reading of the undue burden standard entitles it to rational basis review. See June 

Med. Servs., 140 S. Ct. at 2135–36 (Roberts, C.J., concurring). In the alternative, the law’s 

benefits in advancing legitimate government interests still exceed any burdens incidental to 

them, thereby passing the strictest possible test. See Hellerstedt, 136 S. Ct. at 2310–11. 

1. No provision of H.B. 222 creates a substantial obstacle. 

The undue burden standard invalidates laws that have “the purpose or effect of presenting 

a substantial obstacle to a woman seeking an abortion [pre-viability].” Casey, 505 U.S. at 878; 

Hellerstedt, 136 S. Ct. at 2300. Persuading someone to choose life over abortion is not a 

substantial obstacle. Casey, 505 U.S. at 878. Rather, the state simply must not take the final 

decision away before viability, either by banning abortion entirely or through a substantial 

obstacle that does so in effect. Id. at 879; Gonzales, 550 U.S. at 146. 

Examples of substantial obstacles confirm the standard's severity. In Hellerstedt, a Texas 

law’s two provisions radically increased the number of women of reproductive age living more 

than 50, 100, 150, and 200 miles from an abortion provider. Hellerstedt, 136 S. Ct. at 2301. At 

the law’s mildest, 800,000 women living more than 50 miles from a clinic would have increased 

to 2,000,000; at its harshest, 10,000 women more than 200 miles from a provider would have 

become 750,000. Id. However, a law that banned an entire method of terminating a pregnancy 

was not found to create a substantial obstacle, in part because that method was not commonly 

used pre-viability. Gonzales, 550 U.S. at 132–33. In other words, the actual, measurable impact 

of a law determines the obstacle. Even laws that read harshly, like those prohibiting entire 
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procedures, do not necessarily place a substantial obstacle on any pre-viability right to choose. 

See id. 

Moreover, a substantial obstacle must be created by the government. Cf. Harris v. 

McRae, 448 U.S. 297, 314–17 (1980) (the general proposition that the government cannot create 

obstacles on pre-viability abortion, but is under no obligation to remove ones it did not create); 

Maher v. Roe, 432 U.S. 464, 473–74 (1977) (same). Government's failure to act with respect to 

obstacles the government did not create does not amount to creating a substantial obstacle. 

Harris, 448 U.S. at 314–17; Maher, 432 U.S. at 473–74. 

Here, H.B. 222 imposes no substantial obstacle. Once again, parts of H.B. 222 actually 

regulate decisions made after the choice to have an abortion has already happened.[2] The permit 

requirement and the simultaneous cremation ban cannot be obstacles to the choice itself if the 

choice must already be made. 

Even so, the information provision, as well as the permit requirement and simultaneous 

cremation ban, come with no quantifiable effect on the ability to exercise any right to choose a 

pre-viability abortion. Respondents themselves do not suggest Greene’s sole provider will have 

to close to comply to H.B. 222. Unlike in Hellerstedt, Respondents have proffered no numerical 

evidence of what effectively taking the choice away would look like. Compare R. at 11 (purely 

speculative costs and consequences) with 136 S. Ct. at 2301 (specifically quantifying the effects 

of the proposed law). Likewise, the information itself cannot create an obstacle when the remains 

always had to be disposed of and self-disposal was always an option. Cf. R. at 5; see also R. at 

11–12 (opinion below invalidating H.B. 222 without actually considering the information 

provision at all). Restated, any burden placed on the decision by having to confront reality is not 
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a substantial obstacle because law does not create the obstacle—nature does. Cf. Harris, 448 

U.S. at 314–17; Maher, 432 U.S. at 473–74.  

2. Rational basis review is appropriate for H.B. 222 even in heightened scrutiny. 

When an abortion regulation does not create a substantial obstacle, it should be evaluated 

under rational basis review. Despite misstatements of the standard set forth in Casey, there is no 

balancing test in the undue burden standard. June Med. Servs., 140 S. Ct. at 2135–36 (Roberts, 

C.J., concurring); see also Casey, 505 U.S. at 877. Rather, the substantial obstacle is, itself, the 

undue burden, and either exists or does not. June Med. Servs., 140 S. Ct. at 2135 (Roberts, C.J., 

concurring). Casey made this clear in creating the undue burden standard, stating that “[a] 

finding of an undue burden is a shorthand for the conclusion that a state regulation has the 

purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of 

a nonviable fetus.” 505 U.S. at 877. Where there is no substantial obstacle, rational basis review 

must be applied. Id. at 878; June Med. Servs., 140 S. Ct. at 2135 (Roberts, C.J., concurring). This 

is the correct reading of the undue burden standard because it is faithful to Casey, the originator 

of the test. To the extent balancing matters, it matters only as a balance between what is and is 

not a substantial obstacle. See Gonzales, 550 U.S. at 146. The balance is between showing 

“profound respect” for unborn humans and life and creating a substantial obstacle, not between 

the benefits and burdens of the law. Id. (quoting Casey, 505 U.S. at 877). 

In fact, the main cases applying the balancing test did so after finding a substantial 

obstacle, not in the absence of one. See Hellerstedt, 136 S. Ct. at 2300, 2310. (“Each places a 

substantial obstacle in the path of a woman seeking a previability abortion . . . .” then proceeding 

to balance benefits and burdens); June Med. Servs., 140 S. Ct. at 2112  (equating “substantial 

obstacle” with the benefits and burdens test). If a benefits and burdens test must be used, it exists 
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to determine what is a substantial obstacle, not to find an undue burden without one and invite 

encroachment on the democratic process driving laws like H.B. 222. Cf. R. at 3, 5 (linking 

popular elections to bill’s passage). Rational basis would still apply to those laws that do not 

create substantial obstacles. Therefore, without creating a substantial obstacle, H.B. 222 proceeds 

to rational basis review even within the heightened scrutiny framework. As previously discussed, 

each provision of H.B. 222 satisfies the demands of rational basis review. See also Box, 139 S. 

Ct. at 1781 (upholding similar law under rational basis test). 

3. Alternatively, H.B. 222 passes an undue burden balancing test. 

Under the strictest application of the undue burden framework, a balancing test applies, 

regardless of whether there is a substantial obstacle. Cf. Hellerstedt, 136 S. Ct. at 2310–11 

(balancing, but with a substantial obstacle). Rather than proceeding to rational basis review once 

no substantial obstacle is found, the balancing test would demand the benefits toward an 

important state interest (protection of potential life) outweigh the burdens on any right to choose 

a pre-viability abortion. Id.; see also June Med. Servs., 140 S. Ct. at 2136  (Roberts, C.J., 

concurring). Even so, such a test must remain true to Casey: balancing benefits and burdens is 

grounded in striking only “[u]nnecessary health regulations,” which have no benefit. Casey, 505 

U.S. at 878 (emphasis added).  H.B. 222 passes even this formulation of undue burden because it 

advances an important government interest with fewer burdens than previously upheld 

restrictions on abortion. 

i. Each provision of H.B. 222 advances an important state interest. 

Recognized in Akron and reaffirmed in Box, regulating disposal of unborn human 

remains is a legitimate state interest. Box, 139 S. Ct. at 1781–82  (citing Akron, 462 U.S. at 452 

n. 45). Indeed, “[r]egulations . . . may express a profound respect for the life of the unborn . . . .” 
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even within the undue burden framework. Casey, 505 U.S. at 877. Using proper disposal 

methods to respect the unborn child’s potential life then validly advances an important state 

interest without banning pre-viability abortion. See Id. at 871. All three provisions of H.B. 222 

have concrete benefits toward this interest. 

The information requirement benefits not only the potential life by ensuring proper 

disposal, but also benefits the would-have-been mother. The woman is allowed her ultimate 

choice on matters of disposal, while the state is allowed to keep that choice in a context 

respectful to the fact that a potential life has been lost, a fact specifically reemphasized as 

important in the abortion jurisprudence’s biggest reaffirmation of Roe. See id. The benefit of 

information is so clear that, even in invalidating H.B. 222, the Fourteenth Circuit never 

mentioned the information provision and focused solely on the other two components of the law. 

See R. at 11. 

Equally, both the permit requirement and simultaneous cremation ban have benefits in 

the state interest of respectful disposal and, consequently, protecting potential life. The state 

regulates abortion providers through H.B. 222. R. at 5–6. By insisting on respectful disposal 

methods, the state stops providers from losing their respect for the potential life lost, ensuring the 

interest in that potential life stays at the forefront for the doctors entrusted to perform those 

abortions still left lawful in Greene. See R. at 5 (discussing medical ethics and respect). While 

other methods can be used in self-disposal, the providers, whose ability to disrespect potential 

life would cause far more harm to the state’s important interest therein, can no longer violate a 

moral code the state has every right to adopt on behalf of its people’s clear will. Cf. Casey, 505 

U.S. at 877; R. at 3. 

ii. Each provision of H.B. 222 is minimally burdensome. 
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Most importantly, an undue burden cannot exist without burdens. In Casey, it was not an 

undue burden to require a 24-hour waiting period, information about accessing materials 

regarding the consequences of abortion on a fetus, or parental consent for minors seeking 

abortions. 505 U.S. at 882, 87, 99. This is true even where such requirements may raise the cost, 

or delay the timing, of an abortion. Id. at 886. An undue burden does not exist simply because 

the state expresses a preference, even if women are forced to confront that preference in making 

their own choice. See id. at 877. Nor is it ever an undue burden for the government to not do 

something that removes an obstacle it did not create. Harris, 448 U.S. at 314–17; Maher, 432 

U.S. at 473–74. Procedures to avoid potentially burdensome regulations may also preserve a 

law’s validity. See, e.g., Casey, 505 U.S. at 883–84. Burdens are tantamount to severe limits on 

access, wherein the provision of pre-viability abortion is effectively denied. See June Med. 

Servs., 140 S. Ct. at 2114–16 (extensive, quantifiable burdens); Hellerstedt, 136 S. Ct. at, 2301–

03 (same). 

Informing a woman of her ultimate choice to dispose of the fetus as she wishes is 

beneficial to all parties. Someone seeking to terminate a pregnancy may not know she can 

dispose of the remains herself, and therefore do so in the manner best suited to her beliefs about 

the procedure. If someone choosing a pre-viability abortion does not agree with the methods 

available to an abortion provider under H.B. 222, she may self-dispose. 

Any potential psychological burdens on the choice are also minimal. Knowing that 

something must happen to the remains after an abortion is not the state’s doing; the remains go 

somewhere, whether the state regulates it or not, and the state has no obligation to let people 

choose ignorance of their rights where it is more comfortable. If it is not an undue burden to have 

the psychological trauma of informing one’s parents of a pregnancy, and of a desire to terminate 
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it, and to further require parental permission, it cannot be an undue burden to have to recognize 

reality that even when defined as medical waste, unborn human remains needed to be disposed of 

in one manner or another. See Casey, 505 U.S. at 882, 87, 99. Moreover, for every woman 

speculatively experiencing psychological burden through information, there can be an equally 

hypothetical woman psychologically burdened by having to conceive of the potential life she can 

no longer carry as medical waste, like Greene used to do, yet the Fourteenth Circuit only invents 

the former. See R. at 5; 11. Nonetheless, the state does not have to fund abortion; the state does 

not have to make the abortion decision comfortable. Cf. Harris, 448 U.S. at 314–17 (no 

obligation to fund); Maher, 432 U.S. at 473–74 (same); Casey, 505 U.S. at 877 (framework 

allowing for laws to be upheld even if not maximizing every woman’s comfort). 

The permit requirement and simultaneous cremation ban are also no burdensome. The 

law can be avoided entirely by the person choosing to have an abortion. If she disagrees with the 

methods a provider can use, or the regulations a provider must comply with, she may self-

dispose, and it is simply not a burden to have to reconcile the fact a state may respect unborn life 

more than the individual does. See Casey, 505 U.S. at 883–84 (emphasizing in implied consent 

constitutionality analysis the presence of mechanism for physicians to avoid liability). 

Furthermore, while such a law may increase the cost of an abortion if providers pass on 

compliance expenses to patients, delays and increased costs were explicitly rejected as undue 

burdens in upholding several provisions while creating the standard itself. See id. at 876. Unlike 

Hellerstedt or June Medical, no one contends empirical changes in access, just speculative 

increases in cost. Compare 140 S. Ct. at 2114–16; 136 S. Ct. at 2301–03 with R. at 11. The 

burdens are minimal. 
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The balance of benefits and burdens demonstrates the constitutionality of H.B. 222 under 

even the most rigorous undue burden test. Even so, H.B. 222 is more appropriately assessed 

under rational basis review because it does not regulate the choice to have an abortion pre-

viability, or at least because it does not create a substantial obstacle in front of that choice. There 

is no test, and no interpretation of a test, that can make H.B. 222 a violation of substantive due 

process protections. The law chosen by the democratic will of the people of Greene must stand. 

  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
[1] See discussion supra Argument § I.A, for arguments as to why prior case law should be 
overruled. 
[2] See discussion supra Argument § II.A.1. 
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CONCLUSION 
For the foregoing reasons, the Court should reverse the Fourteenth Circuit’s decision. 
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APPENDIX I 

The powers not delegated to the United States by the Constitution, nor prohibited by it to 
the States, are reserved to the States respectively, or to the people. 

 
U.S. Const. amend. X 

 

All persons born or naturalized in the United States, and subject to the jurisdiction 
thereof, are citizens of the United States and of the state wherein they reside. No state 
shall make or enforce any law which shall abridge the privileges or immunities of citizens 
of the United States; nor shall any state deprive any person of life, liberty, or property, 
without due process of law; nor deny to any person within its jurisdiction the equal 
protection of the laws. 

 
U.S. Const. amend. XIV, § 1. 
 
 


