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QUESTIONS PRESENTED 

 

I. Whether all pre-viability prohibitions on elective abortions are unconstitutional under the 

Fourteenth Amendment when a woman’s right to choose a pre-viability abortion is 

protected by her constitutional right to privacy under the Due Process Clause?   

 

II. Whether a state statute requiring healthcare facilities to dispose of embryonic and fetal 

remains in the same manner as other human remains poses an undue burden on a 

woman’s decision to have an abortion? 
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STATEMENT OF THE CASE 

Each year, approximately 25,000 women in the State of Greene (“the State”) exercise 

their constitutional right to have an abortion. Record 3. The Greene Women’s Health Clinic (“the 

Clinic”) is the only licensed abortion facility in the State of Greene that can provide these women 

with abortion access. Record 4. The Clinic has elected to perform abortions only until sixteen 

weeks gestational age. Record 5, 9.  

On January 1, 2020, the State’s General Assembly enacted House Bill 411, entitled the 

Gestational Age Act (“the Act”), which provides that, in most cases, an abortion cannot be 

performed until a physician first determines and documents a fetus’s probable gestational age 

and, unless there is a medical emergency or severe fetal abnormality, abortion is forbidden if the 

gestational age of the fetus is greater than fifteen weeks. Record 3. The District Court determined 

as a matter of fact that the Act is “effectively a ban on all elective abortions after [fifteen] 

weeks.” Record 4. This fact is uncontested by the State, which conceded that the Act bans 

abortions for some women prior to viability. Id. 

The State’s brazen denial of a woman’s right to choose abortion totally lacks 

justification: the State conceded that it had identified no medical evidence that a fetus would be 

viable at fifteen weeks. Id. In fact, the Clinic submitted evidence that viability is medically 

impossible at fifteen weeks. Id. Furthermore, it is the Greene Department of Health’s position 

that a fetus cannot survive outside of the womb at fifteen weeks. Record 8. The State argued that 

the Act “merely limits the time frame” in which women must decide to have an abortion. Record 

4. The District Court, however, determined that because the Act bans all elective abortions after 

fifteen weeks, under the Court’s viability framework, its lawfulness hinges on whether the 

fifteen-week mark is before or after viability. Id. It stated, “[t]he record is clear: States may not 
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ban abortions prior to viability; [fifteen] weeks is prior to viability; and plaintiffs provide 

abortion services to Greene residents after [fifteen] weeks.” Record 5.  

The State did not stop at banning pre-viability abortions. It went further and also adopted 

House Bill 222 (“HB 222”) in 2020. Record 5. Under HB 222, the Clinic must cease its regular 

practice of utilizing a contractor to “periodically incinerate aborted fetuses” “simultaneously” 

with other surgical byproducts. Id. HB 222 requires the Clinic to incinerate fetuses one at a time 

and apart from other surgical byproducts. Record 6. Under Greene St. Ann. 16-37-3, a fetus must 

be either interred or cremated. Record 5-6. If the Clinic disposes of the fetus, it must acquire a 

burial permit. Record 5. Traditionally, burial permits are only needed for human bodies. Id.  

The interest that the State allegedly seeks to protect through HB 222 is the demonstration 

of respect for the life of the unborn, medical ethics, and “the humane and dignified disposal of 

human remains.” Record 5, 12. However, HB 222 instructs that a woman must be afforded the 

“right to determine the final disposition of an aborted fetus,” which includes her right to dispose 

of the fetus herself. Record 6. Under this new rule, a woman can still “take possession of the 

aborted fetus and dispose of it in whatever manner she wishes, without restriction.” Record 12. 

There is “[n]o such provision under Greene law [that] allows for people to dispose of human 

remains in whatever manner they wish.” Id. The State’s position “advocates for recognition that 

fetuses are people, and that is not consistent with the law.” Record 13. The effects of HB 222 

include increased logistical expense for healthcare facilities to dispose of fetal remains and the 

difficulty of outsourcing the disposal to vendors who will perform the task in a compliant 

manner, both of which burden access to abortions for individual women by increasing their cost 

of abortion services. Record 11. In fact, these added burdens may drive the Clinic out of 

business, entirely preventing access to abortion services whatsoever to women in the State. Id.  



 

7 
 

The District Court denied Petitioners’ motion for summary judgment and granted 

Respondents’ motion for summary judgment, holding that the State’s statutes banning abortion 

and regulating fetal remain disposal violate the United States Constitution’s Due Process Clause. 

Record 2-3. The District Court entered a permanent injunction for Respondents, enjoining the 

enforcement of these two statutes. Record 3. The Fourteenth Circuit affirmed the District Court 

on all counts. Id. This Court has granted a Writ of Certiorari to address two issues: first, whether 

all pre-viability elective abortion prohibitions are unconstitutional, and second, whether a state 

statute requiring healthcare facilities to dispose of embryonic and fetal remains in the same 

manner as other human remains is an undue burden on a woman’s decision to have an abortion.  

SUMMARY OF THE ARGUMENT 

 

 The Court should affirm the Fourteenth Circuit’s holding as to both parties’ motions for 

summary judgment and affirm the permanent injunction against the State’s statutes because they 

are an unconstitutional violation of women’s constitutional right to choose an abortion.  

 The Fourteenth Circuit’s decision succinctly restates a nearly fifty-year precedent set by 

this Court, which began with Roe v. Wade and which the Court has emphatically reinforced from 

time to time. The Court has continuously upheld an “essential holding” from Roe v. Wade that a 

woman has the right “to choose to have an abortion before viability and to obtain it without 

undue interference from the State.” Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 846 

(1992). Supreme Court precedent on this issue has been unwaveringly clear in instructing that 

any ban on pre-viability abortions is unconstitutional, and that abortion regulations may not pose 

an undue burden on a woman’s right to choose by placing a substantial obstacle in her path.  

 The Act poses both an unconstitutional ban on pre-viability abortions and an undue 

burden through unconstitutional regulations of a woman’s right to choose. The only avenue for 



 

8 
 

Petitioners’ success would be through complete reversal of clearly established judicial precedent, 

unraveling decades of reliable constitutional interpretation by this Court. The Court’s reversal of 

its past decisions would erode its efficacy and legitimacy as a co-equal branch of government. 

Further, even absent this robust body of precedent, the Court would come to the same conclusion 

of law if performing constitutional interpretation on a blank slate today. The standard set down in 

Casey is workable, clear, and consistent; millions of people have relied upon this understanding 

of the law; and factual and legal underpinnings have not greatly changed since the adoption of 

Roe v. Wade and Casey such that their rules are robbed of significant application or justification.  

 The State’s HB 222 also poses an undue burden on women’s right to choose abortion by 

placing substantial obstacles in a woman’s path. Its indirect consequences include increased 

abortion costs passed on to individual women and the limitation or elimination of access to 

abortion services. HB 222’s direct consequences include an impermissible psychological burden 

on women who elect an abortion, through stigmatization of abortive procedures and those who 

choose them. Finally, HB 222 fails to address a legitimate State interest or confer any benefits, as 

post-abortion disposal regulations will not alter beliefs about abortion at-large, nor does the bill 

close a loophole available to individuals who choose to dispose of fetal remains however they 

see fit. HB 222’s undue burden far outweighs its nonexistent benefit, and it cannot stand.  

STANDARD OF REVIEW 

 

 The proper standard for this Court’s review is mixed. The first issue is purely an issue of 

law; namely, whether or not pre-viability elective abortion bans are unconstitutional. Legal 

questions such as this are reviewed de novo. Teva Pharms. USA, Inc. v. Sandoz, Inc., 574 U.S. 

318, 331 (2015). Additionally, summary judgment is proper when the movant is “entitled to 

judgment as a matter of law.” FED. R. CIV. P. 56(a). When reviewing summary judgment, the 
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reviewing court “may examine the record de novo without relying on the lower courts’ 

understanding.” Eastman Kodak Co. v. Image Tech. Servs., 504 U.S. 451, 504 n.10 (1992).  

 The second issue is one of fact that must be reviewed under the deferential clear error 

standard. Whether HB 222 poses an undue burden is a fact-intensive inquiry into the practical 

workings of the regulation. To overturn a judge’s resolution of an underlying factual dispute, a 

reviewing court “must find that the judge, in respect to those factual findings, has made a clear 

error.” Teva Pharms., 574 U.S. at 333. See also June Med. Servs. L.L.C. v. Russo, 140 S. Ct. 

2103, 2121 (2020) (quoting FED. R. CIV. P. 52(a)(6)) (“[A] district court’s findings of fact . . . 

‘must not be set aside unless clearly erroneous, and the reviewing court must give due regard to 

the trial court’s opportunity to judge the witnesses’ credibility.’”). 

ARGUMENT 

 

I. Supreme Court precedent has been clear since the inception of its abortion 

jurisprudence and instructs that the Act’s restriction on pre-viability abortions after 

fifteen weeks, whether interpreted as a ban or a regulation, is unconstitutional.  

 

 This case does not present a novel question or an issue of first impression. It deals in a 

well-settled area of the law that states have relied upon and built their jurisprudence and 

legislation around for nearly fifty years. To disrupt the Court’s well-known and well-settled rule 

would be to unravel decades of consistent and reliable legal precedent, unlaying the groundwork 

of Constitutional rights that this Court has toiled intentionally to build.  

The right to privacy derives from the Constitution and guarantees women access to pre-

viability abortions: the State’s interest is not strong enough to interfere with the woman’s right 

until after viability. Abortion regulations likewise may not interfere with this right, and must be 

aimed at ensuring the woman’s choice is informed, without placing a burden in her path to 

obtaining an abortion. The Court’s precedent should not be overturned except for the most 
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compelling reasons and the gravest circumstances. The Casey Court was presented with the same 

issue as the Court today; its analysis provides an important rubric for the circumstances 

justifying overturning long-standing precedent. Such a circumstance is not before this Court, and 

any reasons presented by the State are insufficient to justify reversal of clear Constitutional law. 

A. The Court’s binding precedent unequivocally and unwaveringly forbids 

unconstitutional pre-viability abortion bans just like this Act.  

 

The Court made clear in Roe v. Wade, and has maintained since that case, that states may 

not ban any woman from seeking an abortion prior to the date of fetal viability. 410 U.S. 113, 

163 (1973). Nor shall a state place an undue burden on a woman seeking such an abortion. This 

has been the rule for fifty years. It is precedent upon which states and individuals have relied, 

and is a faithful interpretation of the Due Process Clause found in the Constitution. There is 

nothing before the Court today to warrant the reversal of this clear and fundamental rule.  

 In 1973 the Court explicitly said that the right of privacy is “broad enough to encompass 

a woman’s decision whether or not to terminate her pregnancy. The detriment the State would 

impose upon the pregnant woman by denying this choice altogether is apparent. Specific and 

direct harm medically diagnosable even in early pregnancy may be involved.” Id. at 153. There 

are carve-outs to address the State’s legitimate interest in protecting the woman’s health and the 

potential life of a fetus that may become a child: it may restrict abortions after fetal viability as 

long as there are exceptions for pregnancies that risk a woman’s life or heath. Casey, 505 U.S. at 

846; Roe, 410 U.S. at 163-64 (“If the State is interested in protecting fetal life after viability, it 

may go so far as to proscribe abortion during that period, except when it is necessary to preserve 

the life or health of the mother.”) (emphasis added).  
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 The Court reaffirmed Roe’s “essential holding” in 1992:  

Roe’s essential holding, the holding we affirm, has three parts. First is a 

recognition of the right of the woman to choose to have an abortion before 

viability and to obtain it without undue interference from the State. Before 

viability, the State’s interests are not strong enough to support a prohibition of 

abortion or the imposition of a substantial obstacle to the woman’s effective right 

to elect the procedure. Second is a confirmation of the State’s power to restrict 

abortions after fetal viability, if the law contains exceptions for pregnancies which 

endanger the woman’s life or health. And third is the principle that the State has 

legitimate interests from the outset of the pregnancy in protecting the health of the 

woman and the life of the fetus that may become a child. These principles do not 

contradict one another; and we adhere to each.  

 

Casey, 505 U.S. at 846. The Court additionally provided the means to reconcile these three 

complementary principles. It instructed that “viability marks the earliest point at which the 

State’s interest in fetal life is constitutionally adequate to justify a legislative ban on 

nontherapeutic abortions.” Id. at 860. Thus, “[b]efore viability, a State ‘may not prohibit any 

woman from making the ultimate decision to terminate her pregnancy.’” Gonzales v. Carhart, 

550 U.S. 124, 146 (2007) (quoting Casey, 505 U.S. at 879).  

 Lower courts have tested this rule, only to reinforce its unambiguous and consistently-

applied meaning. For example, in Isaacson v. Horne Arizona extended its abortion ban to the 

period between twenty weeks gestation and fetal viability. 716 F.3d 1213, 1217 (9th Cir. 2013). 

The Ninth Circuit held that this “prohibition on the exercise of [the] right [to choose an abortion 

pre-viability] is per se unconstitutional.” Id. It reasoned that “the Supreme Court case law 

concerning the constitutional protection accorded women with respect to the decision whether to 

undergo an abortion has been unalterably clear regarding one basic point . . . a woman has a 

constitutional right to choose to terminate her pregnancy before the fetus is viable.” Id.  

 The abortion ban in Isaacson overlapped with a different ban on abortions after the point 

of viability: Arizona “separately ban[ned] post-viability abortion under § 36-2301.01. This 
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lawsuit [did] not [challenge] the independent ban on post-viability abortions,” so it challenged 

only those instances where the ban “would actually be determinative.” Id. at 1230. Thus, the ban 

only had practical significance until viability; the court held that it was facially unconstitutional 

because it violated women’s ultimate right to decide to terminate pregnancy prior to viability. Id.  

 Like in Isaacson, the Act bans abortions for a period of time before viability, beginning 

at fifteen weeks. Viability is medically impossible at fifteen weeks. The State concedes it has no 

medical evidence to the contrary, and the Greene Department of Health’s position is that a fetus 

cannot survive outside the womb at fifteen weeks. Any judicial body interpreting the Court’s 

robust precedent set by Roe and its progeny would arrive at the same conclusion as Isaacson: the 

Act’s prohibition on the exercise of a woman’s right to choose an abortion pre-viability is per se 

unconstitutional. The Act violates legal precedent on its face by banning pre-viability abortions.  

Also like Isaacson, the Act involves a ban that overlaps in time with a separate limitation 

on abortions: the Clinic does not perform abortions after sixteen weeks. As in Isaacson, the Act 

here only has practical significance up until the sixteen week mark, at which time it does not 

effectively limit a woman’s ability to obtain an abortion. The Act’s ban on abortions post-sixteen 

weeks is preempted and its effective portion (the ban on abortions between fifteen weeks and 

sixteen weeks) is fully and exclusively a ban on pre-viability abortions. As the case law makes 

clear, this is a per se unconstitutional restriction. The District Court below, as fact-finder, stated 

that “[t]he record is clear: States may not ban abortions prior to viability; 15 weeks is prior to 

viability; and plaintiffs provide abortion services to Greene residents after 15 weeks.” Record 5. 

The law mandates one, undeniable interpretation: the Act places an undue burden on 

every woman seeking an abortion at gestational ages between fifteen and sixteen weeks. It is an 

unconstitutional ban on a woman’s right to choose a pre-viability abortion and cannot stand.   
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B. Even if this Act is interpreted as a regulation, the Court’s binding precedent 

clearly forbids it as an undue burden on a woman’s right to choose.  

 

In Isaacson, the exception for medical emergencies in Arizona’s law did not “transform it 

from a ban into a limitation as to the mode or manner of conducting abortions . . . . ‘Regardless 

of whether exceptions are made for particular circumstances, a State may not prohibit any 

woman from making the ultimate decision to terminate her pregnancy before viability.’” 

Isaacson, 716 F.3d at 1227 (quoting Casey, 505 U.S. at 879). Here, as in Isaacson, the Act’s 

exception for medical emergencies does not transform it from a ban into a limiting regulation. 

The Act still prohibits abortions during a certain pre-viability window of time. Nevertheless, 

even if the Court views the Act as a limiting regulation, it still runs afoul of the Constitution by 

placing a substantial obstacle in the path of women seeking pre-viability abortions, which is an 

undue burden. 

 It is undisputed that states have a legitimate interest in protecting the life and health of the 

woman and the life of a fetus that may become a child. Casey, 505 U.S. at 846. To this end, a 

state may restrict abortions after fetal viability if it carves out exceptions for instances of danger 

to the woman’s life or health. Id. A state may also regulate abortions via “structural 

mechanism[s] . . . if they are not a substantial obstacle to the woman’s exercise of the right to 

choose.” Id. at 877 (“Regulations designed to foster the health of a woman seeking an abortion 

are valid if they do not constitute an undue burden.”) (emphasis added).  

However, these state interests are subject to Roe’s essential rule that a woman has a right 

to “choose to have an abortion before fetal viability and to obtain it without undue interference 

from the State,” because before viability, the State’s interests “are not strong enough to support a 

prohibition of abortion or the imposition of a substantial obstacle to the woman’s effective right 

to elect the procedure.” Id. at 846. Instead, a state’s interest and its ability to regulate abortion are 
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confined to “measures to ensure that the woman’s choice is informed,” and cannot include 

“health regulations that have the purpose or effect of presenting a substantial obstacle to a 

woman seeking an abortion.” Id. at 878. States do not have “much leeway to regulate . . . the 

actual abortion procedure.” Id. at 948.  

A state’s chosen regulations “must be calculated to inform the woman’s free choice, not 

hinder it. And a statute which . . . has the effect of placing a substantial obstacle in the path of a 

woman’s choice cannot be considered a permissible means of serving its legitimate ends.” Id. at 

877; see also Gonzales, 550 U.S. at 146 (“[The state] may not impose upon this right an undue 

burden, which exists if a regulation’s purpose or effect is to place a substantial obstacle in the 

path of a woman seeking an abortion before the fetus attains viability.”) (internal quotations and 

citation omitted). For example, regulations related to recordkeeping and reporting have been 

deemed “reasonably directed to the preservation of maternal health” and are permissible if they 

“properly respect a patient’s confidentiality and privacy.” Casey, 505 U.S. at 900 (internal 

quotations and citation omitted).  

Conversely, regulations that “serve no purpose other than to make abortions more 

difficult” are an unconstitutional undue burden and are thus impermissible. Id. at 901. This 

standard favors the woman’s rights over the State’s interests, as even a requirement of spousal 

notice, for example, “places an undue burden on a woman’s choice, and must be invalidated for 

that reason.” Id. at 901 (internal quotations and citation omitted).  

Additionally, a state’s articulated reason for a regulation may not be pretextual. See, e.g., 

Sorrel v. IMS Health Inc., 564 U.S. 552, 574-75 (2011) (finding a statute unconstitutional when 

its purported purpose was to protect physician confidentiality, but the statute itself permitted 

extensive use of prescriber-identifying information and thus did not actually advance the state’s 
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apparent interest); Edwards v. Aguillard, 482 U.S. 578, 586-87 (1987) (holding that, in an 

Establishment Clause case, “[w]hile the Court is normally deferential to a State’s articulation of 

a secular purpose, it is required that the statement of such purpose be sincere and not a sham.”).  

 In Whole Woman’s Health v. Hellerstedt, the Texas legislature enacted a statute which 

required abortion-performing physicians to have admitting privileges to a hospital located within 

thirty miles of the abortion facility and required abortion facilities to meet certain minimum state 

standards. 136 S. Ct. 2292, 2296 (2016). The Court held these provisions to be unconstitutional 

because there was no significant health-related problem that the requirement helped cure, and the 

resulting closure of facilities placed an undue burden on abortion access. Id. at 2311, 2313. 

Additionally, the Court found that the surgical center requirement was unconstitutional because 

it was unnecessary and would reduce the number of available facilities in the state to only seven 

or eight. Id. at 2307, 2315. The Court reasoned that it must “consider the burdens a law imposes 

on abortion access together with the benefits those laws confer.” Id. at 2309.  

 Illustrative appellate case law similarly shows that statutes framed as regulations, but that 

functionally operate as a substantial burden on a woman’s election of pre-viability abortion, are 

just as unconstitutional as an outright ban. See Edwards v. Beck, 786 F.3d 1113, 1117 (2015) 

(holding that an Arkansas law requiring physicians to test pregnant women for a fetal heartbeat 

and to not perform the abortion if a heartbeat was detected at twelve weeks or later, though 

framed as a regulation, functionally operated as an unconstitutional ban by prohibiting women 

from making the ultimate decision to have a pre-viability abortion); Jane L. v. Bangerter, 102 

F.3d 1112, 1115 (1996) (finding that a Utah law limiting post-twenty week abortions to specific 

circumstances was an unconstitutional undue burden on a woman’s right to choose because it is 

not for the legislature to statutorily choose the time of viability); Planned Parenthood of Cent. 
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Mo. v. Danforth, 428 U.S. 52, 78-79 (1976) (“[T]he outright legislative proscription of saline 

fails as a reasonable regulation for the protection of maternal health. It . . . [is] an unreasonable 

or arbitrary regulation designed to inhibit . . . the vast majority of abortions after the first 

[twelve] weeks [and] . . . does not withstand constitutional challenge.”) (overturned on other 

grounds).  

As in Hellerstedt, the State has enacted a law that purports to regulate abortions. Here, 

the Act requires physicians to determine and document a fetus’s probable gestational age and 

refrain from performing an abortion if the gestational age is greater than fifteen weeks. This 

requirement is unconstitutional like the regulations in Hellerstedt because, as in that case, there is 

no significant health-related problem the requirement will cure, and the resulting closure of 

facilities will place an undue burden on abortion access. As the State has conceded, this 

regulation will not prevent a single post-viability abortion as there is no evidence that viability is 

possible at fifteen weeks. Thus the regulation is unnecessary and, consequently, the Act directly 

bans abortions for women prior to viability without solving any health-related problems. 

The Clinic is the only licensed abortion facility in the State of Greene, providing 

approximately 25,000 abortions per year. The Act’s prohibition on pre-viability abortions after 

fifteen weeks would preclude every single woman in the State from exercising her right to an 

abortion during this timeframe, because there are no other clinics. Considering the burdens the 

Act imposes on abortion access together with the benefits those laws confer, the outcome is the 

same as in Hellerstedt: the burden is an undue and substantial obstacle, and there are no clear 

benefits from the Act. The Act’s regulations function as an unconstitutional ban.  

The State opposed summary judgment below because, it argues, the Act “merely limits 

the time frame” in which women must decide to have an abortion. Record 4. This argument was 
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ineffective in Beck and Jane L., and is likewise ineffective here: any health regulation with the 

purpose or effect of presenting a substantial obstacle to a woman seeking an abortion is 

proscribed by Casey as an undue burden. The District Court found that the Act effectively bans 

“all elective abortions after [fifteen] weeks,” and that under this Court’s viability framework, 

“that ban’s lawfulness hinges on a single question: whether the [fifteen]-week mark is before or 

after viability.” Id.  

 As Casey made clear and subsequent case law has reaffirmed, a State may not prohibit 

any woman from making the ultimate decision to terminate her pregnancy before viability. A law 

masquerading as a regulation, but that places a substantial obstacle in the path of women seeking 

pre-viability abortions, is an unconstitutional restriction on their right to choose.  

C. The Court should protect its efficacy as a co-equal branch of government by 

maintaining judicial consistency and upholding its prior precedent.  

 

This Court has faithfully interpreted the Due Process Clause through its body of abortion 

jurisprudence. The constitutional rights guaranteed to women may not be disrupted by the State 

or reinterpreted by a partisan legislature: “It is emphatically the province and duty of the judicial 

department to say what the law is.” Marbury v. Madison, 5 U.S. 137, 177 (1803).  

The judiciary is immune from the cyclically vacillating political influences of the 

legislature and is best equipped to handle impactful and far-reaching decisions based on its 

literacy in Constitutional law and interpretation. Judicial interpretation of Constitutional law 

properly creates and reinforces reliability and consistency over time: “the very concept of the 

rule of law underlying our own Constitution requires such continuity over time that a respect for 

precedent is, by definition, indispensable.” Casey, 505 U.S. at 854 (citing Lewis F. Powell, Jr., 

Stare Decisis and Judicial Restraint, 1991 J. OF S. CT. HIST. 13, 16).  
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“The obligation to follow precedent begins with necessity . . . . [N]o judicial system 

could do society’s work if it eyed each issue afresh in every case that raised it.” Id. at 854. When 

the Court “reexamines a prior holding, its judgment is customarily informed by a series of 

prudential and pragmatic considerations designed to test the consistency of overruling a prior 

decision with the ideal of the rule of law, and to gauge the respective costs of reaffirming and 

overruling a prior case.” Id. The Court considers if a rule has become practically unworkable, if 

there has been reliance on the rule such that overruling it would create particular hardship, if the 

rule has become legally obsolete, or if facts have changed so much that the rule no longer has 

significant application or justification. Id. at 854-55.  

Here, the State has made no claim that Roe’s essential holding, reaffirmed by Casey, is 

now unworkable. It has not shown that the rule can be removed without serious inequity to 

individuals and physicians who have relied upon it, or without significant damage to the stability 

of society. The State has not proved that the Court’s precedent is a useless or powerless holdover 

made irrelevant by legal developments in the intervening years, and has not offered any change 

in the facts on the ground such that Roe’s and Casey’s central holdings are now irrelevant or 

unjustifiable. The State offers no rationale for overturning settled precedent. It has never been, 

nor is it now, the Court’s policy to reverse stare decisis without serious and compelling reasons.  

The Court should consider the binding nature of stare decisis proactively as well. If the 

Court finds the Act’s ban on post-fifteen week abortions to be constitutional, this rule would be 

etched in stone and not easily reversed. Such a holding from the highest Court would affect all 

jurisdictions bound to submit to the Court’s precedent. This rule would be nationwide precedent 

applied to clinics across the country, allowing legislatures in every state to ban women from 

engaging with their constitutional right to choose an abortion pre-viability. 
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Supreme Court precedent is clear, and should not be overturned today as there is no 

compelling reason to do so. Whether viewed as a ban or a regulation, the Act is an 

unconstitutional restriction on women’s ability to choose an abortion before viability.  

II. The viability and undue burden standards upheld scrutiny in Casey and would 

still do so today because the standard is still workable, many women still rely on it, 

and neither the law nor the facts have left the standard behind.  

 

In Casey, the Court was tasked with determining whether the central holding in Roe should 

be upheld. There, the court engaged in a thorough multifactor analysis that determined that it 

should be. The Court asked:  

whether the rule has proven to be intolerable simply in defying practical 

workability, whether the rule is subject to a kind of reliance that would lend a 

special hardship to the consequences of overruling and add inequity to the cost of 

repudiation, whether related principles of law have so far developed as to have 

left the old rule no more than a remnant of abandoned doctrine, or whether facts 

have so changed, or come to be seen so differently, as to have robbed the old rule 

of significant application or justification. 

 

Casey, 505 U.S. at 854-55 (internal quotations and citation omitted). Those factors still fall 

heavily in favor of a woman’s right to terminate her pregnancy, even nearly thirty years after the 

Court’s decision in Casey. 

A. The viability and undue burden standards enumerated in Casey are not 

unworkable: the standard is so clear and consistent that efforts to 

circumvent it must create novel enforcement schemes. 

 

         Casey made clear that viability is the line which state interests may not cross in efforts to 

prevent a woman from terminating her pregnancy. The Court concluded that, “the line should be 

drawn at viability, so that before that time the woman has a right to choose to terminate her 

pregnancy.” Id. at 870. To uphold that conclusion, the Court set out the undue burden standard, 

which states that, “an undue burden is a shorthand for the conclusion that a state regulation has 

the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion 
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of a nonviable fetus. A statute with this purpose is invalid because the means chosen by the State 

to further the interest in potential life must be calculated to inform the woman's free choice, not 

hinder it.” Id. at 877. 

         That standard has not proven unworkable. In Brown v. Board of Education, this Court 

was tasked with making a monumental decision: whether the separate but equal doctrine that had 

prevailed throughout the United States after Plessy v. Ferguson violated the due process clause 

of the Fourteenth Amendment. 347 U.S. 483 (1954). In holding that it did, this Court set in 

motion what would become the long and arduous process of desegregating public schools in the 

United States. Despite the Court’s ruling, desegregation would be a difficult process where many 

southern states would go to drastic measures to avoid compliance with Brown including closing 

public schools, making school attendance optional, and the infamous standoff at Little Rock 

High School in Arkansas. The Southern Manifesto and “Massive Resistance” to Brown, NAACP 

Legal Defense Fund, https://www.naacpldf.org/ldf-celebrates-60th-anniversary-brown-v-board-

education/southern-manifesto-massive-resistance-brown/ (last visited Sept. 23, 2021). This 

campaign of “massive resistance” put the onus on individual Black plaintiffs to force individual 

schools and states into compliance. 

         Like the decision in Brown, the pushback to Roe and Casey has been systematic. Twenty-

two states have laws that remain on the books placing unconstitutional restrictions on abortion 

despite Roe, or laws set to ban all or nearly all abortions if Roe is ever overturned. In addition to 

the most bald-faced examples of attempting to flout Roe which have been either enjoined or not 

taken effect yet, dozens of additional laws have been struck down that involve backdoor attempts 

to restrict access to abortion. 
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Perhaps the most novel of these attempts has been deputizing citizens to enforce a recent 

law passed in Texas that on its face blatantly disregards the standards set forth in Roe and Casey. 

The law, S.B.8., was specifically designed to avoid judicial scrutiny by preventing Texas 

officials from enforcing a ban on abortions after approximately six weeks. Texas Heartbeat Act 

S.B.8 § 3 (2021). Instead, the law creates a private right of action that offers citizens ten 

thousand dollars as a reward for using the legal system to enforce the new law. Id. Because of 

this novel mechanism, a peremptory challenge to it is nearly impossible, and this Court has 

already determined that it cannot be enjoined until the complex procedural questions it raises 

have been solved in the lower courts. Whole Woman’s Health v. Jackson, No. 21A24, 2021 WL 

3910722, at *1 (Sept. 1, 2021).  

The Texas law mirrors the type of blatant disregard for the law and backdoor attempts to 

evade judicial review that were prevalent throughout the post-Brown American South. In 

particular, it brings echoes of Virginia’s campaign of “massive resistance” to desegregation 

efforts to the forefront of the discussion. Texas still has laws on the books that became 

ineffective with the deciding of Roe. See, e.g., Tex. Health & Safety Code § 245.010(a). 

Likewise, Virginia initially completely refused to desegregate its schools. James H. Hershman, 

Massive Resistance, Encyclopedia Virginia, https://encyclopediavirginia.org/entries/massive-

resistance/ (last visited Sept. 23, 2021). As the federal courts intervened, Virginia began moving 

toward a strategy of limited desegregation. Id. This strategy resulted in Prince Edward County in 

Virginia closing its public schools and allowing private citizens to use tuition grants to create a 

segregated private school, while Black students were left with no educational facility in the 

county. Id. 
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The similarities between Prince Edward County’s response to Brown and Texas’s 

response to Hellerstedt are striking. Like the failure of Virginia’s massive resistance plan, Texas 

abortion critics suffered a defeat in Hellerstedt when this Court held that its attempts to place 

onerous restrictions on abortion clinics placed an undue burden on a woman’s right to terminate 

her pregnancy. In Virginia’s response to Brown, Prince Edward County sought to completely 

avoid the ruling by closing public schools and giving citizens funding to continue segregation 

through the use of private schools. Id. In Texas, the state has sought to completely avoid Roe, 

Casey, and Hellerstedt by preventing state officials from enforcing S.B.8. and instead giving 

funding to private citizens to enforce the state’s abortion policy through a private right of action. 

         A legal standard is not unworkable merely because it is unpopular in certain states or 

because state legislatures attempt to circumvent it. When a standard is clear, as Casey is, the only 

reasonable way to challenge it as unworkable is to rely on arguments of those who purposely 

attempt to circumvent it. Of all of the laws passed in the states that attempt to restrict access to 

abortion services, the only ones that require in-depth review are those that do not directly take 

aim at the viability standard or seek to impose an obvious undue burden. Instead, because the 

standard is clear, they are forced to rely on facially-neutral methods such as the increasingly 

onerous requirements Texas has placed on clinics providing abortion services. Critics might 

point to a case such as Hellerstedt as evidence that the Casey standard might be unworkable. 

However, the statutes at issue there were clear attempts at a workaround to the undue burden 

standard, not evidence that the standard itself is not workable. 

         Although the current state of affairs is not yet in line with the ideals envisioned by the 

Constitution, that fact alone does not mean we should make an about face and overturn Roe. 

School desegregation was a judicial nightmare to administer, but the standard underlying it was 
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clear. We did not overturn Brown because implementing it was difficult. Just as widespread 

implementation of Brown took decades to accomplish and required sometimes difficult 

application of law to novel ways to avoid desegregation, protection of the right illuminated in 

Roe has been ongoing for nearly fifty years and often involves applying its standards to novel 

ways to restrict access to abortion. As the judicial experience with Brown teaches, when given a 

clear standard and time, all things eventually settle. 

B. The reliance factor weighs even more heavily in favor of keeping undue 

burden than it did in Casey because only more time has passed where 

hundreds of thousands of people rely on the availability of abortion. 

 

         In deciding whether to uphold the central holding of Roe, the Casey Court asked 

“whether the rule is subject to a kind of reliance that would lend a special hardship to the 

consequences of overruling and add inequity to the cost of repudiation.” Casey, 505 U.S. at 855. 

The Casey Court understood the reliance analysis as “count[ing] the cost of a rule’s repudiation 

as it would fall on those who have relied reasonably on the rule’s continued application.” Id. at 

856. The Court cautioned that minimizing the impact of reliance because abortion is typically an 

unplanned activity “would be simply to refuse to face that fact that for two decades economic 

and social developments, people have organized intimate relationships and made choices that 

define their views of themselves and their places in society, in reliance on the availability of 

abortion in the event that contraception should fail.” Id. 

         In Casey, the Court placed significant weight on two decades of reliance on access to an 

abortion in the event of unplanned sexual intimacy or if conventional birth control were to fail. 

This factor only weighs more strongly on the side of keeping the current standard with an 

additional two decades of reliance. The Centers for Disease Control and Prevention (“CDC”) 

collects statistics about the prevalence and safety of legal abortion in the United States. Each 
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year, the CDC documents the number and characteristics of women obtaining legal induced 

abortions and number of abortion-related deaths in the United States. Katherine Kortsmit et al., 

Abortion Surveillance—United States, 2018, 69 Morbidity and Mortality Weekly Report, Nov. 

27, 2020, at 1. The CDC requests abortion data from each of the fifty states, the District of 

Columbia, and New York City. In 2018, 619,591 abortions were reported to the CDC. Id. at 5. 

While this number itself is significant, it does not include densely populated areas of the country 

that did not voluntarily report this data to the CDC, including California, Maryland, and New 

Hampshire. Id. at 8. Of the over half-a-million abortions performed across the country in 2018, 

the CDC documented only two abortion-related deaths. Additionally, the CDC reported that of 

all of the abortions performed in the United States in 2018, 59.9% of those were first-time 

abortions, and 83.8% had either zero or one previous abortions. Id. 

         Access to abortion is even more important for the portions of the American population 

most at risk of experiencing an unplanned pregnancy and its associated costs, particularly poor 

women and women of color.  When compared with White women, abortion rates are 3.4 times 

higher for Black women and three times higher for Hispanic women. Id. Black and Hispanic 

women are often already in precarious financial situations, and limiting their access to safe, legal 

medical care only further increases their chances of being put to financial ruin due to an 

unintended pregnancy. Women of color are on average twice as likely to live below the poverty 

line than White women. Amanda Fins, National Snapshot: Poverty Among Women & Families, 

2020, 2 (2020). 

Compounding that problem is the fact that many women of color are already facing 

worse health outcomes and are at an increased risk of pregnancy-related complications when 

compared to White women. For example, Black women experience maternal mortality at a rate 
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that is two and half times the rate of White women and pregnancy-related mortality that is more 

than three times the rate experienced by White women. Juanita J. Chinn et al., Health Equity 

Among Black Women in the United States, 30 J. OF WOMEN’S HEALTH 212, 213 (2021).  

Particularly for those women most at risk, being forced to carry an unintended pregnancy 

to term can spell financial doom. More than a third of families headed by an unmarried mother 

lived in poverty in 2019. Fins, supra at 3. Although government assistance and charity do exist 

for single mothers, the US Department of Agriculture, which has been tracking the costs of 

raising a child since 1960, projects that the total cost to raise a child in a single parent household 

making less than $59,200 is more than $172,000. Mark Lino et al., Expenditures on Children by 

Families, 2015, at 13 (2017). 

         Not only do more than half a million women rely on access to safe, legal abortions every 

year, those who are most sensitive to the economic costs of raising a child are more likely to rely 

on the availability of abortion. Casey’s test specifically directs courts to look at the real world 

costs of overturning precedent, and in this case the costs could not be more clear. Without access 

to safe, legal abortions, hundreds of thousands of women each year would be forced to carry 

unintended and unwanted pregnancies to full term and incur the full economic costs of raising 

those unwanted children. The figures quoted above are only a snapshot of a single year, and 

ignoring the compounding costs associated with doing away with the right to terminate a 

pregnancy would be ignoring the fact that, “[t]he ability of women to participate equally in the 

economic and social life of the Nation has been facilitated by their ability to control their 

reproductive lives.” Casey 505 U.S. at 856. 
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C. Related principles of law have not so far developed as to have left the old rule 

no more than a mere remnant of abandoned doctrine because 

understandings of the law underpinning Roe’s central holding have not 

changed. 

 

Just as was true in Casey, “[n]o development of constitutional law since the case was 

decided has implicitly or explicitly left Roe behind as a mere survivor of obsolete constitutional 

thinking.” Casey, 505 U.S. at 857. Like Roe, Casey can be understood to stand along a line of 

previous decisions. Id. That line is the development of the right of privacy surrounding “intimate 

relationships, the family, and decisions about whether or not to beget or bear a child.” Id. This 

Court has cautioned that these cases should not be seen as “a series of isolated points” in time, 

and instead examined as a “rational continuum.” Id. (citing Poe v. Ullman, 367 U.S. 497, 543 

(1961) (Harlan, J., dissenting). 

         The line of cases that underpins Roe is perhaps best characterized by this Court’s decision 

in Eisenstadt v. Baird. In Eisenstadt, this Court held that a law criminalizing contraceptive use 

by unmarried people for the purpose of family planning was unconstitutional. 405 U.S. 438, 455 

(1972). This Court found that, “[i]t would be plainly unreasonable to assume that Massachusetts 

has prescribed pregnancy and the birth of an unwanted child as punishment for . . . a 

misdemeanor.” Id. at 448. It reasoned that, “[i]f the right of privacy means anything, it is the 

right of the individual . . . to be free from unwarranted governmental intrusion into matters so 

fundamentally affecting a person as the decision whether to bear or beget a child.” Id. at 454. 

         That essential holding on the right of privacy regarding family planning has not been 

overturned. In fact, Eisenstadt represents the outgrowth of doctrines that began to take shape 

decades before it, and continued to grow after it. If the “rational continuum” referenced in Casey 

is taken as a metaphor for the conception, bearing, and raising of a child, this Court began its 

protection of the parental sphere nearly a century ago. Pierce v. Society of the Sisters of the Holy 
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Names of Jesus and Mary recognized a right rooted in the Fourteenth Amendment of “parents . . 

. to direct the upbringing and education of children under their control.” 268 U.S. 510, 534 

(1925). See also Meyer v. Nebraska, 262 U.S. 390 (1923). That protection continued to the 

decision of whether to conceive a child in Griswold v. Connecticut, 381 U.S. 479 (1965), and 

Eisenstadt, 405 U.S. 438. Rather than waning in power, the legal principles underpinning the 

right to be free from unreasonable government interference in the familial sphere grew over the 

years. See Moore v. City of East Cleveland, Ohio, 431 U.S. 494, 505 (1977) (holding a municipal 

ordinance unconstitutional that defined a “family” to exclude a grandson living with his 

grandmother because it violated the protections afforded to decisions on child rearing). None of 

the underpinnings of Roe on this side of the intersection have become outdated or unenforced, 

and Roe and its progeny represent the keystone linking the familial protection from conception to 

rearing. Without it, there would be an unexplainable nine month window in which the state 

would be free to unjustifiably interfere with a right that was untouchable at conception, and again 

after the child is born. 

D. Facts have not so changed or come to be seen so differently as to have robbed 

the old rule of significant application or justification:  no sea of changes in 

public opinion, world events, or medical science have placed the rule on 

uneven footing. 

 

When deciding whether facts on the ground had changed to the point they could justify 

an overruling of Roe, Casey focused on whether those facts had affected the soundness of 

deciding that viability should be the standard used to measure the constitutionality of laws 

restricting access to abortions. Casey, 505 U.S. at 860. While recognizing that advances in 

maternal and neonatal healthcare both made abortions safer and viability occur at an earlier state 

in pregnancy, the Court specifically noted that those changes did not have a bearing on the 

underlying validity of the viability standard. Id. 
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In Buck v. Bell, this Court determined that the forced sterilization of a woman in a mental 

institution did not run afoul of the Constitution. 274 U.S. 200, 208 (1927). It found that, “[i]t is 

better for all the world, if instead of waiting to execute degenerate offspring for crime, or to let 

them starve for their imbecility, society can prevent those who are manifestly unfit from 

continuing their kind,” and that “[t]hree generations of imbeciles are enough.” Id. at 207. 

 Unlike Roe and Casey, Buck is the perfect example of a precedent that has been left 

behind by changing facts and the sands of time. At the time Buck was decided, the American 

eugenics movement was booming. The eugenics movement in the United States had reached its 

height just a few years before the decision, and remained strong for decades thereafter. Laura 

Rivard, America’s Hidden History: The Eugenics Movement, Nature (Sept. 18, 2014), 

https://www.nature.com/scitable/forums/genetics-generation/america-s-hidden-history-the-

eugenics-movement-123919444/. The American Eugenics Society had been formed, and 

members competed in both “better baby” and “fitter family” competitions at local fairs. Id.  

 Perhaps the most important facts on the ground that changed between Buck and the 

present day were the horrors that the world witnessed at the hands of Nazi Germany during 

World War II. But Hitler got his ideas from somewhere: “[t]he idea was created in the United 

States, and cultivated in California, decades before Hitler came to power.” Edwin Black, The 

Horrifying American Roots of Nazi Eugenics, Columbian Coll. of Arts & Sci. (Sept. 2003), 

http://hnn.us/article/1796. After the war, American perceptions of eugenics soured, and by the 

end of the twentieth century, state compulsory sterilization laws had either been repealed or 

abandoned, with the Virginia law at issue in Buck being repealed in 1974. Brendan Wolfe, Buck 

v. Bell (1927), Encyclopedia Virginia, https://encyclopediavirginia.org/entries/buck-v-bell-1927/ 
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(last visited Sept. 23, 2021). Despite these changes in American attitudes towards compulsory 

sterilization and the horrors witnessed when taken to its extreme, Buck v. Bell remains good law.  

 Roe and its progeny could not be farther from the facts of Buck. Although Roe and Casey 

remain controversial decisions to many Americans, nothing so far has happened like the demise 

of the American eugenics movement after World War II. Currently, a majority of Americans 

think that abortion should be legal “in all or most cases,” a standard in line with Casey’s viability 

and substantial burden standards. Views on Abortion, 1995-2021, Pew Research Center, May 6, 

2021, https://www.pewforum.org/fact-sheet/public-opinion-on-abortion/. These opinions stand in 

stark contrast to how contemporary America views compulsory sterilization and eugenics. North 

Carolina became the first state to pay reparations for “a horrific chapter in American history”  by 

approving millions in dollars to compensate those who had been sterilized by the state eugenics 

board. Elizabeth Cohen and Senior Medical Correspondent, North Carolina Lawmakers OK 

Payments for Victims of Forced Sterilization, CNN (July 28, 2013), 

https://www.cnn.com/2013/07/26/us/north-carolina-sterilization-payments/index.html.  If facts 

have not so changed as to rob Buck of its justification, then certainly Casey has not either.  

 It may be argued that continuing advances in science and medicine may have robbed the 

viability standard of significant applicability. However, the fact that advances in technology may 

make the point of viability occur earlier or increase the safety of abortion procedures does not 

mean that the standard itself has been robbed of its justification. In fact, Casey itself warned 

against using these sorts of facts in its analysis. This Court reasoned that, “these facts go only to 

the scheme of time limits on the realization of competing interests, and the divergences from the 

factual premises of 1973 have no bearing on the validity of Roe 's central holding . . . .” Casey 

505 U.S. at 860.  

https://www.cnn.com/2013/07/26/us/north-carolina-sterilization-payments/index.html
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Even if this Court were to abandon Casey’s wisdom on the subject, facts regarding fetal 

viability have not changed since 1992. Studies confirm that most obstetricians and gynecologists 

still consider twenty four weeks to be the limit of fetal viability. See Maria A. Morgan et al., 

Obstetrician-Gynecologists’ Practices Regarding Preterm Birth at the Limit of Viability, 21(2) J. 

of Maternal-Fetal and Neonatal Med., 115, 117 (2008) (finding that fifty seven percent of 

responding doctors considered twenty four weeks to be the limit of fetal viability). To this day, 

the survival rate for babies delivered before twenty three weeks hovers around five percent even 

with modern medical intervention, standing in stark contrast to the more than fifty percent 

survival rate of babies delivered at twenty four weeks. American College of Obstetricians and 

Gynecologists, Obstetric Care Consensus: Previable Birth, 130 OBSTETRICS & GYNECOLOGY 

187, 188 (2017). However, regardless of whether or not the line is to be drawn at twenty four 

weeks gestation, twenty weeks, or some other number as medicine advances, those facts do not 

endanger Casey’s viability standard. The fact that Casey draws the line at fetal viability rather 

than the rigid trimester framework of Roe only helps the viability standard stay relevant in the 

face of advances in medicine, and no such advances could rob it of its applicability. 

III. HB 222 imposes an undue burden on women’s right to an abortion.  

The legal standard governing this appeal is the “undue burden” standard from Casey, 505 

U.S. at 876. In Casey, this Court reaffirmed Roe’s essential holdings that a woman has a right “to 

choose to have an abortion before viability and to obtain it without undue interference from the 

state,” that the state can “restrict abortions after fetal viability, if the law contains exceptions for 

pregnancies which endanger” health, and that the state has “legitimate interests” in “protecting 

the woman” and potential life. Id. at 846. 
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This Court “reject[ed] the trimester framework” of Roe and replaced it with the “undue 

burden standard.” Id. at 873, 876.  The undue burden standard from Casey displaces the typical 

standard for a “facial challenge to a legislative act,” which is the standard from United States v. 

Salerno: the “challenger must establish that no set of circumstances exists under which the act 

would be void.” 481 U.S. 739, 745 (1987). Under the undue burden standard, “A finding of 

undue burden is a shorthand for the conclusion that a state regulation has the purpose or effect of 

placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus.” 

Casey, 505 U.S. at 877. If a state regulation “has the effect of placing a substantial obstacle in the 

path of a woman seeking an abortion” it is an undue burden and is unconstitutional. Hellerstedt, 

136 S. Ct. at 2316. In applying the standard, the Court “consider[s] the burdens a law imposes on 

abortion access together with the benefits those laws confer” and “weigh[s]” them. Id. at 2309. 

An abortion law is unconstitutional on its face if “in a large fraction of the cases in which [the 

law] is relevant, it will operate as a substantial obstacle to a woman’s choice to undergo and 

abortion.” Casey, 505 U.S. at 895. A “large fraction” means “a class narrower than all pregnant 

women or even the class of women seeking abortions identified in the state. The relevant 

denominator is those women for whom the provision is an actual rather than an irrelevant 

restriction.” Hellerstedt, 136 S. Ct. at 2319 (quoting Casey, 505 U.S. at 2791).  

Since Casey, SCOTUS has drawn the boundaries of the undue burden standard, but has 

only rarely considered its boundaries in regard to fetal remains disposal statutes. Though 

Petitioners may reference the 1983 case, City of Akron v. Akron Center for Reproductive Health, 

Inc. for the proposition that the State has a legitimate interest in the disposal of fetal remains in a 

“humane and sanitary manner,” that case provides little guidance in the present case for two 

reasons. 462 U.S. 416, 421 (1983). First, it was decided prior to the establishment of the Casey 
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undue burden test, and therefore was analyzed under the wrong standard. Id.at 433. Second, the 

statute in that case was held unconstitutional on grounds of vagueness; vagueness is not at issue 

in our case. Id. at 451.  The only case regarding a fetal remains disposal regulation after Casey is 

the 2019 case Box v. Planned Parenthood of Indiana and Kentucky, which is distinguishable 

because even though it was heard during the era of the Casey undue burden standard, that 

standard was not applied. 139 S. Ct 1780, 1781-82 (2019). The parties litigated “on the 

assumption that the law d[id] not implicate a fundamental right and [was] therefore subject only 

to ordinary rational basis review.” Id. at 1781. Therefore, these cases provide no clear rule on 

whether statutes regulating disposal of fetal remains impose an undue burden.  

The Circuit courts have wrestled with the issue, and more often than not have held fetal 

remains disposal regulations to be unconstitutional. In 1986, the Fifth Circuit held 

unconstitutional a statute that required a physician to “inform his patient” that “she may exercise 

one of several options for the disposition of the fetal remains” of the abortion and prohibited 

experimentation on those remains. Margaret S. v. Edwards, 794 F.2d 994, 998-99 (5th Cir. 

1986). In Planned Parenthood Association of Cincinnati v. Cincinnati, a statute requiring that 

“hospitals” and “clinics” “inter, bury, cremate, or dispose of [fetal remains in some other 

approved manner]” was struck down. 822 F.2d 1390, 1292, 1399 (6th Cir. 1987). Planned 

Parenthood of Minnesota v. State of Minnesota upheld a statute regulating fetal remains disposal 

by abortion providers, but the statute in that case is distinguishable from ours because it allowed 

for the disposal of multiple fetuses at once and did not require that a woman be informed or 

asked about the disposal. 910 F.2d 479, 481, 486-87 (8th Cir. 1990). Though all decided prior to 

the implementation of the Casey undue burden standard, these Circuit court decisions reveal a 

trend toward recognizing fetal remains disposal regulations as undue burdens. 
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A. HB 222 obstructs a woman’s right to an abortion because it places sizeable 

burdens in her path that indirectly impact her right. 

 

1. HB 222 unduly burdens the right to abortion by increasing costs. 

HB 222 burdens a woman’s right to an abortion indirectly by increasing the Clinic’s 

operational costs. Courts consider cost increases to clinics when considering whether a 

regulation is an undue burden. See W. Ala. Women’s Ctr. v. Williamson 900 F.3d 1310, 1327 

(11th Cir. 2018); Planned Parenthood Ariz., Inc. v. Humble 753 F.3d 905, 910-915 (9th Cir. 

2014); Planned Parenthood of Wis., Inc. v. Schimel, 806 F.3d 908, 909, 918 (7th Cir. 2015). In 

West Alabama Women’s Center, the Eleventh Circuit struck down a requirement that abortion 

providers perform additional medical procedures prior to abortion in part because of the “time 

and cost associated with performing” those new procedures. 900 F.3d at 1327. Similarly, in 

Humble, the Ninth Circuit enjoined the enforcement of a statute requiring more stringent 

medication abortion practice in part because “a significant increase in the cost of abortion” was a 

“substantial obstacle” and would “reduce the number of women who receive abortions.” 753 

F.3d at 910-15. See Schimel, 806 F.3d at 918 (holding an admitting privileges requirement 

unduly burdensome in part because of compliance costs); see also Tucson Woman’s Clinic v. 

Eden, 379 F.3d 531, 542 (9th Cir. 2004) (striking down regulations on abortion clinic operations 

in part because “investing time” into compliance would “increase[] monetary cost[s].”) Women 

absorb cost increases but might not realize “the new law is likely to have been the cause” of 

them. Schimel, 806 F.3d at 910-11. So “a suit by clinics and doctors seeking injunctive relief is 

more feasible.” Id. “If the clinics [] win, the patients win.” Id. 

HB 222 will make providing abortions more expensive for the Clinic. Like the statute 

struck down in West Alabama Women’s Center, HB 222 requires abortion providers to take on 

costly and time consuming additional work. HB 222 will require Greene Women’s Clinic to 
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cease its regular practice of utilizing a contractor to “periodically incinerate aborted fetuses” 

“simultaneously” with other surgical byproducts. Record 5. Instead, the Clinic will need to inter 

or cremate upwards of 25,000 fetuses individually each year, apart from any other surgical 

byproducts. Moreover, the Clinic must obtain a burial transit permit, a permit normally reserved 

for the transportation or disposition of deceased human bodies, for each of these 25,000 or more 

fetuses. Like the costs in Humble, these costs to the Clinic will heighten abortion costs which 

will indirectly increase the cost of abortion to women, even if those women do not realize that 

HB 222 is the cause of that price increase. Therefore, the Fourteenth Circuit did not err in 

granting a permanent injunction.  

2. HB 222 unduly burdens the right to abortion because it could lead the only 

abortion Clinic in Greene to stop providing abortion services. 

 

HB 222 unduly burdens a woman’s right to abortion by imposing logistical and economic 

challenges that could lead the only abortion clinic in Greene to close or refuse to provide 

abortion services. A statute is unduly burdensome if it creates risks that abortion clinics will 

close or stop providing abortions. See June Med. Servs., 140 S. Ct. at 2128-29; Planned 

Parenthood of Wis., Inc. v. Van Hollen, 738 F.3d 786, 791-98 (7th Cir. 2013); Schimel, 806 F.3d 

at 911-12.  In June Medical Services, this Court struck down a statute requiring abortion 

providers to obtain hospital admitting privileges in part because providers who had difficulty 

complying might “stop performing abortions.” 140 S. Ct. at 2128-29. See Van Hollen, 738 F.3d 

at 791-98 (holding an admitting privileges requirement unduly burdensome in part because 

compliance difficulties could lead to clinic closure); accord Schimel, 806 F.3d at 911-12.  

In Humble, the Ninth Circuit enjoined enforcement of a statute that would require 

providers of medication abortions to follow more stringent recommendations for abortion 

administration than the less stringent safe practices already in place in part because of the 
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possibility that one clinic might be “compelled to close for economic reasons.” 753 F.3d at 907-

910. See Tucson Women’s Clinic,  379 F.3d at 542 (striking down a statutory scheme regulating 

various abortion clinic operations in part because “one provider may be forced to stop 

practicing” due to the costs of compliance.) 

Here, like the admitting privilege requirements in June Medical Services, Van Hollen, 

and Schimel, the difficulty of burying or cremating and procuring a burial transit permit for each 

fetus individually “may drive the Clinic from providing abortion services.” Record 11. At the 

very least, it could compel the Clinic to provide fewer abortions. Unlike the clinics at risk of 

closure in Humble and Tucson Women’s Clinic which were only one of multiple clinics, the 

Clinic in our case is the only licensed abortion facility in the State. If the Clinic closes due to 

these laws, it is unlikely that another facility will begin providing abortions in Greene under a 

regime of laws so hostile to abortion providers. For these reasons, the Fourteenth Circuit did not 

err in granting a permanent injunction.  

3. HB 222 unduly burdens the right to abortion because compliance is not 

feasible for abortion clinics. 

 

HB 222 is burdensome because of the extreme difficulty of compliance. Regulations that 

require a clinic to replace current practices with non-feasible alternatives are unduly 

burdensome. See Hellerstedt, 136 S. Ct. at 2314; W. Ala. Women’s Ctr., 900 F.3d at 1324; Whole 

Woman's Health v. Smith 338 F.Supp.3d 606, 614 (W.D. Tex. 2018). In Hellerstedt, the 

challenged statute required abortion clinics to meet various “building requirements” normally 

imposed on outpatient surgical centers. 136 S. Ct. at 2314. In part because some clinics were 

“unable to comply due to physical size limitations” and because moving sites was an infeasible 

alternative, the Supreme Court held that the statute was an undue burden. Id. at 2312. Compare 

W. Ala. Women’s Ctr., 900 F.3d at 1324 (striking down a statute that required an additional 



 

36 
 

procedure to induce fetal demise prior to intact dilation and evacuation abortion in significant 

part because the proposed methods of fetal demise were “not feasible” and posed “logistical 

hurdles”) with Gonzales, 550 U.S. at 129 (upholding a similar statute because workable 

“alternatives” were “available.”)  

In Smith, the challenged statute created the term, “fetal tissue,” in the waste disposal 

rules, and required abortion providers to dispose of the tissue by only either “interment, 

incineration followed by interment, or steam disinfection followed by interment.” 338 F.Supp.3d 

at 614. The Western District of Texas held that the statute was an undue burden, in part because 

“reliable and viable options” for disposal of the tissue did “not exist” and “funeral homes” were 

“not structured to accommodate the regularly-generated by-products of abortion and 

miscarriage.” Id. at 630. The court noted that “without a workable disposal system . . . providers 

cannot offer” their services so long as they are “unable to cobble together a patchwork of” third 

parties to “meet their disposal needs.” Id. at 634. 

In this case, like the statute struck down in Hellerstedt, which subjected an abortion clinic 

to extreme requirements more fitting for a facility with vastly different obligations and resources 

(in that case, an outpatient surgical center) than a women’s clinic, HB 222 subjects the Clinic to 

extreme requirements more fit for a full-time funeral home than a women’s clinic. Like the 

abortion providers affected by the fetal tissue disposal statute held unduly burdensome in Smith 

who would have been unable to secure “reliable and viable options” for fetal tissue disposal 

under the statute, Greene’s Women’s clinic will likely be unable to do the same. Funeral Homes 

in Greene are unlikely to be “structured to accommodate” 25,000 individual fetal cremations or 

interments on a regular basis. Moreover, the Clinic’s usual contractors would be agreeing to a 

costly, time-intensive, and labor-intensive undertaking to incinerate each of 25,000 fetuses 
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individually. It is not safe to assume that this would be financially feasible for contractors who 

previously profited when cremating fetal tissue in groups, along with other surgical byproducts. 

Further, the Clinic will likely need to devote a significant amount of employee time toward 

applying for each and every burial permit. Therefore, the Fourteenth Circuit did not err in 

entering a permanent injunction.  

B. HB 222 is an undue burden to women’s right to abortion because of its direct 

impact on that right. 

  

1. HB 222 unduly burdens the right to abortion by placing an impermissible 

psychological burden on women in who receive abortion services. 

 

By requiring that abortion providers inform mothers of their ultimate right to determine 

the final disposition of the fetal remains, HB 222 creates a heavy emotional burden for women 

seeking abortions. In Leigh v. Olson, a regulation required a physician performing an abortion to 

discuss the statutorily prescribed “humane” options for fetal tissue disposal and have the woman 

sign a form about her decision. 497 F. Supp. 1340, 1351 (D.N.D. 1980). The statute was 

unconstitutional in part because it “placed the burden” of the decision “on the woman” and made 

the decision “a prerequisite for obtaining an abortion.” Id. See also Margaret S., 794 F.2d 995 

(striking down a statute that required abortion providers to inform a patient that she could either 

bury, cremate, or dispose of fetal remains as waste tissue); but see Planned Parenthood of Minn., 

910 F.2d at 487 (upholding a fetal remains disposition law in part because the statute required 

“no need for the patient’s input” and there was “no reason why the patient need[ed] to be 

informed of the disposal choices now that certain methods [had] been mandated.” In EMW 

Women’s Surgical Center, P.S.C. v. Friedlander, the Sixth Circuit struck down an abortion 

regulation in part because it led to “emotional . . . challenges for patients.” 960 F.3d 785, 790, 

802 (6th Cir. 2020). 
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Here, like the unconstitutional statute in Leigh, which mandated pre-abortion discussion 

between physicians and patients of statutorily prescribed “humane” fetal disposal options, and 

unlike the constitutional and non-invasive statute in Planned Parenthood of Minnesota, HB 222 

requires the Clinic to inform each woman of her “ultimate right to determine the final disposition 

of the remains.” Like the statute in Leigh, HB 222 should also be stricken because it is a 

burdensome “prerequisite for obtaining an abortion.” The mandated information “imposes an 

intrusive and heavy burden on women whose belief about the status of embryonic and fetal tissue 

and the meaning of abortion or miscarriage diverge from the viewpoint the state endorses.” 

Record 11. Like the regulation held unduly burdensome in EMW because it posed “emotional . . . 

challenges” to patients, HB 222 should similarly be held unduly burdensome because it too poses 

emotional challenges for women seeking abortions. Therefore, the Fourteenth Circuit did not err 

in entering a permanent injunction.  

2. HB 222 unduly burdens the right to abortion by stigmatizing the 

procedure. 

 

By singling out abortion providers and by requiring that fetal remains be treated as 

human remains, HB 222 generates stigma for women seeking abortions in Greene. In Smith, a 

statute that required fetal remains to be disposed of through interment or the scattering of ashes 

was held unduly burdensome in part because of its tendency to “enshrin[e] one view of . . . the 

respect that should be given to . . . fetal tissue remains” by allowing only disposal methods that 

are permissible for human remains “thereby burdening a woman’s abortion decision.” 338 

F.Supp.3d at 629, 638. In Humble, the Ninth Circuit noted undue burden existed in part because 

a statute was “stigmatizing of abortion practice.” 753 F.3d at 907-910, 915. See also Tucson 

Woman’s Clinic, (determining that a statutory scheme uniquely regulating abortion clinic 
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operations was unduly burdensome in part because of its tendency to “stigmatize” abortion.) 379 

F.3d at 536-37, 543. 

Here, like the approved fetal disposal methods at issue in Smith, which treated fetal 

remains as human remains, so too does HB 222 by only allowing cremation or burial of fetal 

tissue. “By requiring fetal remains to be disposed of in a manner similar to the disposal of 

remains of a human body, the State is expressing its view that both a fetus and a person who is 

born are human.” Record 11. This stance will likely lead women who do not share that view to 

feel unsupported and judged in seeking an abortion. Further, because the legislature has chosen 

to impose these stringent regulations only upon healthcare providers who deal with fetal or 

embryonic tissue, and not any other kinds of tissue, the bill further stigmatizes abortion like the 

statutes held unduly burdensome in Humble and Tucson. For those reasons, the Fourteenth 

Circuit did not err in entering a permanent injunction.  

C. HB 222 will not lead to any of its purported benefits.  

1. The purported benefits of fetal disposal regulation put forth by the State 

are misguided and unlikely to occur, because behavior-regulation does not 

generate a change in beliefs.  

 

HB 222 will not even begin to accomplish the interests in potential life that the State 

seeks to protect, because decisions about those matters are inherently personal. The Supreme 

Court has noted, “At the heart of liberty is the right to define one's own concept of existence, of 

meaning, of the universe, and of the mystery of human life. Beliefs about these matters could not 

define the attributes of personhood were they formed under compulsion of the State.” Casey, 505 

U.S. at 851. These decisions are inherently personal and “must be shaped to a large extent on her 

own conception of her spiritual imperatives and her place in society.” Id. At 852. In Smith, the 

court determined that a statute requiring fetal tissue to be disposed of by “interment” or 
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“cremation” would have a “de minimis persuasive effect, if any at all” in the age of so many 

other mechanisms that point to the existence of potential life such as “required ultrasounds” and 

“heightened informed consent disclosures'' which already ensure the woman understands the 

gravity of her decision. 338 F.Supp.3d at 628-29.  

As supported by the Supreme Court in Casey, beliefs about matters such as “existence,” 

and particularly beliefs about when human life truly comes into existence, are intimately 

personal ideas. Each woman seeking an abortion at the Clinic has preexisting ideas about these 

concepts, shaped by “her own conception of her spiritual imperatives” and “her place in society,” 

not by statute. Like the fetal remains disposal statute in Smith, which had “de minimis persuasive 

effect, if any at all” because women exposed to the statute had already encountered various other 

mechanisms that arguably point one to respect unborn life such as “required ultrasounds” and 

“heightened informed consent disclosures,” so too, would HB 222. In our modern age, women 

are exposed to ample information and required disclosures. Women seeking abortions already 

have the resources they need to be persuaded on the issue of abortion, and these fully-developed 

beliefs inform their decision to seek an abortion. Notwithstanding that ample information, 25,000 

women come into Greene Women’s Clinic seeking abortions each year. HB 222 will not 

persuade or inform women; it will merely stigmatize their actions and for that reason, the 

Fourteenth Circuit did not err in granting a preliminary injunction.  

2. Even if the State could generate the paradigm-shifting beliefs about 

abortion that it seeks to engender via abortion regulations, HB 222 would 

fail to achieve this goal because it only takes effect after an abortion has 

already occurred and is not tailored narrowly enough to ensure fetal 

remains are disposed of as the State sees fit. 

 

      HB 222 will not accomplish the state’s purported interest in demonstrating respect for 

potential life and medical ethics. In EMW, the Sixth Circuit determined that asserted state 
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“interests in preventing fetal pain and demonstrating respect for human life [were] substantially 

intertwined, if not subsumed in one another.” 960 F.3d at 807. Because the statute would not 

affect fetal pain, the court held that the statute did not further the interest of “demonstrating 

respect.” Id. The Court also held that the statute did not benefit the asserted interest in promoting 

“medical ethics” because physicians’ duty of “nonmaleficence” was ill served by the statute’s 

“logistical and emotional burdens on patients.” Id. at 799. In Smith, the statute was struck down 

in part because “while the challenged laws exclude[d] disposition [of fetal remains] via a sanitary 

sewer . . . women at home [could] still use this method.” 338 F.Supp.3d at 628.  

In promulgating HB 222, the state claims interests in demonstrating “respect for the life 

of the unborn” and “medical ethics.” Record 5. Neither is served by this statute. Like the statute 

at issue in EMW, which did not further the state’s goal of respecting unborn life in part because it 

did not reduce fetal pain, similarly, HB 222 does not impact fetal life positively because it does 

not impact unborn life at all. It only applies to fetal remains. Like that same statute, which did 

not promote medical ethics in part because it undermined physicians’ duty of nonmaleficence by 

imposing logistical and emotional burdens upon women seeking abortions, so too does HB 222 

through its indirect and direct costs to women and its tendency to cause psychological burdens 

and stigma. Just as was true under the statute in Smith, under HB 222, a woman can still “dispose 

of [fetal remains] in whatever manner she wishes, without restriction.” Record 12. Therefore, 

because neither of the state’s purported interests is served by the statute, the Fourteenth Circuit 

did not err in granting a preliminary injunction.  

D. The burdens of HB 222 on a woman’s right to an abortion outweigh any 

benefits that the law could produce.  

 

The burdens imposed by HB 222 far outweigh its purported benefits. An abortion law is 

unconstitutional on its face if “in a large fraction of the cases in which [the law] is relevant, it 
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will operate as a substantial obstacle to a woman’s choice to undergo an abortion.” Casey. 505 

U.S. at 895. A “large fraction” means “a class narrower than all pregnant women or even the 

class of women seeking abortions identified in the state. The relevant denominator is those 

women for whom the provision is an actual rather than an irrelevant restriction.” Id. “As for the 

numerator, the challenged laws constrain abortion access for the entire class because the 

challenged laws would likely result in the closure of facilities unable to comply and would 

restrict the ability of healthcare providers” to offer abortions. Smith, 338 F.Supp.3d at 637. When 

a law is unduly burdensome, “far from requiring plaintiffs to specifically and affirmatively show 

good-faith efforts to comply with a challenged law, Supreme Court precedent suggests that 

plaintiffs may demonstrate that undue burden by presenting . . . plausible inferences . . . that any 

good-faith effort would fail to alleviate the burden.” EMW, 960 F.3d at 804-05. 

HB 222 unduly burdens the right to an abortion through the many burdens identified 

above: administrative burden and costs to clinics, costs to women, possible closure of abortion 

clinics, psychological burdens to women, and increased stigma of abortion. As discussed, HB 

222 is unlikely to further even its limited purported benefits. Applying the Casey “large fraction” 

test, the denominator includes all women seeking abortions in Greene, and the numerator is also 

the entire class of women who would seek an abortion in Greene, because like the challenged 

law in Smith, HB 222 creates a serious risk of closure of the only abortion clinic in Greene. 

Further, the argument that issues of potential cost are not relevant because those costs have not 

yet materialized is not compelling because as stated above, plausible inferences can be drawn 

that “good faith efforts would fail to alleviate the burden.” 
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IV. The Fourteenth Circuit correctly determined that even under rational basis review, 

HB 222 is unconstitutional because the State is not protecting a legitimate interest, 

and even if it were, HB 222 is not rationally related to those purported interests.  

 

A. The State does not have a legitimate interest in “the humane and dignified 

disposal of human remains.” 

 

Because “[t]his case implicates the right of [a] woman to choose to have an abortion 

before viability and to obtain it without undue interference from the State, it deserves heightened 

review.” Box, 139 S. Ct. at 1780 (Ginsburg, J., concurring in part) (internal quotations and 

citation omitted). But if rational basis review is applied, “‘to survive’ under rational basis review, 

a state law must be ‘rationally related to a legitimate government interest.’” Id. at 1782 (quoting 

Washington v. Glucksberg, 521 U.S. 702, 728 (1997)). Though petitioners will claim that City of 

Akron supports the legitimacy of their interest in the disposal of fetal remains, that case is 

inapposite because it was decided prior to the establishment of the undue burden test and struck 

down a statute on grounds of vagueness, which is not at issue here. 462 U.S. at 451. 

Additionally, “[t]he word ‘person,’ as used in the Fourteenth Amendment, does not include the 

unborn.” Roe, 410 U.S. at 158. The question is whether the state could “reasonably believe that 

regulating . . . abortion . . . fulfills [its] purpose.” Planned Parenthood of Minn., 910 F.2d at 488.  

The State of Greene does not have a legitimate interest in regulating the disposal of fetal 

remains. Because Akron is distinguishable and no clear rule emerged from the cases that 

followed, the legitimacy of the State’s interest in regulating the disposal of fetal remains is in 

dispute. Supreme Court precedent establishes, as stated above by Roe, that fetuses are not people 

under the law. “The state’s position advocates for recognition that fetuses are people, and that is 

not consistent with the law.” Record 13. Moreover, the argument that fetal homicide laws 

undercut this argument is not compelling. Those laws are distinguishable because they advocate 

for the protection of living fetuses, which are not at issue here. Therefore, the state does not have 
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a legitimate interest in treating fetal remains in the same manner as human remains, and the 

Fourteenth Circuit did not err in granting a permanent injunction. 

B. Even if the State has a legitimate interest in the humane and dignified 

disposal of human remains this law is not rationally related to that interest. 

 

HB 222 is not rationally related to the government’s interest in the disposal of fetal 

remains for the same reasons it fails the undue burden test. See discussion supra Section III.C. 

Additionally, HB 222 “allows a woman full liberty to dispose of the fetus without restriction.” 

Record 12. “No such provision under Greene law allows” that for “human remains.” Id. 

Therefore, the state cannot accomplish “the humane and dignified disposal of human remains,” 

to the extent that it is a legitimate interest, because under HB 222, fetal remains are still not 

treated in a manner the State itself would consider humane by its own standards. 

HB 222 unduly burdens a woman’s right to abortion. It indirectly burdens the right by 

increasing abortion costs, increasing the risk of clinic closure, and by making compliance 

extremely difficult. It directly impacts the right by imposing psychological burdens and stigma. 

Its purported benefits are highly unlikely to come to fruition whatsoever and pale in comparison 

to the statute’s burdens. Moreover, the statute fails even rational basis review because the State 

lacks a legitimate interest, and the statute is not even rationally related to the purported interest. 

CONCLUSION 

 

For the reasons stated herein, Respondents respectfully request that the Court affirm the 

Fourteenth Circuit’s decision that the Act and HB 222 violate the Due Process Clause of the 

United States Constitution, and affirm the Fourteenth Circuit’s ruling on both parties’ motions 

for summary judgment and its permanent injunction against enforcement of these statutes.  

         This the 24th day of September, 2021. 


