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QUESTIONS PRESENTED 
 

1. Whether a statute that renders at least one woman per week unable to exercise her 

fundamental right to an abortion prior to viability is an unconstitutional prohibition of pre-

viability abortion? 

 

2. Whether this Court should maintain its longstanding commitment to precedent 

and judicial legitimacy and affirm, as it has for nearly 50 years, that prohibitions on abortion 

prior to validity are unconstitutional? 

 

3. Whether a statute requiring healthcare facilities to dispose of embryonic and fetal 

remains in the same manner as other human remains imposes an undue burden on, or 

unconstitutionally curtails, a woman's fundamental right to access pre-viability abortions?  
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STATEMENT OF THE CASE 

Respondent Greene Women’s Health Clinic, LLC (“the Clinic”) is the sole licensed 

abortion provider in the State of Greene. R. at 4. The Clinic currently provides an abortion for, 

on average, at least one woman per week who is least 15 weeks pregnant. R. at 8. Petitioner, the 

State of Greene, concedes that a fetus is not viable at 15 weeks gestational age. R. at 4. 

Additionally, after performing abortions, the Clinic has previously used a contractor to dispose 

of fetal remains. R. at 5. The Clinic’s employed contractor disposes of fetal remains via periodic 

incineration, disposing of multiple fetuses at a time simultaneously with other surgical 

biomaterials. R. at 5. 

In 2020, the State of Greene’s General Assembly enacted House Bills 411 (“the Act”) 

and 222. R. at 3. The Act prohibits all abortion after 15 weeks gestational age aside from cases of 

medical emergency, severe fetal abnormality, rape, or incest. R. at 3. After passage of the Act, 

performing an abortion after 15 weeks gestational age is punishable by felony in the State of 

Greene. R. at 3. The legislature passed the Act with an express intent to protect both fetal and 

maternal health. R. at 3. Petitioner concedes the Act will prohibit abortions “for some women 

prior to viability.” R. at 4. 

House Bill 222, meanwhile, regulates the disposal of fetal remains. R. at 5. HB 222 may 

be sub-divided down into four distinctive regulations. R. at 5. First, the State of Greene now 

requires abortion providers to inform a woman either pre- or post-operation that she may either 

dispose of her fetal remains herself or allow the abortion provider to do so on her behalf. R. at 5. 

Second, abortion providers must obtain a “burial transmit permit” for each fetus. R. at 5. A 

“burial transmit permit” is a “permit for the transportation and disposition of a dead human 

body.” R. at 6. Burial transmit permits were previously and still are required in the State of 
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Greene for transporting and disposing of deceased human bodies. R. at 6. Third, the definitions 

of “infectious waste” and “pathological waste” no longer “include an aborted fetus or miscarried 

fetus.” R. at 6. Fourth, abortion providers must bury or cremate fetuses individually. R. at 6. 

Providers may no longer contract with outside parties to dispose of fetal remains side-by-side 

with other fetuses or surgical biomaterials. R. at 6. Abortion providers may now only contract 

with a vendor able or willing to adhere to these new requirements. R. at 6. The Fourteenth 

Circuit stated that attempting to adhere to these regulations at a reasonable cost poses a 

significant logistical challenge. R. at 11 (14th Cir. Jan. 15, 2021).  HB 222’s legislative history 

indicates that the legislature passed these regulations to promote “medical ethics” and to ensure 

abortion providers demonstrate respect for the “life” of the unborn. R. at 5. Petitioner further 

states that in passing HB 222, the legislature, made a “moral and scientific judgment that a fetus 

is a human being who should be given a dignified and respectful burial and cremation.” R. at 12 

Respondent Dr. Elon Sternberger, a physician at the Clinic, preemptively moved for 

summary judgment, alleging both bills to be unconstitutional. R. at 4, 6. The District Court 

agreed, declared both bills unconstitutional, and granted summary judgment for Dr. Sternberger 

and the Clinic. R. at 6. On appeal, the Fourteenth Circuit upheld the District Court’s grant of 

summary judgment on both bills. R. at 10, 14. The Fourteenth Circuit first held that the Act is 

unconstitutional because the Act unconstitutionally prohibits “women in the state of Greene from 

making the ultimate decision to terminate their pregnancy prior to viability.” R. at 10 (14th Cir. 

Jan. 15, 2021). The Fourteenth Circuit then held that HB 222 is unconstitutional because it 

“imposes a substantial obstacle in the path of women seeking an abortion.” R. at 11 (14th Cir. 

Jan. 15, 2021). Petitioner now contends before this Court that the Fourteenth Circuit erred in 

declaring both bills to be unconstitutional. 
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SUMMARY OF THE ARGUMENT 

The Circuit Court correctly determined that HB 411 (“the Act”) and HB 222 are 

unconstitutional. Therefore, this Court should affirm the Circuit Court’s grant of summary 

judgment for the Clinic. 

First, any statute that prohibits abortion prior to viability is an unwarranted governmental 

intrusion and must be struck down as unconstitutional. Planned Parenthood of Se. Pennsylvania 

v. Casey, 505 U.S. 833 (1992). If a statute prohibits abortion prior to viability, a state’s interests 

in protecting fetal and maternal health are irrelevant as to the statute’s constitutionality. See Roe 

v. Wade, 410 U.S. 113, 163 (1973). Here, the Act will render at least one woman per week 

unable to terminate her pregnancy after 15 weeks gestational age. Viability does not occur until 

21 weeks gestational age. Hence, the Act is a pre-viability prohibition on abortion, and the State 

of Greene’s interests in protecting fetal and maternal health are irrelevant as to the Act’s 

constitutionality.  

Second, this Court should affirm that pre-viability prohibitions on abortion are 

unconstitutional because stare decisis supports affirming this Court’s longstanding viability 

framework. The strength of the framework’s reasoning, its consistency with prior judicial 

decisions and ongoing developments, the significant amount of reliance American women place 

in the framework, and the lack of drastic change in society’s understanding of pre-viability 

abortion all strongly support upholding the framework. See Ramos v. Louisiana, 140 S. Ct. 1390 

(2020). 

Third, an abortion regulation, unlike an abortion prohibition, is reviewed for its 

constitutionality under the undue burden standard. Casey, 505 U.S. at 876. To determine whether 
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a fundamental right to obtain a pre-viability abortion is unduly burdened, one must first 

determine whether a substantial obstacle is in place by reviewing the purpose and effect of the 

regulation. Whole Woman’s Health v. Hellerstedt, 136 U.S. 2292, 2300 (2016).  If the Court 

determines that the strictures of HB 411 do not impose an undue burden, then this Court will still 

find that the State of Greene cannot pass rational-basis review, another standard to determine the 

constitutionality of a regulation or legislation. Id. Under rational-basis review, regulation and 

legislation receive a strong presumption of validity from the court unless said regulation and 

legislation tackle a fundamental right, such as abortion. When the state regulates the disposal of 

fetal remains, it imposes a belief system on women, thereby violating a woman’s right to 

freedom of belief relating to the development of life and definition of “human.” Following 

precedent, this Court must hold HB 222 to be unconstitutional. 

ARGUMENT 

I. This Court must strike down the Act because it is an unconstitutional violation of a 
woman’s fundamental right to an abortion. 
 
This Court must uphold the Fourteenth Circuit’s determination that the Act is 

unconstitutional for three reasons. First, the Due Process Clause protects a woman’s right to a 

pre-viability abortion. See Roe v. Wade, 410 U.S. 113, 153 (1973); see also U.S. Const. amend. 

XIV, § 1. The Act, by prohibiting abortions at 15 weeks, will unconstitutionally strip at least one 

State of Greene woman per week of her right to a pre-viability abortion. R. at 8. Second, the 

State of Greene’s interests in protecting fetal and maternal health are irrelevant because no state 

interest justifies a pre-viability abortion prohibition. See Roe, 410 U.S at 163. Third, the State’s 

argument for overruling nearly 50 years of precedent is unpersuasive because stare decisis 

supports upholding said precedent. See Planned Parenthood of Se. Pennsylvania v. Casey, 505 

U.S. 833, 870 (1992). 
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A. A woman’s right to an abortion is a fundamental right protected from 
unwarranted governmental intrusion by the Due Process right to privacy. 
 

Any statute that violates the right to privacy is unconstitutional. See Griswold v. 

Connecticut, 381 U.S. 479, 485 (1965). The right to privacy is derived from the Fourteenth 

Amendment’s Due Process Clause and guarantees all Americans the right “to be free from 

unwarranted governmental intrusion” into “fundamental” rights. Eisenstadt v. Baird, 405 U.S. 

438, 453 (1972). A fundamental right is a liberty either 1) enumerated in the Constitution or 2) 

not enumerated in the Constitution though nevertheless “central to individual dignity and 

autonomy.” Obergefell v. Hodges, 576 U.S. 644, 663 (2015). There is no formula for identifying 

non-enumerated fundamental rights. See id. Using “reasoned judgment,” this Court is responsible 

for identifying and protecting fundamental rights from unwarranted governmental intrusion. Id. 

at 664. Griswold v. Connecticut shows this Court identifying a fundamental right and protecting 

said fundamental right from unwarranted governmental intrusion. See Griswold, U.S. 479 at 485 

(holding that the right to privacy is derived from the penumbras of the Bill of Rights but 

otherwise protecting a fundamental right in the same manner as would cases deriving the right to 

privacy from the Due Process clause). In Griswold, the Court 1) identified marriage as a 

fundamental right due to marriage’s “noble” purpose, 2) held that the right to privacy protects 

marriage from unwarranted governmental intrusion, 3) concluded that a law barring 

contraceptive access is an unwarranted governmental intrusion, and 4) found that because the 

law at issue constituted an unwarranted governmental intrusion, the law was unconstitutional. 

See id. at 484-486. 

Like marriage, a woman’s right to an abortion is a fundamental right and is therefore 

protected by the right of privacy. See Roe, 410 U.S. at 164. In Roe v. Wade, which declared a 

total abortion prohibition unconstitutional, this Court concluded that a woman’s right to an 
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abortion is a fundamental right for two reasons. Id. at 152. First, this Court had previously 

concluded that the right to have or not have children is a fundamental right. Eisenstadt, 405 U.S. 

at 453 (1972). The right to abortion is a logical extension of the right to not have a child. See 

Roe, 410 U.S. at 163. Second, denying women the right to an abortion would cause 

impermissible physical and mental pain. See id. The Roe Court then held that because a woman 

has a fundamental right to an abortion, the right to privacy protects her right to terminate her 

pregnancy from unwarranted governmental intrusion. See id.  

B. The Act is unconstitutional because it will prohibit at least one woman from 
exercising her fundamental right to terminate her pregnancy at any time prior 
to viability.  

 
A statute that prohibits pre-viability abortions is facially unconstitutional, regardless of 

whether it contain exceptions, because it amounts to an undue governmental intrusion on a 

woman’s fundamental right to an abortion. Casey, 505 U.S. at 879. A statute prohibits pre-

viability abortions if it renders at least one woman unable to terminate her pregnancy at any point 

prior to viability. Id. This Court will ask two questions to determine whether a statute is an 

unconstitutional pre-viability prohibition. See, e.g., Jackson Women's Health Org. v. Dobbs, 945 

F.3d 265 (5th Cir. 2019). First, does the statute govern abortions prior to fetal viability? Casey, 

505 U.S. 878–79. Second, if the statute governs abortions prior to viability, will the statute 

render at least one woman unable to terminate her pregnancy at a point prior to viability? Id. If 

the answer to both questions is yes, then the statute is an unconstitutional pre-viability 

prohibition. Id.  

1. The Act governs abortions prior to viability because the Act prohibits 
abortions after 15 weeks gestational age, and a fetus cannot be viable before 
21 weeks gestational age. 
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In determining whether the Act is an unconstitutional pre-viability prohibition, this Court 

will first ask whether the Act governs abortions prior to viability. Casey, 505 U.S. 878–79. 

Viability occurs when a fetus is reasonably likely to survive “outside the womb.” Colautti v. 

Franklin, 439 U.S. 379, 388 (1979). No fetus is reasonably likely to survive outside the womb 

prior to 21 weeks gestational age; therefore, viability does not occur prior to 21 weeks 

gestational age. Memphis Ctr. for Reprod. Health v. Slatery, No. 20-5969, 2021 WL 4127691 at 

32 (6th Cir. Sept. 10, 2021). Since fetal viability does not occur prior to 21 weeks gestational 

age, any statute that governs abortion prior to 21 weeks gestational age also governs abortion 

prior to viability. Id. For example, in Gonzales v. Carhart, this Court held that a ban on intact 

dilation and extraction procedures governs abortions prior to viability because the ban extends 

throughout the duration of pregnancy. Gonzales v. Carhart, 550 U.S. 124, 163 (2007). Here, the 

Act governs abortions after 15 weeks gestational age. R. at 3. Since viability does not occur until 

21 weeks gestational age, the Act therefore governs abortion prior to viability. Slatery, No. 20-

5969 at 32. 

2. The Act is a pre-viability prohibition because it will prevent at least one 
woman from terminating her pregnancy prior to viability. 
 

After determining that the Act governs pre-viability abortions, this Court will ask 

whether the Act renders at least one woman unable to terminate her pregnancy at a point prior to 

fetal viability. Casey, 505 U.S. 878–79. If the answer is yes, then the Act is an unconstitutional 

pre-viability prohibition. Id. For example, the Fifth Circuit held that a statute criminalizing 

abortion after 15 weeks gestational age prohibits pre-viability abortions because the statute 

would render women unable to terminate their pregnancies between 15 and 21 weeks gestational 

age. Jackson Women's Health Org. v. Dobbs, 945 F.3d 265, 274 (5th Cir. 2019). By contrast, this 

Court held that even though the ban on intact dilation and extraction procedures governs pre-
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viability abortions, the ban does not prohibit pre-viability abortions because alternative abortion 

care procedures remain available prior to viability. Gonzales v. Carhart, 550 U.S. 124, 163 

(2007). This ban enables women to terminate pregnancies at any point prior to viability. Id. 

Here, Petitioner concedes that Greene Women’s Health Clinic, the State of Greene’s sole 

abortion provider, currently performs at least one abortion per week for women in their 15th 

week of pregnancy. R. at 8. Under the Act, performing an abortion after 15 weeks gestational age 

is a felony. R. at 4. The Act will render the Clinic unable to legally perform an abortion after 15 

weeks gestational age. R. at 4. Since the Clinic will be unable to legally perform an abortion after 

15 weeks gestational age, women in their 15th week of pregnancy will be unable terminate their 

pregnancies at a point prior to fetal viability. R. at 4. Therefore, the Act is an unconstitutional 

pre-viability prohibition. 

3. As the Act is an unconstitutional pre-viability prohibition, this Court need 
not weigh the State of Greene’s interests before holding the Act 
unconstitutional. 
 

State interests cannot justify pre-viability prohibitions. Roe, 410 U.S. 113, 163. The Roe 

Court held that a state’s interest in fetal health does not outweigh a woman’s interest in liberty 

until a fetus “presumably has the capability of meaningful life outside the mother’s womb.” Id. 

Therefore, while the state has an “important and legitimate interest in potential life,” this interest 

never justifies prohibiting abortion prior to viability. Id. In Planned Parenthood of Southeastern 

Pennsylvania v. Casey, this Court affirmed Roe’s “essential” holding, stating that only after 

viability can a state interest justify taking away a woman’s fundamental right to an abortion. 

Casey, 505 U.S. 833 at 870. 

After affirming Roe’s essential holding, this Court established its undue burden test, this 

Court’s enduring test for determining when the state’s interests should weigh on the 
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constitutionality of a statute governing pre-viability abortion. Id. at 878-879. To implement its 

new test without violating Roe’s essential holding, Casey distinguished pre-viability abortion 

regulations from pre-viability abortion prohibitions. See Id. Pre-viability regulations are statutes 

that do not render a single woman unable to terminate her pregnancy. Id. Pre-viability 

regulations that protect the state’s interests in fetal or maternal health are constitutional provided 

they do not impose an undue burden on a woman’s fundamental right to an abortion. See Casey, 

505 U.S. 874. An undue burden is a pre-viability regulation “that has the purpose or effect of 

placing a substantial obstacle in the path of a woman seeking an abortion.” Id. at 877. This Court 

determines whether a pre-viability regulation is a substantial obstacle by weighing the “the 

burdens a law imposes on abortion access together with the benefits those laws confer.” Whole 

Woman's Health v. Hellerstedt, 136 S. Ct. 2292, 2309 (2016). By contrast, pre-viability 

prohibitions, which render at least one woman unable to terminate her pregnancy, are never 

constitutional regardless of a state’s interests in fetal or maternal health. See Casey, 505 U.S. at 

879. As such, if this Court determines that a statute is a pre-viability regulation, this Court will 

apply its undue burden test to determine whether the statute is constitutional. See Id. at 878. 

However, if this Court determines that a statute is a pre-viability prohibition, it will abandon the 

undue burden test and instead hold the statute to be unconstitutional. See Id at 879. 

Here, the State of Greene’s interests are unpersuasive as to the Act’s constitutionality 

because the Act is a pre-viability prohibition. See Id at 878-879. If the Act merely regulated pre-

viability abortions, this Court would apply the undue burden test. See Casey, 505 U.S. 878. In 

that scenario, this Court would weigh Petitioner’s interests against the harm done to women’s 

liberty to determine whether the Act is a substantial obstacle. See Hellerstedt, 136 S. Ct. at 2309. 

However, as stated above, the Act is a pre-viability prohibition because it will render at least one 
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woman unable to terminate her pregnancy. R. at 8. Further, as stated in Casey, a state’s interests 

in fetal and maternal health cannot justify prohibiting a woman’s fundamental right to an 

abortion prior to viability. See Casey, 505 U.S. at 846. Therefore, this Court must determine the 

Act to be unconstitutional and should not apply the undue burden test.  

4. The State’s remaining arguments are unpersuasive because the State cannot 
prove the Act is not a pre-viability prohibition, and this Court therefore must 
hold the Act to be unconstitutional. 

 
Petitioner argues that the Act is constitutional because 1) the Act contains exceptions, 2) 

the Act governs abortions both pre- and post-viability, and 3) the Act is analogous to the pre-

viability abortion regulation upheld in Gonzales v. Carhart. R. at 9. All three arguments are 

unpersuasive. 

First, the Act’s “exceptions” are unpersuasive as to the Act’s constitutionality because 

Casey states that pre-viability prohibitions are unconstitutional regardless of whether “exceptions 

are made for particular circumstances.” See Casey, 505 U.S. at 879. 

Second, the fact that the Act applies to both pre- and post-viability abortions is 

unpersuasive as to its constitutionality because the State of Greene previously prohibited 

abortions after 20 weeks gestational age by a separate statute. R. at 9. Accepting that viability 

occurs at 21 weeks gestational age, the State of Greene previously prohibited all post-viability 

abortions. R. at 9. This Court should follow the Fifth and Ninth Circuits, both of which struck 

down laws that proscribed both pre- and post-viability abortions as redundant and unnecessary 

for any purpose other than for prohibiting pre-viability abortions. See Jackson Women's Health 

Org. v. Dobbs, 945 F.3d 265 (5th Cir. 2019); see also Sojourner T v. Edwards, 974 F.2d 27, 29 

(5th Cir. 1992); see also Isaacson v. Horne, 716 F.3d 1213 (9th Cir. 2013). 
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Third, and finally, any argument relying on Gonzales is unpersuasive as to the Act’s 

constitutionality because Gonzales is not analogous to this case at bar. Unlike the Act, the 

regulation this Court upheld in Gonzales 1) banned a specific abortion procedure, rather than all 

abortion procedures at a certain time and 2) left open the ability for any woman to terminate her 

pregnancy at all times prior to viability, rather than prohibiting women from terminating 

pregnancies at a certain time prior to viability. Gonzales, 550 U.S. at 163. Therefore, the state’s 

remaining arguments are unpersuasive, and this Court should hold the Act to be unconstitutional. 

C. This Court should reaffirm Roe and Casey’s viability framework in compliance 
with stare decisis. 
 

This Court should not overturn the viability framework, first stated in Roe and updated in 

Casey, because doing so would violate this Court’s commitment to stare decisis. Casey, 505 U.S. 

at 869. This Court’s commitment to stare decisis – that is, its respect for precedent and 

commitment to maintaining judicial legitimacy – is “indispensable.” Id. at 854. Traditionally, 

this Court considers four factors when revisiting precedent: 1) “the quality of the decision's 

reasoning;” 2) “its consistency with related decisions;” 3) “legal developments since the 

decision” and 4) “and reliance on the decision.” Ramos v. Louisiana, 140 S. Ct. 1390, 1405 

(2020). In cases responding to “national controversy,” this Court considers a fifth factor – 

whether society’s understanding of the world has changed. Casey, 505 U.S. at 854. This Court 

weighs each factor equally and upholds precedent when more factors than not support doing so. 

Ramos, 140 S. Ct. at 1405. Here, all five factors weigh in favor of upholding the viability 

framework and this Court should reaffirm said framework. 

First, this Court will consider the strength of the reasoning underlying the viability 

framework, asking whether 1) the Roe and Casey Courts thoroughly examined the history of pre-

viability prohibitions prior to proscribing pre-viability prohibitions, see Ramos, 140 S. Ct. at 
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1405, and 2) the rule established is “unworkable,” Casey, 505 U.S. at 855. The Roe Court 

examined, thoroughly and at length, the history of pre-viability abortion from antiquity through 

the present day. Roe, 410 U.S. at 129-152. This Court found that pre-viability abortion 

prohibitions first originated in the 19th Century and are not of “ancient or even common-law 

origin.” Id. at 129. By contrast, in Ramos v. Louisiana, the Court reevaluated Apodaca v. 

Oregon. Ramos, 140 S. Ct. at 1405. Apodaca held that the Sixth Amendment does not require 

jury unanimity to convict a defendant of a serious offense. Apodaca v. Oregon, 406 U.S. 404, 

413 (1972). In Ramos, the quality of the Apodaca Court’s reasoning weighed heavily against 

upholding precedent because the Apodaca Court devoted a mere one paragraph to the Sixth 

Amendment’s jury trial right’s historical meaning. Ramos, 140 S. Ct. at 1405. Additionally, as 

praised and updated by Casey, the viability framework is in no way “unworkable.” Casey, 505 

U.S. at 855. The Casey Court itself noted the framework’s flexibility and fairness. Id. Courts 

since Casey have also applied the updated viability framework without issue or confusion. See, 

e.g., Gonzales v. Carhart, 550 U.S. 124 (2007); Whole Woman's Health v. Hellerstedt, 136 S. Ct. 

2292, 2309 (2016); June Med. Servs. L. L. C. v. Russo, 140 S. Ct. 2103 (2020). As such, the first 

factor supports upholding the viability framework. 

Second, this Court will consider whether Roe and Casey’s viability framework is 

consistent with prior decisions. Ramos, 140 S. Ct. at 1405. The fundamental right to an abortion 

is consistent with this Court’s holding that the right to have and not to have children is a 

fundamental right. See Eisenstadt v. Baird, 405 U.S. 438, 453 (1972). This Court’s protection of 

the fundamental right to an abortion from unwarranted state intrusion is consistent with 

Griswold, which holds that the right to privacy protects fundamental rights from unwarranted 

state intrusion. See Griswold v. Connecticut, 381 U.S. 479, 485 (1965). Finally, this Court’s 
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viability framework itself is consistent with this Court’s general principle that fundamental rights 

may be regulated to serve state interests but may not prohibited. See, e.g., Chaplinsky v. State of 

New Hampshire, 315 U.S. 568 (1942) (holding that the right to free speech does not protect the 

use of fighting words). As such, the second factor supports upholding the viability framework. 

Third, this Court will consider whether the viability framework is consistent with related 

decisions issued after Casey. Ramos, 140 S. Ct. at 1405. Since Casey, this Court has reiterated 

that abortion is a fundamental right, see Washington v. Glucksberg, 521 U.S. 702, 720 (1997), 

that the right to privacy protects fundamental rights, see Obergefell v. Hodges, 576 U.S. 644, 663 

(2015), and has repeatedly affirmed and used the viability framework. See, e.g., Gonzales, 550 

U.S. at 146; Hellerstedt, 136 S. Ct. at 2309; Russo, 140 S. Ct. at 2120. Admittedly, this Court 

recently allowed a law to stand which prohibits abortion after six weeks by allowing private 

citizens to sue abortion care providers who perform abortions after six weeks. Whole Woman's 

Health v. Jackson, No. 21A24, 2021 WL 3910722, at 1 (U.S. Sept. 1, 2021). However, the Court 

only temporarily allowed this law to stand while the Court considers the law’s constitutionality. 

Id. Because the Court has not yet stated whether the law is constitutional, the law does not alter 

the constitutionality of the viability framework and Jackson cannot be considered a recent legal 

development. Id. 

Additionally, despite the State’s potential claims that cases such as Whole Woman’s 

Health v. Paxton and EMW Women’s Surgical Ctr. v. Friedlander show otherwise, there is no 

emerging circuit split to prove that the law has moved beyond the viability framework. In 

Paxton, the Fifth Circuit upheld a law banning a common pre-viability abortion procedure 

because the law, as was the case with Gonzales, left available alternative abortion procedures to 

ensure that all women can terminate their pregnancies prior to viability. Whole Woman's Health 
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v. Paxton, No. 17-51060, 2021 WL 3661318 (5th Cir. Aug. 18, 2021). In EMW Women’s 

Surgical Ctr, the Sixth Circuit upheld a law that could render Kentucky’s lone abortion care 

facility unable to operate. EMW Women's Surgical Ctr., P.S.C. v. Friedlander, 960 F.3d 785, 808 

(6th Cir.) However, Kentucky’s lone facility failed to evidence that the law would actually 

render it unable to operate, and without that showing, the Court determined that the law did not 

prohibit pre-viability abortions in the state. Id. As such, the third factor supports upholding the 

viability framework. 

Fourth, this Court will consider whether overruling the viability framework will harm 

“those who have relied reasonably on the rule's continued application.” Casey, 505 U.S. at 855. 

In 1992, the Casey Court stated that “for two decades of economic and social developments, 

people have organized intimate relationships and made choices that define their views of 

themselves and their places in society, in reliance on the availability of abortion in the event that 

contraception should fail.” Id. at 856. The Casey Court, only 20 years after Roe, recognized that 

women order “their thinking and living around” the viability framework and weighed the 

reliance interest heavily in favor of reaffirming the framework. Id. Now, nearly 50 years out 

from Roe’s establishment of the viability framework and nearly thirty years from Casey’s 

clarification, a woman’s access to a pre-viability abortion is an entrenched part of society. The 

reliance interest women place on access to a pre-viability abortion has likely only grown and 

overruling the viability framework will significantly harm women. In the decades since these 

cases, women’s role and power in society has grown exponentially; to rob them of the deciding 

power over their own reproductive choices would be detrimental to the advances they, and our 

society, have gained. As such, the fourth factor supports upholding the viability framework. 
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Fifth, and finally, this Court will consider whether society’s understanding of the world 

has changed so drastically that the viability framework is no longer useful. Casey, 505 U.S. at 

861. This factor only weighs in favor of overruling precedent in extreme cases. Id. For example, 

this Court overturned Plessy v. Ferguson in Brown v. Board of Education because, in the 

intervening years after the Court legalized racial segregation, society collectively learned that 

legislatively mandated racial segregation “stamps” those who are segregated “with a badge of 

inferiority.” Brown v. Bd. of Ed. of Topeka, Shawnee Cty., Kan., 347 U.S. 483, 492 (1954). Here, 

unlike in Brown, society’s views on pre-viability abortion have not evolved since Casey and 

remain a “national controversy.” Casey, 505 U.S. at 854. Abortion care also remains “an 

extremely safe procedure with very low rates of complications and virtually no deaths.” 

Hellerstedt, 136 S. Ct. at 2296. Society’s understanding of the world has not drastically changed 

since Casey and the fifth factor supports upholding the viability framework.  

Because all five factors support upholding the viability framework, this Court should 

uphold the framework based on the doctrine of stare decisis. This Court’s power “lies in its 

legitimacy,” and by reaffirming the viability framework, this Court also reaffirms its 

longstanding commitment to the rule of law and to protecting the liberties of all Americans. 

Casey, 505 U.S. at 869. 

II. The state of Greene’s requirement that healthcare facilities dispose of embryonic 
and fetal remains in the same manner as other human remains imposes an undue 
burden on a woman’s right and decision to have a pre-viability abortion. 

 
The fetal disposal regulations enacted by the state of Greene imposes an undue burden on 

its only abortion provider, consequently imposing an undue burden on the state’s women and 

their right to obtain pre-viability abortions. In addition to limiting the right to obtain a pre-

viability abortion as described in the section above, the state of Greene’s fetal disposal 
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regulations severely inhibit the ability of the state’s sole abortion provider to perform its services 

while doing little to achieve the government’s stated interest.   

Of the regulations imposed in HB 222, only two are at issue in this case. The first 

regulation at issue is the requirement that the abortion provider obtain a burial transmit permit—

meant for the transportation and disposition of a dead human body—for every single fetus. R. at 

5-6. The second regulation at issue is the prohibition of simultaneous cremation or burial of an 

aborted fetus with another fetus. R. at 6.  

When a court reviews regulations involving abortion, the undue burden standard is used 

to determine if the law deprives women of their fundamental right to obtain pre-viability 

abortions. Planned Parenthood v. Casey, 505 U.S. 833, 876 (1992); see also Whole Woman’s 

Health v. Hellerstedt, 136 U.S. 2292, 2300 (2016). This court has defined an undue burden as 

any intervention from the state that places a substantial obstacle in the path of a woman’s choice 

to obtain a pre-viability abortion. Casey, 505 U.S. at 876.  The existence of a substantial obstacle 

to abortion is determined by reviewing the purpose of the regulation in question to ensure that 

the regulation is reasonably related to the state’s interest, and the effect or burden imposed on 

individuals seeking an abortion. June Medical Services L.L.C. v. Russo, 140 U.S. 2103, 2136 

(2020) (Roberts, C.J., Concurring).  

A substantial obstacle exists if the purpose of the regulation is not reasonably related to 

the state’s legitimate interest, or the effect or burden of the regulation leads to substantially 

decreased access to pre-viability abortions. Casey, 505 U.S. at 876. A substantial obstacle does 

not need to directly affect the woman seeking an abortion. Hellerstedt, 136 U.S. at 2303. Instead, 

said obstacle can be something that restricts, whether partially or entirely, the abortion provider 
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from providing services, the effects of which will trickle down to the women seeking to exercise 

their fundamental right to access pre-viability abortion. Id.  

Whole Woman’s Health v. Hellerstedt is an exemplar of this type of analysis. In 

Hellerstedt, abortion providers sued Texas officials, seeking injunctive relief from two 

provisions of a Texas statute.  Id. at 2301. The first provision required abortion providers to have 

admitting privileges at a local hospital no more than 30 miles away from their facility. Id. The 

second provision required abortion facilities to meet minimum standards for ambulatory surgical 

centers. Id. In its analysis, this court reviewed the purported purpose of the statute, which was to 

ensure that women have easy access to hospitals should complications arise during an abortion 

procedure. Id. at 2298.  

This court found the purpose of the statute was reasonable and related to the state’s 

interest but did not solve any health-related problems and was therefore unnecessary. Id. This 

court also found that despite the state’s given purpose of the statute, the effects were so dramatic 

that the existence of a substantial obstacle was obvious due to the “dramatic drop in the number 

of clinics” across Texas. Id. The court struck down the provisions, holding that they created a 

substantial obstacle and thus, an undue burden, to abortion for countless women in Texas. Id. 

Hellerstedt illustrates the steps the court takes when scrutinizing abortion regulations and 

provides insight into the types of substantial obstacles the court considers, such as access to 

abortion based on distance. Id. Hellerstedt also provides an example of how a substantial 

obstacle to the abortion provider may trickle down to women seeking to exercise their right to 

pre-viability abortions.  

To determine whether an undue burden to abortion exists in the case at hand, one must 

first determine whether a substantial obstacle to pre-viability abortion exists. Id. at 2309. To 
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determine whether a substantial obstacle exists, the purpose of the regulation must be reviewed. 

Id. Upon review, the purpose must relate to the state’s interest. The alleged purpose for the 

regulation in question was to “promote legitimate interests in medical ethics and regulate the 

medical profession by ensuring all medical providers dispose of fetal remains in a method 

demonstrating respect for the life of the unborn.” R. at 5.  

Although this court has ruled previously that the state has a legitimate interest in the 

proper disposal of fetal remains, the state of Greene offered little evidence in the record to show 

that these regulations achieved this alleged purpose. Box v. Planned Parenthood of Indiana & 

Kentucky, Inc, 139 U.S. 1780, 1782 (2019). Regulations requiring abortion providers to acquire a 

burial transmit permit for every fetus and to dispose of every fetus individually do not promote 

legitimate interests in medical ethics or demonstrate respect for the life of the unborn. No state 

currently requires a burial transmit permit—meant for the transportation and disposition of a 

dead human body—for an aborted or miscarried fetus. Additionally, most if not all states, like 

North Carolina, prohibit the simultaneous cremation of human bodies. N.C. Gen. Stat. Ann. § 

90-210.129. Lastly, all states permit the simultaneous cremation of more than one fetus. Despite 

the alleged purpose provided, the regulations are fairly similar to disposal regulations of human 

bodies in most if not all other states. This shows that the regulations in question promote the 

state’s belief that a fetus is equivalent to a human, which the state is constitutionally prohibited 

from doing. Casey, 505 U.S. at 847. If one accepts the state’s alleged purpose, the statute passes 

the purpose portion of the rational-basis review. If, however, one focuses on whether the purpose 

was achieved, the lack of evidence provided by the state suggests that it was not and that the 

regulations were unnecessary, similar to Hellerstedt. 
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To determine whether a substantial obstacle exists, one must also review the effect or 

burdens that the regulation had or may have had on a woman’s fundamental right to obtain pre-

viability abortions. Hellerstedt, 136 U.S. at 2309. In the case at hand, the effects of the 

regulations could be detrimental to women in the state of Greene. The state of Greene has only 

one abortion provider. R. at 4. The burden of this regulation on the only abortion provider 

includes hiring additional staff to shoulder the increased burden of government red tape, 

expensive fetal disposal, and lack of access to vendors willing or able to dispose of fetal remains 

as required by the state’s regulation. R. at 11. 

Because the regulations require a clinic to obtain a burial transmit permit for every single 

fetus, the clinic would likely need to hire additional staff to assist with the required paperwork, 

increasing the cost of operations. R. at 5. Disposing of every single fetus individually as required 

by the regulation would also increase the cost of operations for the abortion provider. The 

increase in cost would trickle down to the women seeking pre-viability abortions. This could 

cause abortion to become prohibitively expensive for many women in the state, leading to an 

imbalance of access to abortion in favor of those with more money. Additionally, the abortion 

clinic may not be able to find many vendors that are able or willing to follow these rigid 

requirements for the disposal of fetal remains.  

Even if the clinic can find a vendor to complete this work, if that vendor goes out of 

business, decides these regulations are too onerous, or decides to increase the price of its 

services, it could lead to a loss of those services for all women in the state. If the clinic does not 

close, the regulations would significantly restrict the clinic’s ability to provide pre-viability 

abortion access to women in the state of Greene. Either way, the effects of the fetal disposal 

regulations will be detrimental to women’s access to pre-viability abortion, creating a substantial 
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obstacle and consequently, an undue burden on the right to abortion. Unlike countless abortion 

regulation precedents like Hellerstedt, the state of Greene has only one abortion provider. R. at 4. 

If the court does not act to protect this clinic and permits these regulations to continue, the effects 

could lead to a lack of access to abortion for a significant number of women in the state. For 

those reasons, we ask this court to affirm the Court of Appeals’ holding and strike the state of 

Greene’s fetal disposal regulation.  

A. If the court accepted the state of Greene’s argument that the fetal disposal 
regulations were subject to rational-basis review, the conclusion remains the 
same: the provisions violate due process under the fourteenth amendment and 
arbitrarily deprive women of their fundamental right to pre-viability abortion. 

 
Under rational-basis review, the state of Greene’s fetal disposal regulations violate due 

process under the Fourteenth Amendment and arbitrarily deprives women of their fundamental 

right to obtain a pre-viability abortion. The purpose of rational-basis review is to evaluate 

legislation to determine whether that legislation is unconstitutional. Hellerstedt, 136 U.S. at 

2327.  

When a rational-basis review is conducted to determine if a piece of legislation is 

unconstitutional, state law only needs to have a “plausible reason” or be “rationally related to 

legitimate government interest” to survive. Federal Communications Commission v. Beach 

Communications, Inc., 508 U.S. 307, 313 (1993); see also Box, 139 U.S. at 1782. Under rational-

basis review, a statute receives a strong presumption of validity from the courts. Beach 

Communications, Inc., 508 U.S. at 313. This means that in most cases, the legislature does not 

need to articulate its reasons for enacting a statute so long as a plausible reason rationally related 

to a legitimate government interest can be found. Id. at 315. In most cases, those attacking the 
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rationality of the legislative classification have the burden "to negative every conceivable basis” 

which might support it. Id. at 315.  

The only exception to the strong presumption of validity courts give legislation under 

rational-basis review occurs when the legislation infringes on a fundamental right such as pre-

viability abortion. Id. A statute that results in “arbitrary deprivation of liberty” by the 

government can be invalidated. Hayden Ex Rel. A.H. v. Greensburg Community School, 743 F.3d 

569, 576 (7th Cir. 2014). If a statute deprives one of a fundamental right, there is a substantial 

burden of justification that shifts from the plaintiff to the state. Hayden, 743 F.3d at 576. Under 

these circumstances, the state must prove, with substantial justification, why their interest in 

regulating or curtailing the fundamental right in question is appropriate. Id. 

Federal Communications Commission v. Beach Communications, Inc. is an exemplar of 

the use of rational-basis review to determine the constitutionality of legislation. In this case, 

Beach Communications petitioned the court to review the Federal Communications 

Commission’s (FCC) interpretation of the Cables Communication Policy Act of 1984 (the Act). 

Beach Communications, Inc., 508 U.S. at 307. Petitioners requested a review of the distinction in 

the Act between facilities that served separately owned buildings and those that served one or 

more buildings under common ownership. Id. The former was subject to federal regulations and 

the latter was exempt from federal regulation so long as they didn’t use public rights-of-way to 

provide services. Id. The petitioners claimed that this distinction violated the equal protection 

guarantees of the Due Process Clause of the Fifth and Fourteenth Amendments. Id.  

This court used the rational-basis review standard to determine whether this distinction 

violated the equal protection guarantee of due process under the Fifth and Fourteenth 

Amendments. Id. at 313. In Beach Communications, the state did not provide its reasons for 
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enacting the Act. Id. at 315. This court, however, was able to conceive a rational reason related 

to legitimate government interest for this distinction between separately owned buildings and 

those under common ownership. Id. at 314. One suspected reason was that the legislature may 

have thought that the cost of regulating common ownership systems might exceed the benefit of 

consumers. Id.  

The regulation of cable was not understood to be a fundamental right and the government 

intervention did not arbitrarily deprive either party of its liberty. Id. Additionally, the plausible 

reasons the court provided were rationally related to legitimate government interest. Id. Thus, the 

Act could not be considered in violation of the equal protection guarantee of due process under 

the Fifth and Fourteenth Amendments. Id. This case provides an example of the court’s use of 

the rational-basis review standard to determine the constitutionality of legislation. When a 

fundamental right is not in question, the presumption of validity creates an uphill battle for the 

plaintiff. Id. at 313. 

In the case at hand, under rational-basis review, the fetal disposal regulations still violate 

due process under the Fourteenth Amendment and arbitrarily deprives women of their 

fundamental right to obtain a pre-viability abortion. Under rational-basis review, a statute 

receives a strong presumption of validity from the courts unless it infringes on a fundamental 

right. Id. Pre-viability abortion is considered one of few fundamental rights, along with the right 

to marital privacy, and contraception. Washington v. Glucksberg, 117 U.S. 2258, 2267 (1997). 

Because these regulations touch on a fundamental right, the burden shifts to the state to provide 

substantial justification for the regulations. Hayden, 743 F.3d at 576. 

In the case at hand, the state of Greene’s justification for the fetal disposal regulations 

was to promote legitimate interests in medical ethics and regulate the medical profession by 
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ensuring all medical providers dispose of fetal remains in a method demonstrating respect for the 

life of the unborn. R. at 5. There are several cases where the court has upheld similar fetal 

disposal regulations such as Box v. Planned Parenthood of Indiana & Kentucky, Inc. and 

Planned Parenthood v. Minnesota. Unlike the case at hand, those cases permitted the 

simultaneous disposal of multiple fetuses via burial or cremation and did not require the abortion 

provider to obtain a burial transmit permit for every single fetus. Box 139 U.S. at 1781; see also 

Planned Parenthood of Minnesota v. Minnesota, 910 F.2d 479, 483 (8th Cir. 1990).  

The fetal disposal regulations in the case at hand take the accepted standards of fetal 

disposal from Box and Planned Parenthood and add even more restrictions. This violates due 

process under the Fourteenth Amendment because it places potentially insurmountable 

regulations on the abortion provider, curtailing access to pre-viability abortion for women. The 

regulations are potentially insurmountable because this abortion provider is the only one in the 

state. R. at 4. Any regulations that restrict its ability to provide abortion services will drastically 

affect women in the state of Greene.  

Requiring the cremation or burial of every single fetus individually will add to the cost of 

providing abortion services because of the potential lack of vendors willing or able to adhere to 

these regulations in a cost-effective manner. Likewise, requiring one burial transmit permit for 

every single fetus will likely lead to additional work that the abortion provider will have to 

account for. This means either hiring someone else to handle the workload, paying current staff 

to work longer hours to handle the workload, or significantly reducing the number of abortions 

provided. Those costs are likely to trickle down to the women seeking those services, making 

abortion unattainable for many who cannot afford it. The increase in cost is the best-case 

scenario. The worst case is that the abortion provider closes because it is unable to provide 
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services due to the costs and logistics imposed by the state. Because this is the only abortion 

provider in the state, it is imperative that this court protect the fundamental right to pre-viability 

abortion in the state of Greene and strike down these regulations. For those reasons, we ask this 

court to affirm the Court of Appeals’ holding and strike down the state of Greene’s fetal disposal 

regulation. 

B. By making a “scientific and moral judgment” regarding the humanity of a fetus 
and requiring abortion providers to dispose of a fetus as they would a human, 
the state of Greene infringes on the right of the individual to define their own 
beliefs about when life begins.  

 
 The state’s reason for implementing these fetal disposal regulations infringes on 

the rights of women to define their own beliefs about when life begins. The fundamental right to 

pre-viability abortion is also a right to act in accordance with one’s personal beliefs about 

developing human life. Casey, 505 U.S. at 847. This is one personal liberty that cannot be 

encroached on by the state. Casey, 505 U.S. at 847.  

In its brief, the state asserts that it is making a “moral and scientific” judgment that the 

fetus is a human being who should be given a dignified and respectful burial and cremation. R. at 

12. That determination, however, is not up to the state and contradicts statutory, constitutional, 

and common law definitions of what is considered a human. A human is defined as someone 

having been born, a standard which an aborted fetus cannot meet, no matter how hard the state 

tries. 1 U.S. Code § 8; see also Box 139 U.S. at 1782; see also Planned Parenthood of 

Minnesota, 910 F.2d at 479. The Supreme Court of the United States has also asserted that 

beliefs about these matters could not define the attributes of personhood if they formed under 

compulsion of the state. Casey, 505 U.S. at 851. In other words, the state’s politicians should not 

impose their beliefs regarding when life begins on their citizens.  
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The state’s assertion is harmful to women because it imposes certain politicians’ beliefs 

onto those who are exercising their fundamental right to access pre-viability abortions. This 

shows that the state’s interest here goes well beyond “medical ethics” and is no longer a 

legitimate interest due to its violation of the due process clause of the Fourteenth Amendment. 

Because of this, we ask this court to affirm the Court of Appeals’ holding and strike down the 

state of Greene’s fetal disposal law.  

C. This court must ensure that women can continue to exercise their fundamental 
right to obtain a pre-viability abortion after almost 50 years of precedent. 

 
Over the last 50 years, this court has continuously upheld the core components of Roe v. 

Wade. There is an unbroken line of precedent that has ensured women have the fundamental 

right of access to pre-viability abortion. Hellerstedt, 136 U.S. at 2309-10. This court wisely 

placed pre-viability abortion in the same category as other fundamental rights such as access to 

contraception and marital privacy, enshrining it for all women in this country. Glucksberg, 117 

U.S. at 2267. If this right were lost, the effects on women and society would be detrimental. 

Abortion provides women with autonomy over their bodies and their futures. Abortion also 

allows parents to better plan for their future, something that benefits the nation as a whole. We 

ask this court to affirm the Court of Appeals’ holding and strike down the state of Greene’s fetal 

disposal regulations to ensure, once again, that the fundamental right to pre-viability abortion is 

protected.  

CONCLUSION 

The Fourteenth Circuit correctly concluded that the Act, HB 222’s burial transmit permit 

provision, and HB 222’s individual fetus disposal provision are all unconstitutional. For these 

reasons, this Court should uphold the Fourteenth’s Circuit’s grant of summary judgment for 

Petitioner. 


