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QUESTIONS PRESENTED 

I. Whether all pre-viability prohibitions on elective abortions are 

unconstitutional? 

 

II. Whether state statutes requiring healthcare facilities to dispose of 

embryonic and fetal remains in the same manner as other human remains 

impose an undue burden on a woman’s decision to have an abortion?  
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OPINIONS BELOW 

 The opinion of the United States Court of Appeals for the Fourteenth Circuit 

appears in the record at pages 1-20.  

CONSTITUTIONAL PROVISIONS 

The text of the following constitutional provisions is provided below: 

The First Amendment to the U.S. Constitution provides: 

Congress shall make no law respecting an establishment of religion, or 

prohibiting the free exercise thereof; or abridging the freedom of 

speech, or of the press; or the right of the people peaceably to assemble, 

and to petition the government for a redress of grievances.  

 

U.S. Const. amend. I.  

 

The Fourteenth Amendment to the U.S. Constitution provides: 

All persons born or naturalized in the United States, and subject to the 

jurisdiction thereof, are citizens of the United States and of the state 

wherein they reside. No state shall make or enforce any law which 

shall abridge the privileges or immunities of citizens of the United 

States; nor shall any state deprive any person of life, liberty, or 

property, without due process of law; nor deny to any person within its 

jurisdiction the equal protection of the laws. 

 

U.S. Const. amend. XIV.  

 

STATEMENT OF THE CASE 

I. FACTUAL HISTORY 

 

Dr. Elon Sternberger (“Dr. Sternberger”) is a physician at Greene Women’s 

Health Clinic, LLC (“the Clinic,” collectively “Respondents”), the only licensed 

abortion facility in the State of Greene. R. at 3-4. There are roughly 25,000 abortions 

in the state each year – with most occurring within the first 10 weeks of pregnancy. 

Id. This portion of the pregnancy is known as the “embryonic stage.” Id.  
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On January 1, 2020, the State of Greene General Assembly enacted House Bill 

411, which was subsequently signed into law by the Governor. Id. at 3. Known as the 

“Gestational Age Act, (“the Act”), the law provides that, in most cases, a physician 

must first determine and document a fetus’s probable gestational age before an 

abortion may be performed in the state. Id. Further,  

[e]xcept in a medical emergency or in the case of a severe fetal 

abnormality, a person shall not perform, induce, or attempt to perform 

or induce an abortion of an unborn human being if the probable 

gestational age of the unborn human being has been determined to be 

greater than fifteen (15) weeks. 

 

Id. The Act also states that an abortion is permitted if “[a] licensed physician in the 

State of Greene determines abortion is necessary to protect the health or life of the 

mother; or . . . [t]he pregnancy resulted from rape or incest.” Id. at h. 1.  

 In enacting the statute, the Greene Legislature found that most abortions 

performed after 15 weeks are dilation and evacuation procedures (“D & E”). Id. at 4. 

The legislature stated that “the intentional commitment of such acts [] is a barbaric 

practice, dangerous for the maternal patient, and demeaning to the medical 

profession.” Id. Despite the findings by the legislature and the language of the 

statute, the State of Greene concedes that it has no medical evidence to suggest that 

a fetus would be viable at 15 weeks, and thus, admits that the Act bans abortions for 

some women prior to viability. Id. Dr. Sternberger and the Clinic provide an abortion 

to at least one woman per week at or after 15 weeks of pregnancy. Id. at 8. The Act 

carries both criminal and civil penalties. Id. Under Greene law, it is a felony to 

knowingly and intentionally perform an abortion that is prohibited by law. Id. (citing 
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Greene St. Ann. § 16-34-2-7(a)). A person who knowingly and intentionally provides 

an unlawful abortion is subject to “‘disciplinary sanctions’ and ‘civil liability for 

wrongful death.’” Id. (quoting Greene St. Ann. § 16-34-4-9(a)).  

 In addition to House Bill 411, the State of Greene also adopted House Bill 222 

in 2020. Id. at 5. The statute regulates the disposition of embryonic and fetal tissue 

resulting from the termination of a pregnancy, “whether through abortion, still birth, 

or miscarriage.” Id. Important to the current case, the law governs how health care 

providers must dispose of aborted fetuses. Id. It provides that a woman “must be 

afforded ‘the right to determine the final disposition of an aborted fetus.’” Id. (quoting 

Greene St. Ann. § 16-34-3-2(a)). The mother must be informed by the health care 

facility that she has the ultimate right to determine the final disposition of the 

remains. Id.  

 In the event the mother elects not to dispose of the fetus herself, House Bill 

222 alters the way an abortion provider must dispose of an aborted fetus. Id. The new 

law states: “[a]n abortion clinic or health care facility having possession of an aborted 

fetus shall provide for the final disposition of the aborted fetus. The burial transmit 

permit requirements of Greene St. Ann. § 16-37-3 apply to the final disposition of an 

aborted fetus, which must be interred or cremated.” Id. at 5-6 (quoting Greene St. 

Ann. § 16-34-3-4(a)). Additionally, the statute clarifies that “[a]borted or miscarried 

fetuses many not be cremated by simultaneous cremation.” Id. at 6 (quoting Greene 

St. Ann. § 16-34-3-4(a)). As a result, a healthcare facility left with the task of 

disposing of a fetus must obtain a burial transmit permit for each fetus. Id. Moreover, 
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abortion facilities will no longer be able to contract with third parties to incinerate 

aborted fetuses with other surgical byproducts or to incinerate multiples fetuses at 

one time. Id. The fetuses must be buried or cremated individually. Id.  

 Prior to the enactment of Greene’s fetal remains provisions, an abortion facility 

was allowed to dispose of the fetus through burial or incineration along with other 

medical byproducts. Id. at 5. This was in accordance with Greene statutes defining 

cremation as “incineration by a crematory, or incineration as authorized for infections 

and pathological waste.” Id.; Greene St. Ann. §§ 35-2-1(a), 35-1-3. Infectious waste 

included pathological waste, which was defined as “(1) tissue; (2) organs; (3) body 

parts; and (4) blood or body fluids in liquid or semiliquid form; that are removed 

during surgery, biopsy, or autopsy.” Greene St. Ann. § 16-42-16-5. 

II. PROCEDURAL HISTORY 

 

Respondents commenced this action in the United States District Court for the 

Northern District of Greene, challenging the abortion ban and fetal remains statutes 

on behalf of themselves, their clients, and the doctors and patients performing and 

seeking abortion services in the facility. Id. at 4. As for the 15-week ban on abortions, 

the District Court granted summary judgment in favor of the Respondents, stating 

that “viability marks the earliest point as which the State’s interest in fetal life is 

constitutionally adequate to justify a legislative ban on non-therapeutic abortions.” 

Id. at 5. The District Court permanently enjoined all applications of House Bill 411. 

Id. Moreover, the District Court granted the Respondents’ motion for summary 
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judgement related to the fetal disposition provisions, declaring them unconstitutional 

under the Due Process Clause. Id. at 6.  

The State of Greene appealed the grant of summary judgment to the United 

State Court of Appeals for the Fourteenth Circuit. Id. The Court of Appeals affirmed 

the District Court’s judgement. Id. at 3. The State of Greene petitioned this Court for 

a writ of certiorari, which was granted. Id. at 21.  

SUMMARY OF THE ARGUMENT 

The State of Greene’s Act is a prohibition, not a regulation, because it prevents 

pre-viability abortions. The Act is much different than previously upheld State 

regulations of abortion because those laws still allowed all women the option to 

terminate their pregnancies before viability. The Act is even stricter than recently 

struck down regulations, as it effectively bans all procedures between 15 weeks and 

viability.  

Since Roe, this Court has never held a pre-viability prohibition on abortion to 

be constitutional. Federal courts across the country have similarly followed this 

precedent. There is no evidence that 15 weeks is the point of viability, so the State 

concedes this will ban pre-viability abortions for some women. The notion that a fetus 

may feel pain in the womb does not alter the viability standard. Therefore, this is a 

pre-viability ban and the State does not reach the undue burden analysis. Even if it 

did, this puts a substantial obstacle in the way of women seeking pre-viability 

abortions.  
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Prohibitions of pre-viability abortion do not increase the State’s interest in 

health and put a substantial economic, emotional, and logistical obstacle in the way 

of women who would seek pre-viability abortions. The Act runs directly counter to the 

state’s interest in respecting life and maternal health. Compared to Greene’s current 

law, the Act gives women five less weeks to make the difficult decision to terminate 

their pregnancies. Having such a short amount of time for a decision of this 

magnitude puts a heavy burden on women. This is not a regulation of time. If a 

regulation of time were allowed before viability the standard from Casey would be a 

nullity. The current Act unduly burdens almost all women who would seek to obtain 

an abortion between 15 and 16 weeks, and therefore is invalid.  

If the State intends for the Court to overturn well-established precedent, the 

Court must respect the power of stare decisis. The soundness of the viability standard 

does not turn on when viability occurs. Additionally, Roe and its progeny have been 

relied on heavily by the public – especially women. The viability jurisprudence fits 

into a “rational continuum,” making Roe and Casey’s holdings relevant and 

justifiable. Further, the Court should consider its own legitimacy as abortion is more 

polarizing than ever. To overturn a decision in the face of national controversy 

requires a rare precedential force. Petitioners do not have enough force to overturn 

this long-standing constitutional right. Therefore, Greene’s Act is unconstitutional, 

and this Court should affirm the Fourteenth Circuit’s holding. 
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Under the undue burden standard, Greene’s fetal remains provisions do not 

further a legitimate state interest in respecting the dignity of the unborn, because a 

fetus is not a legal “person.” Though Greene asserts that it has a legitimate interest 

respecting the dignity of the unborn by regulating the medical profession and 

protecting medical ethics, this interest is not legitimate. Legally, a fetus is a 

“potential life.” Even absent a determination of whether a fetus is a “person” or not, 

an interest showing respect for human life is only legitimate when the life of the fetus 

is still a potentiality.  

By endorsing the “personhood” of a fetus, Greene’s fetal remains statutes may 

undermine liberty and personal beliefs afforded under the Fourteenth Amendment. 

Greene is essentially endorsing a fixed moral code through the fetal remains statute. 

Additionally, by allowing women the ultimate “right to determine the final 

disposition of an aborted fetus[,]” Greene is negating its own interest, because it 

cannot regulate how fetal remains are disposed of in a woman’s own home.  

The burdens imposed by the fetal remains laws substantially outweigh any 

benefit, and therefore, fail the undue burden test. Greene has not explained how the 

fetal remains provisions would better protect the dignity of the unborn. Greene’s fetal 

remains statutes also would not create any benefit to public health and safety. 

Finally, the “benefits” conferred under Greene’s statutory scheme would be largely 

subjective. 

In contrast to the limited or non-existent benefits, the burdens that Greene’s 

fetal remains statutes impose are significant. First, it is apparent that the fetal 
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remains provisions will increase costs for healthcare facilities, abortion care 

providers, and the woman herself. Clinics may also find significant issues in 

procuring facilities and vendors willing and able to dispose of fetal remains as 

required by Greene’s statutes. Despite the costs, evidence suggests that Greene’s fetal 

remains provisions could cause women immense grief and shame, as well as stigmatic 

harms. Furthermore, Greene’s fetal remains statutes impose a religious or moral 

view that many women may not endorse or believe. Finally, laws restricting fetal 

remains also burden the healthcare system and women procuring abortions by failing 

to further public health or safety. When weighing the alleged benefits of Greene’s 

fetal remains provisions against the potential burdens on a woman’s right to obtain 

an abortion, Greene’s fetal remains statutes violate the undue burden test and are 

therefore unconstitutional.  Even if this Court finds that the undue burden test does 

not apply, Greene’s fetal remains statutes remain unconstitutional under the rational 

basis test. There is no rational relationship between the fetal remains statutes and 

any of Greene’s asserted state interests.  

ARGUMENT 

I. GREENE’S GESTATIONAL AGE ACT IS AN EFFECTIVE BAN OF PRE-VIABILITY 

ABORTIONS, AND IS THEREFORE UNCONSTITUTIONAL. 

 

The Fourteenth Amendment to the U.S. Constitution states, “[n]o State shall 

deprive any person of life, liberty, or property, without due process of law; nor deny 

to any person within its jurisdiction the equal protection of the laws.” U.S. Const. 

amend. XIV. “[T]he Court has recognized that a right of personal privacy, or a 

guarantee of certain areas or zones of privacy, does exist under the Constitution.” Roe 
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v. Wade, 410 U.S. 113, 152 (1973) (stating that the roots of that right can be found in 

the First, Fourth, Fifth, Ninth, and Fourteenth Amendments, as well as the 

penumbras of the Bill of Rights). “[I]t [is] clear that only personal rights that can be 

deemed ‘fundamental’ or ‘implicit in the concept of ordered liberty,’ are included in 

this guarantee of personal privacy.” Id. at 152–53. Previous Supreme Court precedent 

establishes an extension of personal privacy to activities relating to marriage, 

procreation, contraception, family relationships, and child rearing. Id. (citing Loving 

v. Virginia, 388 U.S. 1, 12 (1967); Skinner v. Oklahoma, 316 U.S. 535, 541-43 (1942); 

Eisenstadt v. Baird, 405 U.S. 438, 443 (1972); Prince v. Massachusetts, 321 U.S. 158, 

166 (1944); Pierce v. Soc’y of Sisters, 268 U.S. 510, 535 (1925); Meyer v. Nebraska, 

262 U.S. 390, 399-400 (1923)).   

The right of personal privacy includes the abortion decision. See id. at 152, 158 

(stating that “[t]he word ‘person,’ as used in the Fourteenth Amendment, does not 

include the unborn”). The right recognized in Roe “protects the woman from unduly 

burdensome interference with her freedom to decide whether to terminate her 

pregnancy.” Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 874-75 (1992) 

(quoting Maher v. Roe, 432 U.S. 464, 473-74 (1977)). However, “this right is not 

unqualified and must be considered against important state interests in regulation.” 

Roe, 410 U.S. at 154. A State has important and legitimate interests in potential 

human life, the health of pregnant women, and promoting safe and effective medical 

standards. Id. at 149, 154.  
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“Before viability, the State's interests are not strong enough to support a 

prohibition of abortion or the imposition of a substantial obstacle to the woman's 

effective right to elect the procedure.” Casey, 505 U.S. at 846. The State’s interests 

outweigh the woman’s when the fetus reaches viability. Id. at 929-30 (citing Roe, 410 

U.S. at 163). This is because the fetus then “presumably has the capability of 

meaningful life outside the mother's womb.” Id. (quoting Roe, 410 U.S. at 163).  

“States may regulate abortion procedures prior to viability so long as they do 

not impose an undue burden on the woman's right, but they may not ban abortions.” 

Jackson Women's Health Org. v. Dobbs, 945 F.3d 265, 269 (5th Cir. 2019) (emphasis 

in original), cert. granted, 209 L. Ed. 2d 748 (May 17, 2021). “[This] Court concluded 

that there ‘exists’ an ‘undue burden’ on a woman's right to decide to have an abortion, 

and consequently a provision of law is constitutionally invalid, if the ‘purpose or effect’ 

of the provision ‘is to place a substantial obstacle in the path of a woman seeking an 

abortion before the fetus attains viability.’” Whole Woman's Health v. Hellerstedt, 

136 S. Ct. 2292, 2299 (2016) (emphasis in original) (quoting Casey, 505 U.S. at 878).  

When weighing whether a statute imposes an undue burden on abortion 

access, courts must “consider the burdens a law imposes on abortion access together 

with the benefits those laws confer.” Id. at 2309 (citing Casey, 505 U.S. at 887-98). 

Where laws do not confer “benefits sufficient to justify the burdens upon abortion 

access that each imposes,” then “[e]ach places a substantial obstacle in the path of 

women seeking a pre-viability abortion, each constitutes an undue burden on 

abortion access, and each violates the Federal Constitution.” Id. at 2300. Thus, the 
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Court must evaluate the facts and evidence presented in the record, and “weigh the 

asserted benefits against the burdens.” Id. at 2310. This means that courts must 

“independently [] review the legislative findings upon which an abortion-related 

statute rests[.]” June Med. Servs., L.L.C. v. Russo, 140 S. Ct. 2103, 2112 (2020) (citing 

Whole Woman’s Health, 136 S. Ct. at 2310). Though courts “must not ‘place 

dispositive weight’ on [legislative findings],” courts must “retai[n] an independent 

constitutional duty to review factual findings when constitutional rights are at 

stake.” Id. at 2120 (quoting Gonzales v. Carhart, 550 U.S. 124, 165 (2007)).  

a. The Gestational Age Act is an effective prohibition on pre-viability 

abortions, not a regulation.  

 

Greene’s Act is a prohibition, not a regulation, because it prevents virtually all 

abortions between 15 weeks and viability. This renders the Act unconstitutional 

under the well-established precedent of Roe, Casey, and their progeny. The Act 

violates a woman’s right to privacy, guaranteed by the Fourteenth Amendment, by 

forcing motherhood upon her before her fetus is viable and eliminates a woman’s 

choice to have a post-15-week abortion. The State concedes that the Act has the effect 

of banning some women from seeking an abortion before viability. See R. at 4. 

Because this is a prohibition, the state’s interest should not be weighed by this Court 

under the undue burden test. See Whole Woman’s Health, 136 S. Ct. 2292 at 2309 

(citing Casey, 505 U.S. at 887-98).  

Prohibition is defined as “a law or order that forbids a certain action.” 

Prohibition, BLACK'S LAW DICTIONARY (11th ed. 2019). Moreover, regulation is defined 

as “[c]ontrol over something by rule or restriction.” Regulation, BLACK'S LAW 
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DICTIONARY (11th ed. 2019). In the context of abortion, the difference between a 

regulation and a prohibition is that a regulation does not “prohibit any woman from 

making the ultimate decision to terminate her pregnancy before viability.” Casey, 505 

U.S. at 879. In this case, the Act disallows abortion prior to viability and is 

unconstitutional and invalid.  

The Act is much different than previously upheld State regulations of abortion 

because those laws still allowed the women to terminate their pregnancies up until 

the fetus attained viability. See Casey, 505 U.S. at 887, 900-01 (upholding laws that 

required 24-hour informed consent before obtaining an abortion and requiring 

parental notice before a minor could obtain an abortion); Gonzales, 550 U.S. at 168 

(upholding a law disallowing a particular type of abortion due to available 

alternatives). 

In Gonzales, this Court took its broadest view on allowable pre-viability 

regulations by upholding a ban on intact dilation and evacuation abortions (“intact D 

& E”). Gonzales, 550 U.S. at 168. The challenged act “expresse[d] a respect for the 

dignity of life” by banning procedures that “undermine[d] the public's perception of 

the appropriate role of a physician during the delivery process[.]” Id. at 155, 160, 166-

67. Additionally, the Court held “the State may use its regulatory power to bar certain 

procedures,” but it may only do so when there is no undue burden and “it has a 

rational basis to act.” Id. at 146, 158. In upholding the regulation, the Court noted 

that there was medical uncertainty as to the procedure’s health benefits and there 

were appropriate alternative procedures. Id. at 158.  
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Unlike Gonzales, the case at bar does not allow any alternative procedures 

after 15 weeks and before viability. Therefore, it is a prohibition and not a regulation. 

The Act has minimal exceptions and would bar almost all women in Greene who 

would seek to terminate their pregnancy between 15 weeks and viability. Further, 

the Clinic provided evidence that viability is medically impossible at 15 weeks, and 

the State concedes that it has no medical evidence to the contrary. Therefore, this law 

forces motherhood upon women who have not reached viability and directly 

contradicts the holdings of Roe, Casey, and their progeny.  

Additionally, the State cannot parallel its case to Gonzales simply based on the 

legislature’s findings that most abortions after 15 weeks are dilation and evacuation 

(“D & E”) procedures. The procedures banned in Gonzales involved intact D & E 

procedure bans, and this Court held that the statute did not include most standard 

D & E procedures. Id. at 151. The Court reasoned that “[p]artial-birth abortion 

[(intact D & E)], as defined by the Act, differs from a standard D & E because the 

former occurs when the fetus is partially outside the mother[.]” Id. at 160. Here, the 

difference is that Greene’s Act leaves no safe alternatives for pre-viability abortions 

as it bans all procedures between 15 weeks and viability.  

Conversely, the Eleventh Circuit recently struck down an Alabama law that 

prohibited D & E unless the physician induced fetal demise prior to the procedure. 

See West Alabama Women’s Center v. Williamson, 900 F.3d 1310, 1326-30 (11th Cir. 

2018), cert. denied, (holding that prohibiting D & E procedures would put an undue 

burden on women and effectively eliminate pre-viability abortion access after 15 
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weeks as there were no feasibly safe alternatives). The Alabama law invalidated by 

the Williamson court sought to ban D & E procedures, which are used in almost all 

procedures in Greene after 15 weeks. Id. at 1321. As a result, Greene’s Act is a ban 

and should be struck down like the Alabama law. Because Greene’s legislature found 

D & E to be the most-used procedure after 15 weeks, the Act is even stricter than the 

act in Williamson, as it bans all procedures. This leaves no functional alternative 

procedure for women whose fetuses have not yet gained viability. 

b. Because 15 weeks is before viability, the Act is an unconstitutional 

prohibition on abortions. 

 

Since Roe, this Court has never held a pre-viability prohibition on abortion to 

be constitutional. Federal courts across the country have similarly followed this 

precedent. See MKB Mgmt. Corp. v. Stenehjem, 795 F.3d 768 (8th Cir. 2015) 

(invalidating a ban at 6 weeks); Edwards v. Beck, 786 F.3d 1113 (8th Cir. 2015) 

(invalidating a ban at 12 weeks); Isaacson v. Horne, 716 F.3d 1213 (9th Cir. 2013) 

(invalidating a ban at 20 weeks); Jane v. Bangerter, 102 F.3d 1112 (10th Cir. 1996) 

(invalidating a ban at 22 weeks). Recently, the Sixth Circuit addressed a fetal-pain 

argument related to a 15-week ban, where it stated: 

There are several reasons this argument is unsound. First, this 

reasoning does not change the fact that a prohibition of abortion at 15-

weeks [] is a substantial burden for a person seeking abortion at 15-

weeks[.] Second, the Supreme Court has specified that “‘viability’ is the 

relevant point at which a State may begin limiting access to abortion for 
reasons unrelated to maternal health,” meaning that the State's other 

interests are of no consequence pre-viability.  

 

Memphis Ctr. for Reprod. Health v. Slatery, No. 20-5969, 2021 WL 4127691, at 12 

(6th Cir. Sept. 10, 2021) (quoting Whole Woman's Health, 136 S. Ct. at 2320). 
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Respondents submitted evidence that viability was medically impossible at 15 

weeks, and the State conceded it had no medical evidence to the contrary. In fact, the 

latest research suggests “[22 weeks plus six days] is considered to be the cut-off of 

human viability."1 Viability of Extremely Premature Babies, BRITISH PREGNANCY 

ADVISORY SERVICE, shorturl.at/axT57. Thus, the Act prohibits women from 

terminating their pregnancy up to 10 weeks prior to viability, which is almost a full 

trimester, and is more than an undue burden on women seeking an abortion during 

this timeframe. 

The State’s argument that a fetus may feel pain in the womb does not alter the 

viability standard, because it does not make the fetus more likely to survive outside 

of the womb. Rather, the standard used by this Court allows for a workable rule so it 

can adapt with advances in technology. The Court in Casey stated that a State cannot 

make a women undergo “pain that only she must bear” through pregnancy and 

childbirth. See Casey, 505 U.S. at 852. The viability standard gives the mother the 

superior right to life before viability is attained – so valuing a fetus’s pain above the 

mother’s before viability is repugnant to the standard itself. As recent as 2021, the 

Sixth Circuit found that “two major reviews of scientific literature on fetal pain have 

determined ‘that the fetus does not experience pain in a meaningful sense during the 

first two trimesters.’” Slatery, 2021 WL 4127691, at *6. Following, this does not affect 

the viability point as it does not alter the timeframe that a fetus could meaningfully 

 
1 See also Ashna D. Mohangoo, et al., International Comparisons of Fetal and Neonatal Mortality Rates in High-

Income Countries: Should Exclusion Thresholds Be Based on Birth Weight or Gestational Age?, 8 PLoS ONE 5, 1  

(2013) (stating that “[w]hile only a small proportion of births occur before 24 completed weeks of gestation (about 1 

per 1000), survival is rare and most of them are either fetal deaths or live births followed by a neonatal death.") 
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survive outside of the womb, even with artificial aid. Therefore, this is a pre-viability 

ban, so the State does not reach the undue burden analysis. Even if it did, this puts 

a substantial obstacle in the way of women who would seek pre-viability abortions.  

c. The Act puts an undue burden on women seeking pre-viability abortions. 

 

Prohibitions of pre-viability abortion do not increase the State’s interest in 

health and put a substantial economic, emotional, and logistical obstacle in the way 

of women who seek pre-viability abortions. The Act is a prohibition, and therefore, 

creates a burden more substantial than the surgical-center and admitting-privileges 

requirements recently struck down by this Court. See Whole Woman's Health, 136 S. 

Ct. at 2313 (holding that admitting-privileges and surgical-center requirements did 

not increase the State’s interest in health while putting an undue burden on women 

by increasing driving distances, wait times, and crowding); June Med. Servs., 140 S. 

Ct. at 2132 (holding a nearly identical admitting privileges statute to Whole Woman’s 

Health constituted an undue burden by reducing women’s overall access to abortion).  

In the current case, the Act will create an even more substantial obstacle 

because it will force women to drive a substantial distance,2  to become mothers 

against their will even though they are more likely to perish during birth,3and to seek 

unsafe and illegal abortions. This will negatively impact women who are too scared 

to confront their partners, are financially incapable of providing for a child, or want 

 
2 See Whole Woman’s Health, 136 S. Ct. at 2313 (“[I]ncreased driving distances do not always constitute an ‘undue 

burden’ … but one additional burden, which, when taken together with others … and when viewed in light of the 

virtual absence of any health benefit, lead us to [uphold] the District Court's ‘undue burden’ conclusion.").  
3 See Elizabeth G. Raymond and David A. Grimes, The comparative safety of legal induced abortion and childbirth 

in the United States, 119 OBSTETRICS AND GYNECOLOGY 2, 215-19 (2012) (stating that forcing motherhood on 

women presents a deadly effect, as women are “approximately 14 times” more likely to die during childbirth than 

abortion) https://pubmed.ncbi.nlm.nih.gov/22270271/. 
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to further their education or career. See Casey, 505 U.S. at 856, 899-900 (stating 

“[t]he ability of women to participate equally in the economic and social life of the 

Nation has been facilitated by their ability to control their reproductive lives”); See 

also Rosalind P. Petchesky, Abortion and Woman's Choice: The State, Sexuality, and 

Reproductive Freedom 109, 133, n.7 (Rev. Ed. 1990). This is a ban without 

alternatives that ultimately prevents women from choosing whether to terminate 

their pregnancy before viability.  

The Clinic is the only abortion provider in the State of Greene. This will put 

additional economic pressure on women, as the drive could be expensive, or the 

women might not have the transportation to get to another State that would allow 

pre-viability abortions. Additionally, women who would still choose to pursue a pre-

viability abortion may take drastic measures – increasing the prevalence of illegal 

‘abortion mills’ that were referred to in Roe, which had “high mortality rates.” See 

Roe, 410 U.S. at 150. Women are also 14 times more likely to perish during birth than 

during a legal, induced abortion. See supra n. 1. Therefore, the Act runs directly 

counter to the state’s interest in respecting life and maternal health because 

“[a]bortion-related maternal deaths are higher in countries with the most restrictive 

abortion laws” and “most abortion-related maternal deaths are due to unsafe and 

illegal abortions.” Su Mon Latt et al., Abortion Laws Reform May Reduce Maternal 

Mortality: An Ecological Study in 162 Countries, 19 BMC Women’s Health 1, 1 (2019).  

Additionally, the Act gives women five less weeks to obtain an abortion as 

compared to Greene’s previous statute, reducing the availability of pre-viability 
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abortions from 20 weeks to 15 weeks. Studies show women who receive abortions are 

disproportionally younger, minorities, and low income. Jenna Jerman et al., 

Characteristics of U.S. Abortion Patients in 2014 and Changes Since 2008, 

Guttmacher Institute (2016), https://www.guttmacher.org/report/characteristics-us-

abortion-patients-2014. The prevalence of late pregnancy awareness is 23%, 

disproportionately affecting women who are younger, non-white, more impoverished, 

and who did not intend to become pregnant. Amy M. Branum & Katherine A. Ahrens, 

Trends in Timing of Pregnancy Awareness Among US Women, 21 Maternal Child 

Health Journal 4, 5 (2017). Therefore, women that are more likely to seek an abortion 

would now have less than eight weeks to make one of “the most difficult decision[s] 

they will ever make.” Planned Parenthood of Wis., Inc. v. Van Hollen, 738 F.3d 786, 

806 (7th Cir. 2013) (Manion, J., concurring) (citing Lizz Winstead, Abortion Is a 

Medical Procedure, The Huffington Post (Nov. 11, 2012) https://bit.ly/3AHt4T6). 

Having such a short amount of time for a decision of this magnitude puts a heavy 

burden on women. 

The State tries unsuccessfully to convince the Court that this is a regulation of 

the timeframe. If this were the case, then the viability rules handed down by Roe and 

Casey would effectively be null and void. Under that theory, the State could restrict 

abortion to the first four weeks stating that they are still allowing pre-viability 

abortions. However, most women do not even know they are pregnant until five and 

a half weeks, or even later. The State’s assertions cannot be true, as it would nullify 

the clear language and rule from Casey. Various time limit bans have been struck 
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down because this Court knows a ban from a regulation. The Act cannot masquerade 

as something that it is not. 

Prior to the Act, Respondents provided pre-viability abortions that are now 

prohibited. The current Act unduly burdens almost all women who would seek to 

obtain an abortion between 15 and 16 weeks, and therefore is invalid. This is because 

“[t]he proper focus of constitutional inquiry is the group for whom the law is a 

restriction, not the group for whom the law is irrelevant.” Casey, 505 U.S. at 894. 

Because the clinic is the only provider in Greene, this essentially prohibits “all” 

women in Greene from seeking an abortion between 15 weeks and viability. Under 

Supreme Court precedent, the Clinic should be permitted to provide abortions up 

until the point of viability, or at a minimum, until 20 weeks as proscribed by Greene’s 

past law. The Act, like all pre-viability prohibitions, is unconstitutional as it unduly 

burdens women by placing a substantial obstacle in their way to obtain a pre-viability 

abortion. 

d. This is an invalid attempt to overturn well-established Supreme Court 

precedent, which violates the doctrine of stare decisis.  

 
If the State intends for the Court to overturn well-established precedent, the 

Court must respect the power of stare decisis. Id. at 854-69. In reexamining prior 

holdings, the Court’s “judgment is customarily informed by a series of prudential and 

pragmatic considerations” designed to uphold the rule of law, and the Court must 

consider the effects of either “reaffirming or overruling a prior case.” Id. at 854.  

Thus, for example, [the Court] ask[s] whether the … central rule has 

been found unworkable; whether the rule's limitation on state power 

could be removed without serious inequity to those who have relied upon 
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it or significant damage to the stability of the society governed by it; 

whether the law's growth in the intervening years has left [the] central 

rule a doctrinal anachronism discounted by society; and whether [the] 

premises of fact have so far changed in the ensuing [] decades as to 

render its central holding somehow irrelevant or unjustifiable in dealing 

with the issue it addressed. 

 

 Id. at 855. 

A Supreme Court’s standard from an opinion is not “unworkable” simply 

because it has engendered opposition. Id. at 855. “[T]he effect of reliance on Roe 

cannot be exactly measured, neither can the certain cost of overruling Roe for people 

who have ordered their thinking and living around that case[.]” Id. at 856. A decision 

becomes a doctrinal anachronism when the constitutional law’s growth implicitly or 

explicitly leaves the decision’s doctrinal footings weaker than they were, and the case 

is then a “mere survivor of obsolete constitutional thinking.” Id. at 857.  

Further, the legitimacy of the Court depends on its adherence to precedent 

because “[t]he Court's power lies . . .  in its legitimacy, a product of substance and 

perception that shows itself in the people's acceptance of the Judiciary as fit to 

determine what the Nation's law means and to declare what it demands.” Id. at 865. 

“[T]he Court's legitimacy depends on making legally principled decisions under 

circumstances in which their principled character is sufficiently plausible to be 

accepted by the Nation.” Id. at 866. Additionally, following precedent is necessary to 

“avoid an arbitrary discretion in the courts.” The Federalist No. 78, at 529 (A. 

Hamilton) (J. Cooke ed. 1961). “The Court must take care to speak and act in ways 

that allow people to accept its decisions on the terms the Court claims for them, as 
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grounded truly in principle, not as compromises with social and political pressures[.]” 

Casey, 505 U.S. at 865–66.  

[I]n Roe and those rare, comparable cases, [the] decision [has] a 

dimension that the resolution of the normal case does not carry. It is the 

dimension present whenever the Court's interpretation of the 

Constitution calls the contending sides of a national controversy to end 

their national division by accepting a common mandate rooted in the 

Constitution. The Court is not asked to do this very often … [b]ut when 

the Court does act in this way, its decision requires an equally rare 

precedential force to counter the inevitable efforts to overturn it and to 

thwart its implementation … only the most convincing justification 

under accepted standards of precedent could suffice to … overrul[e] the 

first[.] 

 

Id. at 866–67 (citing Brown v. Bd. of Educ., 349 U.S. 294, 300 (Brown II) (noting that 

“the vitality of the constitutional principles [announced in Brown I] cannot be allowed 

to yield simply because of disagreement with them”).  

For almost fifty years this Court has honored the essential holding of Roe and 

should continue to do so. This Court has held that the right to privacy through the 

Due Process Clause gives a woman the right to choose to terminate her pregnancy 

before viability without unjustified government interference. Id. at 833, 874-75. The 

State is undoubtedly challenging Roe. However, Roe has been upheld in Casey, 

Gonzales, Whole Woman’s Health, and just recently June Med. Servs. The Court 

rejected the trimester framework in Casey, but the essential holding of Roe remained 

intact. Id. at 846.  

i. The viability standard remains workable. 
 

The soundness of the constitutional judgment does not turn on when viability 

occurs. Id. at 860. Factual divergences related to viability “have no bearing on the 
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validity of Roe’s central holding, that viability marks the earliest point at which the 

State's interest in fetal life is constitutionally adequate to justify a legislative ban on 

nontherapeutic abortions.” Id. The viability standard is still workable as the Court 

has stated that viability is when a fetus is “potentially able to live outside the 

mother’s womb albeit with artificial aid,” and capable of “meaningful life outside the 

mother’s womb.” Roe, 410 U.S. at 160. This flexible standard has allowed for medical 

advances in technology to decrease the amount of time before a fetus is viable and 

has naturally been adjusted since Roe. Hutton Brown, et al., Legal Rights and Issues 

Surrounding Conception, Pregnancy, and Birth, 39 Vand. L. Rev. 597, 629-630 (1986). 

Additionally, the Court itself stated, “there is no line other than viability which is 

more workable.” Casey, 505 U.S. at 870.  

ii. Society relies on the viability standard.  
 

Roe and its progeny have been relied on heavily by the public – especially 

women. Women have changed the way they engage in sexual relationships over time, 

and overturning Roe would lead to drastic results as the State could then force 

motherhood upon women who cannot immediately change their lifestyles. Lawrence 

B. Finer, Trends in Premarital Sex in the U.S., 1954-2003, 122 Pub. Health Rep. 1, 

73 (2007) (concluding that the percent of people of all ages who engaged in premarital 

sex increased over time from 1973 to 1993). Following Griswold v. Connecticut and 

Eisenstadt, which struck down laws criminalizing and prohibiting distribution of 

contraceptives, society’s views on sexuality have been altered. Melissa Murray, 

Loving’s Legacy: Decriminalization and the Regulation of Sex and Sexuality, 86 
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Fordham L. Rev. 2671, 2695 (2018); see also Griswold v. Connecticut, 381 U.S. 479 

(1965); Eisenstadt, 405 U.S. at 443. These cases go hand-in-hand, as they deal with 

the right to privacy and family matters. Overturning Roe cannot immediately change 

society’s evolved views on reproductive rights.  

Additionally, Greene’s Act would be singling out women for “mistakes” of both 

women and men. This would be putting undue pressure on the woman to keep a child 

while the father could be unknown and suffer no consequences. This could increase 

poverty by forcing children upon a woman who could already be struggling 

financially. COVID-19 has already put many people in strained financial positions, 

especially the lower class, and this could further the impoverishment and continual 

attack of minority groups and the lower class.4 This could be dangerous to the health 

and livelihoods of women, as they have come to rely on their constitutional right to 

choose. The Court cannot change the way that society has evolved in accordance with 

that recognized right.  

iii. The viability standard is not based on isolated holdings. 
 

Roe’s central rule stands to this day and is far from a doctrinal anachronism 

discounted by society. The Court has adjusted the holding slightly, but overall, this 

Court’s abortion jurisprudence fits into a “rational continuum.” Casey, 505 U.S. at 

 
4 See Kim Parker et al., Economic Fallout From COVID-19 Continues to Hit Lower-Income Americans the Hardest, 

Pew Research Center (Sep. 24, 2020), https://www.pewresearch.org/social-trends/2020/09/24/economic-fallout-

from-covid-19-continues-to-hit-lower-income-americans-the-hardest/ (finding that “[a]mong lower-income adults, 

46% say they have had trouble paying their bills since the pandemic started and roughly one third (32%) say it’s 

been hard for them to make rent or mortgage payments); Ashleigh Maciolek, COVID-19, economic mobility, racial 

justice, and middle Class, Brookings (Dec. 21, 2020), https://www.brookings.edu/blog/up-front/2020/12/21/covid-

19-economic-mobility-racial-justice-and-the-middle-class/ (stating that “after adjusting for age, the COVID-19 

death rate for Blacks [is] 3.6 times that for whites”).  
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858-59 (quoting Poe v. Ullman, 367 U.S. 497, 543 (1961)). The rule has essentially 

remained the same: the state cannot prohibit pre-viability abortions. The State of 

Greene’s Act is a ban that is clearly prohibited by Roe and its progeny, which should 

continue to be the framework for balancing the interests of the State and the rights 

of women.  

iv. The viability standard remains relevant and justifiable. 
 

Moreover, the facts have not so far changed in the last few decades to render 

Roe and Casey’s holdings irrelevant. Although viability occurs slightly earlier than it 

did in Roe, it does not make the viability standard unjustifiable. Id. at 860. It was 

made to adapt to changing medical advancements and fetal pain has no bearing on 

the analysis. Therefore, the central holding of Roe is still relevant and justifiable at 

addressing the tension between State interests and the personal rights of women.  

While not an explicit factor in the stare decisis analysis, this Court has also 

considered its own legitimacy. When the Court has overturned precedent, it has been 

based on drastic changes in public perception of the issue. See West Coast Hotel Co. 

v Parrish, 300 U.S. 379 (1937) (overruling Adkins v. Children’s Hosp. of D.C., 261 

U.S. 525 (1923)); Brown I, 347 U.S. 483 (overruling Plessy v. Ferguson, 163 U.S. 537 

(1896)). “The legal doctrine of stare decisis requires us, absent special circumstances, 

to treat like cases alike.” June Med. Servs., 140 S. Ct. at 2134 (Roberts, C.J., 

concurring) (where Chief Justice Roberts concurred with the majority on stare decisis 

principles, despite dissenting in Whole Woman’s Health on an almost identical 

statute).  
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In the case at bar, there has not been a substantial change, as abortion is more 

polarizing than ever. In fact, the Court in Casey stated that a debate of this 

magnitude requires even more force to overcome the doctrine of stare decisis. Casey, 

505 U.S. at 867. If the Court changes the viability standard in any way to favor either 

side of the debate, the Court will undermine its legitimacy. In this case there is 

nothing new and nothing powerful enough to overturn this longstanding 

constitutional right that women have come to rely on. This Court must respect the 

doctrine of stare decisis and uphold Roe and its progeny. Therefore, Greene’s Act is 

unconstitutional, and this Court should affirm the Fourteenth Circuit’s holding.  

II. GREENE’S FETAL REMAINS PROVISIONS VIOLATE THE FOURTEENTH 

AMENDMENT’S DUE PROCESS CLAUSE BECAUSE THEY DO NOT FURTHER ANY 

VALID STATE INTEREST, AND BECAUSE THEY PLACE A SUBSTANTIAL 

OBSTACLE IN THE PATH OF A WOMAN’S CHOICE TO OBTAIN AN ABORTION. 

 

A law which places an undue burden in the path of a woman’s choice to 

terminate a pregnancy is unconstitutional under the Fourteenth Amendment’s Due 

Process Clause. Id. at 878. An undue burden exists if the law’s “purpose or effect is to 

place a substantial obstacle in the path of a woman seeking an abortion before the 

fetus attains viability.” Id. “Unnecessary health regulations that have the purpose or 

effect of presenting a substantial obstacle to a woman seeking an abortion impose an 

undue burden on the right.” Id. States may regulate some aspects of abortion prior to 

viability, only if the restrictions do not impose upon this right an undue burden. 

Gonzales, 550 U.S. at 146 (citing Casey, 505 U.S. at 878). The undue burden standard 

“requires courts independently to review the legislative findings upon which an 

abortion-related statute rests and to weigh the law’s ‘asserted benefits against the 
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burdens’ it imposes on abortion access.” June Med. Servs., 140 S. Ct. at 2109 (citing 

Whole Woman’s Health, 136 S. Ct. at 2292). 

Greene’s fetal remains provisions are subject to review by this Court under the 

undue burden standard, because they implicate “the right of [a] woman to choose to 

have an abortion before viability and to obtain it without undue interference from the 

state.” Casey, 505 U.S. at 846. Even though Greene’s fetal remains provisions dictate 

treatment of a fetus after the abortion has taken place, the undue burden test still 

applies. See e.g. Whole Woman’s Health II v. Hellerstedt, 231 F. Supp. 3d 218, 222 

(W.D. Tex. 2017) (applying the undue burden test to invalidate a fetal remains 

statute). Greene’s fetal remains provisions violate principles of substantive due 

process by neglecting to further any legitimate state interest and confer “benefits 

sufficient to justify the burdens impose[d] upon abortion access.” See Whole Woman’s 

Health, 136 S. Ct. at 2300. Instead, they “place . . . substantial obstacles in the path 

of a woman seeking a pre-viability abortion.” See id.  

a. Greene’s fetal remains provisions do not further a legitimate state interest 

in respecting the dignity of the unborn, because a fetus is not a legal 

“person.”  
 

Regulations that have no significant impact on a woman’s exercise of her right 

to abortion may be permissible [only] where there exists a legitimate state interest.” 

Planned Parenthood v. Minn., 910 F.2d 479, 486 (8th Cir. 1990) (citing Akron v. 

Akron Ctr. For Reprod. Health, Inc., 462 U.S. 416, 429 (1983)) (emphasis added). 

Moreover, a law which does not further a legitimate state interest fails the undue 

burden test. See Whole Woman’s Health, 136 S. Ct. at 2309 (citing Casey, 505 U.S. 
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at 877). This Court has acknowledged that a State has “important and legitimate 

interest[s]… in protecting the potentiality of human life[,]” Casey, 505 U.S. at 875-76 

(quoting Roe, 410 U.S. at 152), and in the “proper disposal of fetal remains[.]”Akron, 

462 U.S. at 452, n. 45. Additionally, the “State has legitimate interests from the 

outset of the pregnancy in protecting the health of the woman and the life of the fetus 

that may become a child.” Casey, 505 U.S. at 846.  

Greene asserts that it has a legitimate interest in respecting the dignity of the 

unborn by regulating the medical profession and protecting medical ethics. When 

applying the undue burden test, this interest is not legitimate. This is because 

Greene’s asserted interest hinges on the “personhood” of a fetus. However, this Court 

has never considered a fetus to be a legal person. See Roe, 410 U.S. at 161-62 (stating 

that “the unborn have never been recognized in the law as persons in the whole 

sense”). Therefore, “[i]f the law does not recognize a fetus as a person, there can be 

no legitimate state interest in treating an aborted fetus the same as a deceased 

human.” Planned Parenthood of Ind. & Ky. v. Comm’r, 194 F. Supp. 3d 818, 832 (S.D. 

Ind. 2016).  

Legally, a fetus is a “potential life.” Roe, 410 U.S. at 150; see also Casey, 505 

U.S. at 871. Even absent a determination of whether a fetus is a “person” or not, an 

interest showing respect for human life is only legitimate when the life of the fetus is 

still a potentiality. See Brianna M. Vinci, Fetal Funerals: An Unconstitutional 

Attempt to Undermine Abortion Rights, 90 Temp. L. Rev. Online 1, 25-26, (2018). 

Where the fetus is deceased, this interest “evaporates [because] the potential for life 



   

 

28 
 

is no longer present.” Id. (citing Planned Parenthood of Ind. & Ky., 194 F. Supp. 3d 

at 832). Greene’s statutes regulate activities following abortion, still birth, or 

miscarriage and occurs where there is no “potential life” to protect.  

By endorsing the “personhood” of a fetus, Greene’s fetal remains statutes may 

undermine liberty and personal beliefs afforded under the Fourteenth Amendment. 

See Casey, 505 U.S. at 846, 851. A State “may express profound respect for the life of 

the unborn.” Gonzales, 550 U.S. at 146 (quoting Casey, 505 U.S. at 877). In contrast, 

Greene’s statutes discount this Court’s recognition that “[a]t the heart of liberty is 

the right to define one's own concept of existence, of meaning, of the universe, and of 

the mystery of human life.” Casey, 505 U.S. at 851. Greene’s regulation of abortion 

“is too intimate and personal for the State to insist, without more, upon its own vision 

of the woman’s role,” and a woman’s motherhood decisions “must be shaped to a large 

extent on her own conception of her spiritual imperatives and her place in society.” 

Id. at 852. Despite this Court’s decree that, “[i]f there is any fixed star in our 

constitutional constellation, it is that no official, high or petty, can prescribe what 

shall be orthodox in politics, nationalism, religion, or other matters of opinion[,]” 

Greene is essentially endorsing a fixed moral code through the fetal remains statute. 

See W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 643 (1943).  

Additionally, by allowing women the ultimate “right to determine the final 

disposition of an aborted fetus[,]” Greene is discounting its own asserted right of 

protecting the dignity of the unborn. Under the statute, women are not subject to the 

same burial and cremation guidelines as clinics. Greene makes no explanation as to 
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why fetal tissue may be treated differently at home than at a clinic or healthcare 

facility, which reduces the strength of the asserted benefit. This is especially true if 

a woman has a “medication abortion,” which typically occurs at home. See Vinci, Fetal 

Funerals: An Unconstitutional Attempt to Undermine Abortion Rights, Temp. L. Rev. 

Online, at 35. If doctors prescribe a medication abortion, they have no way of ensuring 

that the woman cremates or buries her fetus. Id. Under Greene’s provisions, a woman 

could presumably bring her fetus home and dispose of it in whatever manner she 

pleases, even if she has a surgical abortion. If this takes place, there are no 

mechanisms for regulating what women do in their homes. In fact, this Court has 

long recognized the importance of protecting the sanctity of the home, where privacy 

is at its peak. See Boyd v. Ohio, 116 U.S. 616, 630 (1886) (recognizing the “sanctity of 

a [person]’s home and the privacies of life”). Therefore, this exception negates the 

asserted interest.  

b. Because the burdens outweigh any benefits, Greene’s fetal remains 

provisions place a substantial obstacle in the path of a woman’s choice to 

procure an abortion.  

 

Even assuming that Greene is acting upon a legitimate interest, the burdens 

imposed by the fetal remains laws substantially outweigh any benefit, and therefore 

fail the undue burden test. State laws which prohibit abortion prior to viability or 

impose an “undue burden” on a woman’s right to obtain a pre-viability abortion 

violate the Due Process Clause. See Whole Woman’s Health, 136 S. Ct. at 2298. As 

was true in Whole Woman’s Health, where this Court found that regulations causing 

significant clinic closures while lacking medical benefits constituted undue burdens, 
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Greene’s statutes will likely create significant burdens related to cost, resources, 

access, and more. See id. at 2318. Because they impose a series of burdens upon 

women seeking an abortion, Greene’s fetal remains statutes cannot withstand 

scrutiny under Casey’s undue burden standard, as refined in Whole Woman’s Health.  

c. There are no benefits to Greene’s fetal remains statutes. 

 

Greene has not explained how the fetal remains provisions would better 

protect the dignity of the unborn. Previously, abortion facilities disposed of fetal 

tissue through simultaneous incineration with other surgical byproducts and waste, 

like tissue, organs, body parts, and fluids. See Greene St. Ann. § 35-1-3; § 16-42-16-

5. Under the new provisions, abortion clinics or healthcare facilities must comply with 

Greene’s burial transmit permit requirements and fetal remains “may not be 

cremated by simultaneous cremation.” See Greene. St. Ann. § 16-37-3; § 16-34-3-4(a). 

Absent the differences in simultaneous versus individual cremation, it is unclear how 

“cremation,” allowed under the new laws would differ from “incineration” allowed 

under the former laws, or how the process would confer more “dignity” on a fetus than 

the other. Simply put, requiring cremation instead of incineration would only add 

cost, time, and effort and would confer no discernible benefits.  

Greene’s fetal remains statutes also would not create any benefit to public 

health and safety. There is no evidence that fetal remains are more dangerous than 

human remains, or that the current method of disposal causes any health or safety 

risk. In fact, “embryonic and fetal tissue remains still maintain characteristics of 

pathological waste... [and] embryonic and fetal tissue is routinely collected as a 
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byproduct of medical procedures[.]” Whole Woman's Health v. Smith, 338 F. Supp. 3d 

606, 630 (W.D. Tex. 2018). Although courts have recognized benefits to regulating 

“the disposal of dead fetuses to protect the public health,” Leigh v. Olson, 497 F. Supp. 

1340, 1351 (D.N.D. 1980), Greene already had structural mechanisms in place for 

disposing of fetal tissue. Presumably, previous methods of disposal complied with 

health and safety regulations, as the legislative history does not indicate that Greene 

was concerned with any sanitation issues related to fetal remains.  

Finally, the “benefits” conferred under this statutory scheme would be largely 

subjective. Though some women may perceive a benefit in ensuring that her aborted 

fetus is buried or cremated, others would only see this as a burden of time and 

resources. In fact, these provisions may very well cause adverse effects on women’s 

health. See Whole Woman’s Health II, 231 F. Supp. at 222 (stating that forced burial 

or cremation of fetal remains may cause psychological guilt and shame to mothers, 

which may prevent some from seeking gynecological care). 

d. Greene’s fetal remains statutes impose significant burdens. 

 

In contrast to the limited or non-existent benefits, the burdens that Greene’s 

fetal remains statutes impose are significant. Importantly, it does not matter that 

women who procure an abortion or miscarry at home may dispose of their fetus as 

they choose. Rather, when considering the constitutionality of abortion regulations, 

“[t]he analysis does not end with one percent of women upon whom the statute 

operates; it begins there.” Casey, 505 U.S. at 894. The record demonstrates that 
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restricting disposal of fetal remains to individual cremation and burial will impose 

substantial obstacles in the path of a woman procuring an abortion. 

First, it is apparent that the fetal remains provisions will increase costs for 

healthcare facilities, abortion care providers, and the woman herself. Previously, 

abortion facilities in Greene were able to dispose of fetal remains through 

incineration with other surgical byproducts. However, clinics are now required to 

provide for the final disposition of the aborted fetus through specified practices of 

interment or cremation. It is a sensical inference that these regulations will increase 

disposal costs to clinics. See Planned Parenthood of Ind., 194 F. Supp. 3d at 825 

(discussing the increased costs an abortion facility would incur in order to comply 

with fetal remains regulations). Abortion facilities facing higher costs have the 

potential to discontinue or limit services, which causes patients harm. As recognized 

by this Court, facilities “attempting to accommodate sudden, vastly increased 

demand[] may find that quality of care declines.” Whole Woman’s Health, 136 S. Ct. 

2318. In the end, it is the woman that suffers – as the increased costs to clinics are 

likely to be reflected in increased bills to patients. This is problematic in itself, as 

abortion procedures already pose an extensive financial burden.5 In fact, 

“[r]estrictions such as... [those] that require major structural changes to a clinic can 

result in substantial expenses[,] and facilities located in states with numerous 

restrictions might have to charge more for care to compensate for these costs.” Rachel 

 
5 Rachel K. Jones, et al., Differences in Abortion Service Delivery in Hostile, Middle-ground, and Supportive States 

in 2014, 28 Womens Health Issues 3, 212–218 (2018) (stating that the average patient paid $535 for an early 

medical abortion in 2014, and an average of $508 for a surgical abortion at 10-weeks gestation).  
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K. Jones, et al., Differences in Abortion Service Delivery in Hostile, Middle-ground, 

and Supportive States in 2014, 28 Women’s Health Issues 3, 212–218 (2018).  

Clinics may also find significant issues in procuring facilities and vendors 

willing and able to handle the disposal of fetal remains as required by Greene’s 

statutes. Because abortion is a divisive issue, some funeral homes or cremation 

providers may be hesitant to contract with abortion facilities to dispose of fetal 

remains. See David S. Cohen & Krysten Connon, Living in the Crosshairs: The 

Untold Stories of Anti-Abortion Terrorism, 58, 104 (2015) (explaining the difficulties 

abortion clinics face when establishing professional relationships). This is especially 

true, given that “reliable and viable options for disposing of embryonic and fetal tissue 

remains in compliance with the challenged laws do not exist.” Smith, 338 F. Supp. 3d 

at 630. There is no evidence that funeral homes or crematoriums would have the 

ability to transport fetal tissue from clinics across the state. See id. at 631. 

Additionally, there is no evidence that funeral homes could fully comply with the 

requirements of the law, as they oftentimes do not scatter ashes or inter remains. See 

id. If an abortion provider cannot form business relationships with funeral homes and 

crematoriums, or if these businesses cannot or will not contract with abortion care 

providers, it is plausible that clinics will be effectively barred from complying with 

Greene’s fetal remains provisions. 

Importantly, “healthcare facilities and medical professionals are not fungible 

commodities.” Whole Woman’s Health, 136 S. Ct. at 2318. As was true in Whole 

Woman’s Health I, where this Court found that seven or eight abortion providers 
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could not meet the demand of the entire state of Texas, the idea that limited vendors 

could manage all of Greene’s aborted, miscarried, or stillborn fetal remains is 

nonsensical. See id. at 2299. Consequently, when abortion facilities are unable to 

comply with statutory requirements, they may be forced to close their doors. See id. 

at 2309. Again in Whole Woman’s Health I, this Court discussed this potentiality, 

where substantial clinic closures resulted in “fewer doctors, longer waiting times, and 

increased crowding[,]” in addition to “increased driving distances[.]” Id. at 2298. 

These factors combined create an undue burden. Id.  

The inquiry into costs and vendor availability may change if Greene’s statutes 

allowed for group disposition of fetal remains. In Planned Parenthood v. Minnesota, 

the Eighth Circuit held that Minnesota’s fetal remains statute, allowing for 

simultaneous incineration of remains, did not create an undue burden on the right to 

an abortion. Planned Parenthood v. Minn., 910 F.2d at 487. If group disposition of 

remains was allowed by Greene, the monthly cost to hospitals and clinics could 

remain low. See id. (stating that in 1990, costs to hospitals using group disposition 

methods could have monthly costs of approximately $40-$60). If a portion of that cost 

was passed to women seeking abortions, it would only be a small percentage – and 

this Court has “indicated that costs of up to $19.40 per patient do not create a burden 

sufficient to strike down an abortion regulation.” Id.; see also Planned Parenthood 

Ass’n of Kansas City, Mo., Inc. v. Ashcroft, 462 U.S. 476, 489-90 (1983). However, this 

option is not available under Greene law, as “[a]borted or miscarried fetuses may not 

be cremated by simultaneous cremation.” Greene St. Ann. § 16-34-3-4(a).  
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Despite the costs, evidence suggests that Greene’s fetal remains provisions 

could cause women immense grief and shame, as well as stigmatic harms. See Whole 

Woman’s Health II, 231 F. Supp. 2d at 232 (stating that laws targeting fetal remains 

“enhance the stigma on women associated with miscarriage and abortion care”). The 

fact that these burdens on women are intangible does not make them any less real, 

cognizable, or serious. See Whole Woman’s Health I, 136 S. Ct. at 2318 (emphasizing 

that the challenged law’s burdens included the loss of “individualized attention, 

serious conversation, and emotional support”). In fact, this Court has long-recognized 

that state laws infringing upon personal liberty can impose stigmatic harms. See U.S 

v. Windsor, 570 U.S. 744, 770 (2013) (stating that the practical effect of state laws 

prohibiting same sex marriage “are to impose a disadvantage, a separate status, and 

so a stigma upon all who enter into same-sex marriages made lawful by the 

unquestioned authority of the states”); see also Masterpiece Cakeshop, Ltd. v. Colo. 

Civil Rights Comm’n, 138 S. Ct. 1719, 1727 (2018) (emphasizing that eradicating 

stigma from discrimination is an important objective).  

These stigmas may discourage women from obtaining gynecological care, and 

particularly abortion or miscarriage care from a medical facility, which lends a 

significant risk to women’s health. Whole Woman’s Health II, 231 F. Supp. 2d at 229. 

Essentially, healthcare providers are forced to disregard their patient’s preferences 

or beliefs regarding the disposition of fetal tissue, and instead must impose the State’s 

value judgments on them. This discourages women from trusting their doctors, which 

in-turn undermines the doctor-patient relationship.  
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Furthermore, Greene’s fetal remains statutes impose a religious or moral view 

that many women may not endorse or believe. By inferentially establishing the 

beginning of life at conception, and by accepting a fetus as a legal “person,” Greene’s 

statutes “potentially undermine[] the constitutional protection afforded to personal 

beliefs.” Id. at 230-31. As previously discussed, this terminology neglects Supreme 

Court jurisprudence. See Roe, 410 U.S. at 159 (stating “[w]e do not resolve the 

difficult question of when life begins”). Additionally, this endorsement may implicate 

the Free Exercise and Establishment Clauses under the Constitution. See U.S. Const. 

amend. I. Regulations such as Greene’s “provide an impermissible state approval of 

the view that miscarried or aborted fetuses are deceased persons deserving of public 

mourning.” Vinci, Fetal Funerals: An Unconstitutional Attempt to Undermine 

Abortion Rights, Temp. L. Rev. Online, at 39; see also Feminist Women’s Health Ctr. 

v. Philibosian, 157 Cal. App. 3d 1076, 1090 (1984) (stating that a religious 

organization “did not have the right . . .  to have the state’s imprimatur on [their] 

expression” of their belief that fetuses were murdered persons deserving of public 

mourning). Thus, “even if an individual were to share the belief that her fetus was a 

human life, then forcing her to bury or cremate the remains could violate the precepts 

of religions that opt for different disposition of the dead.” Id. at 36-37.  

Previously, Greene’s statutory scheme allowed for the incineration of fetal 

tissue – a method not entirely different from cremation. Cremation is “the mechanical 

and/or thermal [] dissolution process that reduces human remains to bone 

fragments[,]” and incineration is “the process of burning hazardous materials at 
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temperatures high enough to destroy contaminants.” Cremation Process, Cremation 

Ass’n of N. Am. (2016); A Citizen’s Guide to Incineration, Envtl. Prot. Agency, 1 

(2012). While “medical waste management companies incinerate medical waste in 

large, indiscrete quantities[,]” cremation often “functions as a funeral or post-funeral 

rite, thereby implicating religious traditions and deeply held personal beliefs.” 

Elizabeth K. Key, The Forced Choice of Dignified Disposal: Government Mandate of 

Interment or Cremation of Fetal Remains, 51 U.C. Davis L. Rev. 305, 316 (2017). 

Therefore, there is no clear distinction between incineration and cremation for 

purposes of disposing of fetal remains. The two are similar methods, but only one has 

religious implications on a woman’s right to choose.  

Finally, laws restricting fetal remains also burden the healthcare system and 

women procuring abortions by failing to further public health or safety. Though 

Greene may assert that public health and safety depends upon the burial or 

cremation of fetal remains, a “constitutional problem arises when fetal disposal laws 

single out fetal remains and regulate their disposal differently than general 

pathological waste.” Id. at 324. This is in-part because fetal remains do not pose a 

greater risk to public health than other general pathological waste does. In fact, the 

World Health Organization includes human tissue, organs, fluids, body parts, blood, 

and fetuses in their definition of pathological waste. Yves Chartier et al., Safe 

Management of Wastes from Health-Care Activities, World Health Org., 105-34 (2d. 

ed. 2014). Thus, “the medical community understands fetal remains not to be notably 

unique, but to be substantially similar to other forms of medical waste in terms of 
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hazard and treatment.” Key, The Forced Choice of Dignified Disposal: Government 

Mandate of Interment or Cremation of Fetal Remains, U.C. Davis L. Rev., at 324. 

When weighing the alleged benefits of Greene’s fetal remains provisions against the 

burdens on a woman’s right to obtain an abortion, this Court should affirm that 

Greene’s fetal remains statutes violate the undue burden test and is therefore 

unconstitutional.  

e. Greene’s fetal remains provisions also fail under the rational basis test. 

 

To survive under rational basis review, a state law need only be “rationally 

related to legitimate government interests.” Box v. Planned Parenthood of & Ky., Inc., 

139 S. Ct. 1780, 1782 (2019). Under rational basis review, this Court invalidates 

legislation that results in “arbitrary deprivations of liberty by the government.” 

Hayden ex rel. A.H. v. Greensburg Cmty. Sch. Corp., 743 F.3d 569, 576 (7th Cir. 

2014). Rational basis review is proper when the asserted “‘right’… is not a 

fundamental liberty interest protected by the Due Process Clause.” Wash. 

Glucksberg, 521 U.S. 702, 705 (1997). The undue burden test is the proper standard 

to apply, because it implicates “the right of [a] woman to choose to have an abortion 

before viability and to obtain it without undue interference from the state.” Casey, 

505 U.S. at 846. Additionally, a woman’s right to an abortion has been consistently 

recognized by this Court since Roe. See Casey, 505 U.S. at 846 (reaffirming Roe’s 

central holding). However, even if this Court finds that the undue burden test does 

not apply, Greene’s fetal remains statutes remain unconstitutional under the rational 

basis test.  
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Though Greene asserts only two state interests, the protection of medical 

ethics and respect for the life of the unborn, they did not assert the promotion of 

public health and safety as an interest. Despite this, there is no rational relationship 

between Greene’s laws and the furtherance of medical ethics, dignity of the unborn, 

or public health. If Greene’s goal is to respect the dignity of fetal remains, this statute 

does not rationally achieve that objective – as it rests on the assumption of a fetus as 

a “person,” and allows women the ability to dispose of a fetus as they see fit at home.  

Additionally, Greene’s fetal remains statutes are not rationally related to any 

state interest in public health and safety. “[D]isposal methods designated for 

pathological waste sufficiently eliminate the risk of infectious disease posed by fetal 

tissue.” Key, The Forced Choice of Dignified Disposal: Government Mandate of 

Interment or Cremation of Fetal Remains, U.C. Davis L. Rev., at 325. Previously, 

Greene treated fetal remains as pathological or infectious waste – a method that 

accounts for health risks. However, there is no similar assurance of preventing 

disease or infection with the updated methods of burial or cremation. Similarly, the 

statutory distinction under Greene’s law, allowing for women to dispose of a fetus 

themselves if they abort or miscarry at home, furthers the notion that there is no 

legitimate state interest in public health or safety. “[A]ny statutory distinction 

regarding fetal disposal in furtherance of public health must extend to whoever is 

providing for final disposition without exception.” Id. Women are not precluded from 

disposing of fetal tissue as they please at home, which does not account for the risk 

of disease or infection. Therefore, there is no rational relation between Greene’s 
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statutes and the furtherance of health and safety, rendering Greene’s fetal remains 

provisions unconstitutional.  

CONCLUSION 

 For the aforementioned reasons, Respondents respectfully request this Court 

affirm the Fourteenth Circuit’s decision in its entirety and hold that Greene’s 

abortion statutes deny the constitutional guarantee of substantive Due Process under 

the Fourteenth Amendment.  


