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QUESTIONS PRESENTED 

  

I. Whether all pre-viability prohibitions on elective abortions are unconstitutional? 

II. Whether a state statute requiring healthcare facilities to dispose of embryonic and fetal 

remains in the same manner as other human remains imposes an undue burden on a 

woman’s decision to have an abortion? 
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STATEMENT OF THE CASE 

  

         On January 1, 2020, the State of Greene General Assembly enacted House Bill 411, entitled 

the “Gestational Age Act” (Act), and the Governor signed the bill into law. R. at 3. The Act 

provides that an abortion cannot be performed until a physician determines and documents a 

fetus’s probable gestational age and that “except in a medical emergency or in the case of a severe 

fetal abnormality, a person shall not perform, induce, or attempt to perform or induce an abortion 

of an unborn human being if the probable gestational age of the unborn human being has been 

determined to be greater than fifteen (15) weeks.” Id. The Act also provides that an abortion shall 

be permitted if a physician in the State of Greene determines that an abortion is necessary to protect 

the health or life of the mother or if the pregnancy resulted from rape or incest. Id. 

         Additionally, in 2020, the State of Greene adopted House Bill 222, which regulates the 

disposition of embryonic and fetal tissue resulting from the termination of a pregnancy through 

abortion, stillbirth, or miscarriage. R. at 5. House Bill 222 provides that a woman has the right to 

determine the final disposition of an aborted fetus and requires healthcare facilities to inform the 

mother that she possesses this right. Greene St. Ann. § 16-34-3-2(a). Furthermore, House Bill 222 

requires an abortion clinic or health care facility to provide for the final disposition of the aborted 

fetus if the woman elects not to dispose of the fetus herself. Id. House Bill 222 applies the “burial 

transmit permit” requirements of Green St. Ann. § 16-37-3 to the disposition of an aborted fetus. 

The burial transmit requirements and House Bill 222 require a healthcare facility to inter or 

cremate a fetus; however, the aborted or miscarried fetus may not be cremated by simultaneous 

cremation. Greene St. Ann. § 16-34-3-4(a). 

         Respondent Dr. Elon Sternberger works at Greene Women’s Health Clinic, LLC, which is 

the only licensed abortion facility in the State of Greene. R. at 4. Prior to the adoption of House 
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Bill 222, Greene Women’s Health was not required to obtain a burial transmit permit for each fetus 

and would contract with third parties to incinerate aborted fetuses and other surgical byproducts; 

under these contracts, the third parties would incinerate multiple fetuses simultaneously. R. at 6. 

Respondents (collectively referred to as “the Clinic”) commenced this action against Petitioners, 

the State of Greene and its Attorney General, Floyd Lawson, challenging the Act and House Bill 

222 on behalf of themselves, their clients, and the doctors and patients performing and seeking 

abortion services in its facility. R. at 4. 

         The District Court granted summary judgment to the Clinic, permanently enjoined the Act 

in all applications, and entered a permanent injunction on the fetal disposition provisions of House 

Bill 222. R. at 4-6. The U.S. Court of Appeals for the Fourteenth Circuit affirmed the decision of 

the District Court, holding that the “State of Greene’s statutes banning abortion and regulating the 

disposition of fetal remains violate the Due Process Clause of the United States Constitution.” R. 

at 14.  

SUMMARY OF THE ARGUMENT 

         This Court should uphold the United States Court of Appeals for the Fourteenth Circuit’s 

decision that the Gestational Age Act and the fetal disposition provisions of House Bill 222 violate 

the Due Process Clause of the United States Constitution. 

         First, the Act violates the Due Process Clause of the Fourteenth Amendment because it 

prevents women from making the ultimate decision to terminate their pregnancy before viability. 

In Roe v. Wade, this Court held that the right to privacy is broad enough to encompass a woman’s 

decision whether or not to terminate her pregnancy. Roe v. Wade, 410 U.S. 113, 113 (1973). 

Additionally, this Court held that before viability, a State may not prohibit any woman from the 

ultimate decision to terminate her pregnancy and that a state’s interest is not strong enough to 
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support a prohibition of abortion. See Gonzales v. Carhart, 550 U.S. 124, 146 (2007); see also 

Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 871 (1992). Accordingly, total prohibitions 

on pre-viability abortions are unconstitutional regardless of the State’s interest because such a 

prohibition would prevent women from making the ultimate decision to terminate their pregnancy 

before viability. 

         On the other hand, laws that merely regulate pre-viability abortions can pass constitutional 

muster so long as they do not pose an undue burden upon pre-viability abortions. Gonzales, 550 

U.S. at 146. However, the Act does not merely regulate pre-viability abortions but instead places 

a blanket prohibition on the abortion of a fetus with a gestational age older than fifteen weeks. R. 

at 3. The definition of viability drawn from Casey is “the time at which there is a realistic 

possibility of maintaining and nourishing a life outside the womb.” 505 U.S. at 870. A fetus is 

often regarded as achieving viability between the twenty-three and twenty-eight weeks of 

pregnancy. Roe, 410 U.S. at 160 (holding modified by Casey, 505 U.S. at 860). Despite the medical 

advances that have occurred since Casey, fetuses generally are not considered “viable” before 

twenty-weeks gestational age. Planned Parenthood of Cent. Mo. v. Danforth, 428 U.S. 52, 64-65 

(1976).  

The petitioners have conceded that there is no evidence of viability at fifteen weeks, and 

the Greene Department of Health takes the position that a fetus is not viable at fifteen weeks. 

Accordingly, the Act is unconstitutional because it prohibits women from obtaining abortions 

before viability; although the Act does not ban all pre-viability abortions, it bans all pre-viability 

abortions occurring after 15 weeks. Even if the State maintains legitimate interests in the Act, those 

interests do not outweigh the costs to the person seeking an abortion.  
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Second, the fetal disposition provisions of House Bill 222 violate the Due Process Clause 

because it imposes an undue burden on a person’s decision to have an abortion. A State may not 

impose an undue burden upon a woman that prevents her from making the ultimate decision to 

terminate her pregnancy. Gonzales, 440 U.S. at 146 (quoting Casey, 505 U.S. at 879). An undue 

burden exists on this decision when a regulation’s purpose is to place a substantial obstacle in the 

path of a woman seeking an abortion before the fetus attains viability. Id. In order to determine 

whether a law imposes an undue burden upon women, a Court must consider the burdens that a 

law imposes on abortion access together with the benefits that the law confers. Whole Woman’s 

Health v. Hellerstedt, 136 S. Ct. 2292, 2316 (2016). 

         Here, the fetal disposition provisions of House Bill 222 place a psychological burden on a 

woman considering an abortion because it implies that the remains of aborted fetuses are akin to 

humans born after viability. Additionally, the fetal remains provisions impose a substantial burden 

upon women seeking pre-viability abortions because it imposes financial burdens on the Clinic. 

Complying with House Bill 222 will cause the Clinic to incur higher costs in disposing of fetuses, 

and, naturally, this will cause the costs of abortions to rise. Accordingly, because the Clinic is the 

only abortion in the State of Greene, women will have no alternative healthcare facilities to turn 

to for lower abortion prices. Therefore, the fetal disposition provisions of House Bill 222 violates 

substantive due process. 

         Although this court upheld a fetal disposition law in Box v. Planned Parenthood of Indiana 

and Kentucky, unlike the Respondents in this case, the challengers in Box never argued that 

Indiana’s fetal disposition law created an undue burden on a woman’s right to obtain an abortion. 

Box v. Planned Parenthood of Ind. and Ky., Inc., 139 S. Ct. 1780 (2019). Rather, the challengers 

in Box argued only that the law failed “rational basis review.” Id at 1781. This Court took great 
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pains to emphasize that its rational basis ruling has no relevance in cases, like this one, in which 

the plaintiff brought and which the district court applied the undue burden standard.  

 Therefore, the Court should affirm the ruling of the lower courts, permanently enjoining 

enforcement of the State of Greene’s pre-viability abortion ban and fetal disposition statute. 

ARGUMENT 

I. The State of Greene’s pre-viability prohibition on elective abortions is 

unconstitutional because the ban places an undue burden in the path of a person 

seeking a constitutionally protected abortion without having any legitimate 

governmental interests.  

The State of Greene’s ban on abortions following the 15-week mark of pregnancy violates 

this Court’s precedent concerning pre-viability prohibitions and is effectively a ban on abortion in 

the State of Greene, violating the fundamental right of people seeking reproductive healthcare to 

obtain an abortion. This Court has consistently held that the Constitution protects from government 

interference with a woman’s private decision to obtain an abortion, particularly before a fetus 

becomes viable. In the landmark Roe v. Wade decision, this Court held that the fundamental right 

of privacy encompassed the right to obtain an abortion. Roe, 410 U.S. at 154. The Court noted, 

however, that this right was “not unqualified,” and constitutional review must consider the 

“important state interests in regulation.” Id. The Roe decision held, in effect, that the constitution 

protected abortions obtained in the first trimester, acknowledging that such abortions were a 

decision made between the woman and her doctor. Id. at 164. In the second and third trimesters, 

states then retain an interest in protecting the mother’s health and can regulate abortions 

accordingly. Id.   

After Roe, states quickly enacted statutes and regulations concerning abortion, preventing 

abortions at varying points in the gestational period for both safety and moral reasons. States also 

enacted legislation that regulated abortion providers, wait times, informed consent, 
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parent/guardian consent, and husband notification. About two decades later, in response to the 

varying abortion statutes and regulations, this Court “found it imperative to review” the 

fundamental right of abortion in Casey, 505 U.S. at 845. The Court again recognized the 

fundamental right to obtain an abortion; this time the right also stemmed from the liberty interest 

found in the Fourteenth Amendment. Id. at 846. The Court rejected the trimester approach of Roe 

and, as a replacement, applied a viability framework also found in the Roe opinion. Id. at 870. 

Under the viability framework, people seeking abortions have the right to terminate a pregnancy 

until viability. Id. at 871. The Court then created a scrutiny review standard—the undue burden 

test. Id. at 874. States cannot place an undue burden in the path of a woman obtaining an abortion; 

a court will render a statute or regulation that places an undue burden, or rather an obstacle, in the 

path of a woman seeking an abortion invalid. Id. at 878. The state, however, maintains a legitimate 

interest “in potential life” throughout the entire pregnancy if persuading the mother to seek 

childbirth over abortion and if ensuring the mother makes an informed decision. Id. The state also 

maintains a legitimate interest once a pregnancy reaches viability. Id.   

More recent cases after Casey have applied the undue burden test to a variety of statutes 

and regulations prohibiting abortion. See Gonzales v. Carhart, 550 U.S. 124 (2007); see also 

Whole Women’s Health v. Hellerstedt, 136 S. Ct. 2292 (2016). Because the Court has consistently 

upheld the Casey undue burden test, it should strictly adhere to stare decisis and uphold the 

constitutionally protected right to an abortion in adherence with the jurisprudence dating over 50 

years since the Court in Roe first held that the abortion right is a fundamental right under the 

Fourteenth Amendment. Casey, 505 U.S. at 845-46. Although the Court in Gonzales v. Carhart 

held that a particular abortion procedure during the second trimester and pre-viability was 

unconstitutional, the Court still applied the undue burden test to determine whether a statute 
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violated the constitutionally protected right to obtain a pre-viability abortion without interference 

from government actors. See Gonzales, 550 U.S. 124 (2007). Therefore, this Court should affirm 

the ruling of the Fourteenth Circuit that “the state of Greene’s ban on abortion before viability runs 

afoul of” that precedent. R. at 10. This pre-viability abortion statute in effect bans people from 

seeking an abortion within the timeframe that this Court has consistently recognized and protected 

and places a substantial obstacle in the way of a person seeking an abortion without providing a 

legitimate reason for interfering with a fundamental right.  

a. The State of Greene’s Gestational Age Act is effectively a ban on 

abortions in direct violation of this Court’s recognized right of a person 

to seek a pre-viability abortion without undue interference from the 

State.  

The State of Greene’s Gestational Age Act is facially invalid because it directly violates 

the pre-viability protections found in Casey. In Casey, the Court observed that “[a] finding of an 

undue burden is a shorthand for the conclusion that a state regulation has the purpose or effect of 

placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus.” 

Casey. 505 U.S. at 877. Indeed, the Court proffered that by placing a substantial obstacle in the 

way of a woman seeking an abortion, any state regulating abortions prior to viability places an 

undue burden and is thereby unconstitutional. Id.at 877-78.   

The Court derived the viability framework from Roe where the earlier Court observed that 

viability is the point in pregnancy at which the state may have a compelling interest. Roe, 410 U.S. 

at 165. Viability became the baseline because medical facts made clear that a baby could not 

survive outside of the mother’s womb until a certain point in the gestational period. Id. at 163. 

Operatively, this meant that the state’s most pressing interests did not attach until the pregnancy 

reached viability at around 24 weeks, 28 at the time of Roe. Casey, 505 U.S. at 860. Moreover, the 

Court in Roe understood that the common approach to the unborn was that they were “not 
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recognized in the law as persons in the whole sense.” Roe, 410 U.S. at 162. Therefore, a person 

seeking an abortion has approximately 24 weeks to obtain one before the state’s legitimate interests 

constitutionally attach.  

Here, the Clinic submitted evidence observing that a fetus is not viable at 15 weeks, the 

gestational period after which most abortions are banned in the State of Greene under the 

Gestational Age Act. R. at 3. The State of Greene conceded this fact as well, identifying no medical 

evidence to suggest that a fetus could survive outside of the womb at 15 weeks' gestation. Id. 

Furthermore, the State also conceded that the Gestational Age Act would prohibit some women 

from obtaining constitutionally protected abortions. Id. These concessions from the State are 

enough to invalidate the statute. Moreover, the statute’s ban on abortion obtained at 15 weeks cuts 

well into the 24 week gestational period protected from state interference under this Court’s 

precedent. The Gestational Age Act is a pre-viability ban on the abortion right that places a 

substantial obstacle in the way of a woman seeking a constitutionally protected abortion.   

Although the State argues that the Act is a mere limitation on the timing of the decision to 

obtain an abortion, the State fails to recognize that any wholesale ban on the right to obtain an 

abortion prior to viability is more than mere. It is a substantial obstacle placing the woman in the 

precarious position of having to look outside of the state to determine her options, especially if she 

is not in the financial position to carry the fetus to childbirth. Additionally, many women may not 

realize they are pregnant up until and after the 15 week period that the Gestational Age Act bans. 

Dr. Robin Elise Weiss, Reasons for a Hidden and Denied Pregnancy, Verywell Family (May 28, 

2020), https://www.verywellfamily.com/hidden-and-denied-pregnancy-2758580 (citing 

observations from a German study finding that 1 in 475 women did not know they were pregnant 

until 20 weeks). Regardless of when the woman discovers she is pregnant, the State of Greene 
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overreaches its power into the private reproductive decisions of a woman and, if applicable, her 

family. Most importantly, the State of Greene’s Gestational Age Act overreaches that power in 

such a way as to infringe on the fundamental right recognized in Roe, Casey, and Gonzales to 

obtain an abortion prior to viability (24 weeks gestation) without any interference from the State.  

Because the State of Greene concedes that the Gestational Age Act bans pre-viability 

abortions, this Court should find that the statute is an unconstitutional ban that places an undue 

burden on people seeking pre-viability abortions and uphold the ruling of the lower courts.  

b. The illegitimate interests that the State of Greene places in the way of a 

person seeking a pre-viability abortion are substantial obstacles that do 

not outweigh the burdens placed on the person seeking a constitutionally 

protected abortion.  

The State of Greene cannot restrict abortion prior to viability because the State lacks any 

legitimate interests at this stage in the pregnancy concerning the health and safety of the mother 

and the fetus. As discussed in the previous section, the State of Greene has placed an 

unconstitutional ban on pre-viability abortions; however, it claims to have legitimate interests that 

should validate the statute. This line of reasoning is incorrect because the State’s legitimate 

interests do not attach until viability at approximately 24 weeks into pregnancy. To the extent that 

the State’s interests are legitimate pre-viability, this section examines the constitutionality of the 

State’s purported reasons for enacting the Gestational Age Act.  

The undue burden test from Casey acknowledges that the State has an interest “in the 

protection of potential life.” Casey, 505 U.S. at 871. Prior to viability, the Court has recognized 

that the State may regulate based on notions of social and philosophical reasons for carrying a 

pregnancy to term; the State may also enact rules permitting education on adoption policies and 

state assistance programs designed for mothers who elect to raise their babies. Id. at 872. However, 

the State’s interests must be legitimate interests, and the Court in Whole Women’s Health v. 
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Hellerstedt interpreted the undue burden test to mean that personal liberty requires more than “the 

less strict review applicable where, for example, economic legislation is at issue,” implying that 

the undue burden test is a heightened level of scrutiny. Hellerstedt, 136 S. Ct. at 2309. The undue 

burden test, therefore, is not a rational basis test, but a test that determines whether the State has 

placed a substantial obstacle in the path of a person seeking an abortion. Id. Furthermore, a statute 

placing a substantial obstacle in the path of a person seeking an abortion is an impermissible 

“means of serving its legitimate ends.” Id. (quoting Casey, 505 U.S. at 878).   

The Court in Hellerstedt also interpreted the undue burden test to require a weighing of 

“the burdens a law imposes on abortion access together with the benefits those laws confer.” 

Hellerstedt, 136 S. Ct. at 2309 (citing Casey, 505 U.S. at 887-898). For reference, the Court in 

Hellerstedt invalidated Texas statutes that required admitting privileges for physicians providing 

abortions and that abortion facilities meet a minimum standard of a surgical center. Id. at 2310, 

2314. The Court noted that requiring abortion facilities to operate as though they are surgical 

centers would reduce the number of abortion providers in the state. Id. at 2315-16. The Court also 

noted that requiring physicians to have admitting privileges would reduce the number of abortion 

clinics and providers in the state by at least half, especially in already under-resourced areas where 

people must drive a significant distance to obtain an abortion. Id. at 2312-13. Applying the 

cost/burden analysis, the Court held that both requirements confer little benefits to women and, 

instead, place substantial obstacles in their path to obtaining a constitutionally protected abortion. 

Id. at 2318.   

Preceding Hellerstedt, the Court in Gonzales v. Carhart concluded that an act prohibiting 

a specific abortion procedure was constitutional, passing the undue burden test because it did not 

place a substantial obstacle in the path of a person seeking an abortion. Gonzales, 550 U.S. at 156-
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57. The Court recognized that “the State has a significant role to play in regulating the medical 

profession.” Id. at 157. The Court also recognized the regulatory interests that the State maintains 

throughout the pregnancy to protect the life of the fetus and the mother. Id. However, the Court 

continued to uphold the undue burden test applying most strongly before the fetus has reached 

viability and less strongly once the fetus can survive outside of the uterus. Id. at 146. The effect of 

this decision was to prohibit a particular type of second-trimester abortion— both pre-viability and 

post-viability— but did not overturn or overrule the Court’s central holding in Roe and Casey. Id. 

at 146-47.   

In this case, the State of Greene’s interests do not outweigh the burdens and substantial 

obstacles the Gestational Age Act places in the path of a person seeking a pre-viability abortion. 

This Court has recognized that the right to obtain an abortion is a fundamental right; therefore, 

rational basis should not be the standard of review. As this Court understood in Hellerstedt, the 

undue burden test requires more than rational basis; it is a heightened form of scrutiny that 

prohibits states from imposing burdens on people seeking a constitutionally protected abortion. 

The State of Greene places an undue burden on people seeking pre-viability abortions.   

The State of Greene asserts that Gonzales permits the justification of a state’s interests to 

protect “unborn life” through a pre-viability prohibition. R. at 7. However, the Gestational Age 

Act is not, as the statute in Gonzales was, a prohibition on a particular type of pre-viability and 

post-viability abortion; the Gestational Age Act is a blanket prohibition on all types of abortions 

“if the probable gestational age of the unborn human has been determined to be greater than fifteen 

(15) weeks.” R. at 3. While the Act does include exceptions for abortions for pregnancies resulting 

from rape and incest as well as those necessary for the safety and health of the mother, these 
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circumstances alone are not the only ones that the constitution protects. R. at 3. The constitution 

strongly protects all abortions performed prior to viability, that is to say prior to 24 weeks gestation.   

Moreover, applying the cost/burden analysis interpreted in Hellerstedt, the privacy 

interests of reproductive decisions and people seeking reproductive care outweigh any interest the 

state may have prior to viability. The Gestational Age Act places a substantial obstacle and places 

an undue burden at a cost to women without, as the Court in Casey acknowledged, permissibly 

enacting legislation that educates the person seeking an abortion on adoption policies and state 

assistance programs designed for mothers who elect to raise their babies. Instead, the legislature 

decided to enact a blanket ban on pre-viability abortions, citing the “barbaric practice” of D&E 

abortion procedures that are “demeaning to the medical profession.” R. at 4. The legislature next 

relied on medical facts recognizing that research in prenatal development shows that the ability to 

open and close fingers and respond to external stimuli occurs at 12 weeks. Id. The legislature also 

relied on information claiming that abortion carries risks to maternal health as gestational age 

increases. Id. Thus, the State of Greene cited these as compelling interests to protect the health of 

women and interest in life. Id.  

What these interests do not take into account is the financial strain, mental health struggles, 

and other nonmonetary factors that may go into a woman’s decision to have an abortion. If the 

State has a compelling interest to protect the rights of the child and the right to life, it could more 

effectively legislate to ensure that women feel safe and supported in the decision to choose 

childbirth—not ban safe abortion access. As the Court in Casey recognized, the State of Green is 

free to legislate at any point in the pregnancy, including pre-viability, concerning education on 

adoption policies and state assistance programs designed for mothers who elect to raise their 

babies. More compelling interests and strong public policy favor increasing funding to such state 
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assistance programs and increasing access to education about not only adoption policies but also 

comprehensive sex education and reproductive health. Furthermore, it is not for the state to decide 

how brutal or gruesome an abortion procedure may be because the decision at this stage is between 

a woman and her doctor. The State’s interests as to brutality are also less compelling if the abortion 

is conducted within the pre-viability timeframe recognized by this Court’s precedent.  

Additionally, the State of Greene places a substantial obstacle on women if they are unable 

to procure an abortion prior to viability. As mentioned earlier, more women than one would think 

may not know or realize that they are pregnant even 20 weeks into a pregnancy. Uncertainties 

surrounding pregnancy and childbirth continue to exist, despite the State’s claim that medical facts 

concerning prenatal development have advanced. One certainty that the Court in Casey understood 

was that viability typically begins at 24 weeks. The Gestational Age Act, then, requires people 

seeking second trimester, pre-viability abortions to leave the State of Greene to find a physician 

who can legally provide her abortion. As noted in Hellestedt, states outside of Greene like Texas 

are already under-resourced and have difficulty meeting the needs of the people residing in their 

own states. That burden would only grow if the Gestational Age Act were upheld. Therefore, the 

burdens of the Gestational Age Act outweigh any benefits that the State of Greene might confer, 

and the Act fails to pass the undue burden test.   

Because the Gestational Age Act unconstitutionally bans pre-viability abortions and places 

substantial obstacles in the path of a person seeking an abortion while the State also fails to provide 

any legitimate interests for the ban, the Court should uphold the ruling in favor of the Clinic, 

enjoining enforcement of the abortion ban.     

 

 



 14 

II. The State of Greene’s fetal remains provision is unconstitutional because it 

places an undue burden on women seeking an abortion.  

For a fetal remains statute to be constitutional, it cannot place a substantial obstacle in the 

path of a woman seeking an abortion. Gonzales, 550 U.S. at 146 (2007) (quoting Casey, 505 U.S. 

at 879). Such a statute must serve a legitimate state interest and do so with measures that are 

reasonably related to that interest. House Bill 222 fails constitutionality because it places a 

substantial obstacle in the path of a woman seeking an abortion. Prior to House Bill 222, facilities 

were statutorily required to dispose of fetal remains through incineration or burial. R. at 5. The 

previous regulation did not dictate the quantity of fetal remains to be disposed of. Id. Facilities 

were not required to inform the woman seeking an abortion of the disposal methods. Id. 

After the passing of House Bill 222, abortion facilities face new regulations that are 

unconstitutional. First, abortion facilities are now required to inform a woman seeking an abortion 

that she has the choice to dispose of the fetal remains herself or to have the facility dispose of the 

fetal remains. Id. This places a psychological burden on the woman seeking an abortion because 

of the State’s implication that the disposal of fetal remains is akin to disposing of the remains of 

humans born after viability. Second, abortion facilities must obtain a “burial transmit permit” and 

cannot use the disposal method of simultaneous cremation, the cremation of more than one fetus 

at a time. Id. This regulation places a financial burden on a woman seeking an abortion, for costs 

to abortion facilities will inevitably rise because facilities cannot work with third parties to 

efficiently dispose of fetal remains. Id. A major possible implication of this regulation is that some 

facilities will stop offering abortions, will pass the costs on to the person seeking an abortion, or 

will shut down altogether. When analyzed together, the two regulations under House Bill 222 place 

a substantial obstacle in the path of a woman seeking an abortion and subsequently fails the undue 

burden test under Gonzales, 550 U.S. at 156. 
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a. House Bill 222’s “informed right” as to fetal disposal places an undue 

psychological burden on women seeking an abortion.  

When the Supreme Court overturned Roe and placed a new “undue burden” test for 

regulations concerning abortion, it established that even if a regulation advances a valid state 

interest, it cannot pass muster if it places a substantial obstacle to a woman seeking an abortion. 

Id. This “undue burden” test does not negate all regulations concerning abortion, as the Court has 

acknowledged a state’s ability to promote childbirth. Past rulings have upheld regulations that 

require informed consent, parental consent, waiting periods, and other similar regulations. Casey, 

505 U.S. at 879-901 (1992). The key difference between the aforementioned regulations and 

House Bill 222, however, is that the latter regulation places a substantial obstacle to a woman 

seeking an abortion and therefore fails the undue burden test. 

While House Bill 222 does not significantly change the method of the disposal of fetal 

remains, the regulation has a significant emotional impact on a woman seeking an abortion. R. at 

5. The legislative history of the bill indicates that fetal remains should be disposed of in a method 

that demonstrates “respect for the life of the unborn.” R. at 5. This wording implies a choice that 

an unborn fetus is, in fact, life, something that the Supreme Court has acknowledged is not a 

question for the Court to answer. Roe, 410 U.S. at 159. Such implications may impose a 

psychological burden on women seeking an abortion. This possibility was explored in the US 

District Court of Louisiana. See Margaret S. v. Edwards, 488 F. Supp. 181, 211 (E.D. La. 1980). 

There, a Louisiana statute required the disposal of fetal remains to comply with the same 

requirements for the disposal of human remains. Id. The court found the statute to “equate the 

abortion process with the taking of a human life.” Id. at 283. In addition to this psychological 

burden, the court held that the statute imposed an additional burden to a woman seeking an 

abortion—that she would have to confer with the man involved with the pregnancy. Edwards, 488 
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F. Supp. at 223 (quoting Planned Parenthood Ass’n v. Fitzpatrick, 401 F. Supp. 554, 573 (E.D. 

Pa. 1976)). 

There are other statutes that share similar language, such as one overturned in Akron v. 

Akron. See City of Akron v. Akron Ctr. for Reprod. Health, Inc., 462 U.S. 416, 452 (1983), 

overruled by Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833 (1992). There, the statute 

required fetal remains to be disposed of in a “humane and sanitary” manner. Id. The Court struck 

the statute down because it deemed the aforementioned phrase as vague. Id. It also found the phrase 

to imply that an embryo is entitled to a “decent burial.” Id. 

Requiring clinics to ask how a person seeking an abortion would like to dispose of the fetal 

remains may lead to her questioning herself and make her feel guilty. House Bill 222 implies to a 

woman that she is doing something ethically and morally questionable because it equates the 

disposal of fetal remains to the disposal of human remains. The State of Greene, by “making a 

moral and scientific judgment that a fetus is a human being,” has implied to all of its residents that 

a fetus is, in fact, a life. R. at 12. These statements along with the requirements of House Bill 222 

place an unfair psychological burden on those seeking an abortion and may prevent a person from 

seeking an abortion. 

b. House Bill 222’s “facility requirements” place an undue financial burden 

on women seeking an abortion. 

In evaluating a Texas abortion regulation, this Court ruled that the benefits of the regulation 

in question should be weighed with the burden it imposes on women’s access to abortion. 

Hellerstedt, 136 S. Ct. at 2316. The statute, in that case, required abortion clinics and providers to 

have admitting privileges at hospitals within 30 miles of their facility, in addition to other standards 

for the clinics. Id. It was ruled that the statute unduly burdened women’s access to abortions 

because it would lead to a reduced number of clinics and increased costs. Id. at 2320. Operating 
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under that cost-benefit framework, this Court should similarly strike down House Bill 222 because 

of its financial implications. The Bill does not create enough benefits to justify the cost of the 

burden it creates to women seeking an abortion. Under this law, facilities are required to have a 

“burial transmit permit,” cannot contract with third parties to dispose of fetal remains, and cannot 

use the method of simultaneous cremation. R. at 5. Because the financial implications of House 

Bill 222 can only be realized over time, there is use in examining the effects of similar legislation 

and how courts have analyzed them. The Ninth Circuit Court of Appeals dealt with a regulation 

that required certain abortion clinics to obtain special licensing not unlike the “burial transmit 

permit” in House Bill 222. Tucson Woman’s Clinic v. Eden, 379 F.3d 531, 537 (9th Cir. 2004). 

The plaintiffs provided expert testimony and other evidence to show how the regulation increased 

costs, to which the court held that the increased cost due to the license requirement “imposes a 

substantial obstacle to women seeking abortions at those practices and clinics.” Id. at 542. While 

there is no demonstrable evidence yet as to whether or not House Bill 222 has increased costs for 

providers, it is reasonable to infer that the “burial transmit permit,” the inability to contract with 

third parties, and the simultaneous cremation ban mandated under House Bill 222 may lead to 

financial inefficiencies similar to the legislation addressed in Tucson Woman’s Clinic. Id. The 

Supreme Court has acknowledged that an “increased cost could become a substantial obstacle” to 

women seeking an abortion, and the mere possibility of increased costs under House Bill 222 

should deter the Court from ruling for the Petitioners. See Casey, 505 U.S. at 901. 

c. House Bill 222 should not be evaluated under a rational basis standard. 

One goal indicated by House Bill 222’s legislative history is to dispose of fetal remains “in 

a method demonstrating respect for the life of the unborn.” R. at 5. It is unclear, however, if the 

stated goal of the fetal remains provision is a legitimate state interest. By using the language “life 

of the unborn,” the State implies that fetal remains are the same as human remains, yet the Supreme 
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Court has not made a specific determination as to whether or not a fetus is actually a “person.” See 

Roe, 410 U.S. at 162. In Roe, this Court stated that a fetus is not a listed “person” under the 

Fourteenth Amendment and is not entitled to the rights guaranteed under the Equal Protection 

Clause. Id. This Court also acknowledged that there are differing views as to when life starts, and 

though it did state that there is an interest in protecting potential human life, such a holding is not 

necessary here because House Bill 222’s fetal remains provision applies to aborted fetuses. See Id. 

at 150; see R. at 5. The disposal requirements and permits within House Bill 222 do not relate to 

potential life; they only relate to a fetus that has already been aborted where the potential for life 

is no longer present. R. at 5. 

This reasoning was outlined in the Seventh Circuit Court of Appeals, where the court 

rejected a statute echoing a similar policy implied under House Bill 222. See Planned Parenthood 

of Ind. & Ky., Inc. v. Comm’r, 194 F. Supp. 3d 818, 838 (S.D. Ind. 2016). It found that there is no 

legitimate state interest served in “situations where the potentiality for human life is no longer 

present.” Id. at 832. Furthermore, it held that because the Supreme Court does not acknowledge a 

fetus as a “person” under the Fourteenth Amendment; therefore, fetal remains are not entitled to 

the same interests as human remains. Id. 

While the Supreme Court has acknowledged other state interests in regard to fetal remains 

provisions, such as to prevent the “mindless dumping of fetuses on garbage,” the contents of House 

Bill 222 do not fully serve those interests. Akron, 462 U.S. at 451 (quoting Planned Parenthood 

Ass’n v. Fitzpatrick, 401 F. Supp. 544, 573 (E.D. Pa. 1975)). Though abortion clinics are subject 

to more stringent standards as to the disposal of fetuses, there is no section of House Bill 222 that 

prevents a woman from disposing of fetal remains in any manner she chooses, whether that be 

burial or the “mindless dumping” of the fetus in the garbage. See R. at 5. Any legitimate state 
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interest in “disposing of fetal remains in a method demonstrating respect for the life of the unborn” 

may be negated when a woman seeking an abortion wishes to dispose of the fetal remains herself. 

R. at 5. 

Regardless of these possible state interests served under House Bill 222, rational basis 

cannot be applied to the Bill because it fails the undue burden test established under Whole 

Woman’s Health v. Hellerstedt, 136 S. Ct. at 2316 (2016). The combination of the financial and 

emotional implications House Bill 222 presents to a woman seeking an abortion satisfies the undue 

burden standard established in Casey, 505 U.S. at 877. Even though this Court recently upheld an 

Indiana fetal remains statute similar to House Bill 222, the Majority opinion acknowledged how a 

fetal remains provision may be unconstitutional. See Box, 139 S. Ct. at 1780. In Box, the 

respondents argued that a fetal remains statute failed rational basis because it did not serve a 

legitimate State interest. Id. at 1781. What proved fatal to the respondents’ case, however, was that 

they failed to argue that the law created an undue burden against women seeking an abortion. Id. 

This Court repeatedly emphasized (and implied) that the respondents did not challenge the statute 

under the undue burden test. Id. The holding in Box bears no weight to the current case regarding 

House Bill 222 because the Bill is not being challenged due to its failure to meet a rational basis 

standard, but because of the undue burden that it places on women seeking an abortion. 

CONCLUSION 

Because of the aforementioned reasons, the ruling of the District Court and Fourteenth 

Circuit should be affirmed. This Court should uphold the ruling of the lower courts denying 

summary judgment for Petitioners, granting Respondents’ motion for summary judgment, and 

entering a permanent injunction to preclude the State of Greene from enforcing the abortion ban 

and fetal remains statute. The State of Greene’s pre-viability abortion ban and House Bill 222’s 
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fetal remains statute place undue burdens in the path of people seeking abortions without 

providing any legitimate interests that outweigh the costs to the person seeking the abortion. 

Because of the substantial obstacles that would cause women to seek abortion access elsewhere 

and may bar a woman from seeking access due to financial constraints and mental health 

concerns, the statute is unconstitutional and in violation of the Fourteenth Amendment. 

          

Respectfully submitted 

 


