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QUESTION PRESENTED 

Through precedent derived from landmark cases presented to the Supreme 

Court of the United States, state laws regulating abortion are constitutional if no 

undue burden is imposed on a woman’s right to terminate her pregnancy before 

viability. The questions presented are: 

I. Whether a statute imposing certain requirements to receiving an abortion is 

constitutional? 

II. Whether a statute regulating the final disposition of fetal remains and ensuring 

protection of a mother’s rights violates the Due Process Clause of the 

Fourteenth Amendment? 
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CONSTITUTIONAL AND STATUTROY PROVISIONS INVOLVED 

The Tenth Amendment of the United States Constitution provides: “[t]he powers not 

delegated to the United States by the Constitution, nor prohibited by it to the states, are reserved 

to the states respectively, or to the people.” U.S. CONST. amend. X. 

The Fourteenth Amendment of the United States Constitution provides: “[n]o state shall 

make or enforce any law which shall . . . deprive any person of life, liberty, or property, without 

due process of law; nor deny to any person within its jurisdiction the equal protection of the 

laws.” U.S. CONST. amend. XIV, § 2.  

The Gestational Age Act requires that abortions may not be performed until a physician 

first determines and documents the probable gestational age of a fetus. It further provides:  

[e]xcept in a medical emergency or in the case of a severe fetal abnormality, a 

person shall not perform, induce, or attempt to perform or induce an abortion of an 

unborn human being if the probable gestational age of the unborn human being has 

been determined to be greater than fifteen (15) weeks. An abortion shall be 

permitted if: a. A licensed physician in the State of Greene determines abortion is 

necessary to protect the health or life of the mother; or b. The pregnancy resulted 

from rape or incest. 

The Fetal Remains Provisions of House Bill 222 regulates the manner in which 

healthcare providers must dispose of fetal tissue following an abortion, miscarriage, or stillbirth. 

Healthcare providers must also inform a mother that she maintains the right to determine the 

final disposition of the fetal remains. If the mother chooses to allow the healthcare provider to 

dispose of the fetal remains, the healthcare provider shall dispose the remains by burial or 

cremation. Healthcare providers may not incinerate fetal remains with other medical byproducts 

and may not incinerate multiple fetuses at one time.  
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STATEMENT OF THE CASE 

The Gestational Age Act and the Fetal Remains Provisions 

In 2018, the State of Greene experienced an ideological swing to its government after a 

decisive election victory for pro-life candidates, winning both the Governor’s race and the 

majority of the legislative seats on the ballot. R. at 3. The primary topic encompassing the 

campaigns was reproductive rights. R. at 3.  

In January of 2020, the elected legislature of the State of Greene enacted the “Gestational 

Age Act” (“the Act”), regulating abortions in a manner protecting “the life, liberty, and 

happiness of every citizen of Greene, whether born or unborn.” R. at 3. The Act avoids 

“dangerous” and “barbaric” methods by which most abortions are performed after 15 weeks’ 

gestation that may be harmful to maternal health. R. at 4. The Act mandates that physicians, prior 

to performing an elective abortion, must determine the “probable gestational age” of the fetus; if 

that age is “greater than fifteen (15) weeks,” and if there exists no medical emergency or “severe 

fetal abnormality,” the abortion is prohibited. R. at 3. The Act also includes exceptions for 

mothers seeking an abortion wherein the procedure is necessary to protect her health or life, or 

that the pregnancy resulted from rape or incest. R. at 3. In composing the Act, the legislature 

found, according to developments in medical knowledge of prenatal development, signs of 

viability present at twelve weeks’ gestation such as the ability to open and close fingers as well 

as sense outside stimulations. R. at 4. 

The State of Greene additionally adopted House Bill 222 (“fetal remains provisions”), 

which regulates the disposition of embryonic and fetal remains in a respectful manner. R. at 5. 

The fetal remains provisions promoted legislative interests in upholding women’s rights, medical 

ethics, and honoring the lives of the unborn. R. at 5. The regulation mandates that abortion 
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providers must inform a mother undergoing abortion of her “right to determine the final 

disposition of the remains.” R. at 5. In cases where the mother chooses not to employ this right, 

the abortion provider must have the remains interred or cremated but may not cremate fetal 

remains en masse. R. at 6. Finally, the fetal remains provisions modified other Greene statutes 

containing definitions of infectious and pathological waste by removing fetal remains from these 

terms so as to treat the body not as medical waste, but as a deceased human. R. at 6. 

Factual Background 

 This case arises from a health care clinic’s challenge to two bills enacted by the Greene 

legislature in 2020. R. at 4. The clinic disputes the legislature’s determination that 15 weeks is an 

appropriate limit to the time in which a mother may elect to abort her pregnancy, R. at 4, and that 

fetal remains should be treated respectfully, R. at 5. Approximately 25,000 abortions occur in the 

State of Greene annually, most within the first ten weeks of pregnancy. R. at 3. In the State of 

Greene, abortions by medication are available until ten weeks, R. at 3, and surgical abortions are 

available up to 16 weeks, R. at 5. The Respondents, Dr. Elon Sternberger and Greene Women’s 

Health Clinic, LLC, claim that the Act will force certain women to carry pregnancies to term or 

leave Greene to receive an abortion. R. at 8. Furthermore, Respondents portray the fetal remains 

provisions as burdensome on abortion care in Greene, asserting increased costs, logistical 

difficulties, and the imposition of a psychological burden on mothers. R. at 10–11. The State of 

Greene, as the Petitioner, asserts its interest in protecting unborn life as the basis for the 

regulations. R. at 7.  

Procedural History 

 The Respondents filed a formal complaint against the State of Greene in the United States 

District Court for the Northern District of Greene. R. at 4. The Respondents sought injunctive 
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relief against the State of Greene, and the District Court granted a temporary restraining order 

against the Act and in favor of the Respondents. R. at 4. After limited discovery, the District 

Court granted the Respondents’ motion for summary judgment and permanently enjoined the 

Act. R. at 5. The Respondents also sought declaratory and injunctive relief against the fetal 

remains provisions. R. at 6. Both parties presented oral argument, and, after motions from each 

party, the District Court granted summary judgment in favor of Respondents and entered a 

permanent injunction against the fetal remains provisions. R. at 6. The Petitioner appealed the 

District Court's decision to the United States Court of Appeals for the Fourteenth Circuit. R. at 6.  

 The Court of Appeals for the  Fourteenth Circuit affirmed the decision of the District 

Court, accepting Respondents’ argument that the Act is unconstitutional as it violates this 

Court’s precedent, R. at 10, and the fetal remains provisions violate the Due Process Clause, R. 

at 13.   
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SUMMARY OF THE ARGUMENT 

This Court should reverse decision of Fourteenth Circuit that the Gestational Age Act and 

the fetal remains provisions of House Bill 222 are unconstitutional. Neither regulation imposes a 

substantial obstacle to a mother’s right to abortion, and both are backed by legitimate state 

interests in protecting women’s health, respecting unborn life, and preserving the integrity of the 

medical profession.  

The Act fits neatly within this Court’s precedent, as it does not unduly burden abortion 

rights, and it certainly does not prohibit abortions in an unreasonable manner. Rather, the 

regulation establishes a consensus on viability that mirrors the interests of the people of Greene. 

The State of Greene’s interests illustrate profound respect for the sanctity of life, and this Court 

should give deference to these interests when considering the constitutionality of the Act.  The 

State is entitled to deference because increased medical uncertainty surrounding viability is to be 

contemplated by legislatures, not courts.  

The Act passes constitutional muster under the undue burden test because it’s purpose 

and effect do not impose a substantial obstacle to a mother’s right to terminate her pregnancy. 

The purpose of the Act is to show preference for childbirth over abortion, protect maternal 

health, and maintain the integrity of the medical profession. The effects of the Act do not 

prohibit the right but merely limit time by one week yet still uphold standards of viability. An 

additional effect of the Act may be increased costs to receiving an abortion, but this issue is not 

dispositive. 

Finally, the Act presents this Court with an opportunity to improve the viability 

framework within the undue burden test. Continued advancements in medical knowledge of 
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prenatal care has muddied the waters of viability. Therefore, this Court should revisit precedent 

to revise the viability standard to last the test of time.  

The fetal remains provisions do not violate substantive Due Process rights and have little 

to no effect on a mother’s right to abortion. Because the provisions only tangentially relate to the 

right to abortion, the undue burden test is improper. Instead, this Court should apply rational 

basis scrutiny to the fetal remains provisions. Under rational basis review, the State’s interests of 

respecting unborn life, upholding women’s rights, and protecting the integrity of the medical 

profession rationally relate to the enactment of the fetal remains provisions. If this Court 

disagrees, and opts to utilize the undue burden test, the fetal remains provisions are nonetheless 

constitutional.  

The purpose and effect of the fetal remains provisions do not place an undue burden on a 

mother’s right to abortion before viability. The purpose of the provisions is to respect unborn life 

by not treating fetal remains as medical waste, but a departed life. The effects of the provisions 

are to ensure informed decisions for the mother, respect fetal remains, and possibly increase 

costs to abortion and produce a psychological burden on mothers seeking an abortion. Increased 

costs are not an undue burden on the right to abortion. Additionally, the psychological burden 

argument lacks support and cannot be deemed a substantial obstacle to a mother’s right to 

terminate her pregnancy. 

Under this Court’s precedent, the Act and the fetal remans provisions are not 

unconstitutional. For these reasons, this Court should reverse the decision of the Fourteenth 

Circuit.  
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ARGUMENT AND AUTHORITIES 

I. THE GESTATIONAL AGE ACT DOES NOT VIOLATE THE CONSTITUTIONAL FRAMEWORK OF 

THIS COURT BECAUSE IT DOES NOT IMPOSE AN UNDUE BURDEN ON A MOTHER’S RIGHT TO AN 

ABORTION.   

The Gestational Age Act (“the Act”) does not impose an undue burden on a mother’s 

right to terminate her pregnancy.  “[A]n undue burden exists and therefore a provision of law is 

invalid, if its purpose or effect is to place a substantial obstacle in the path of a woman seeking 

an abortion before the fetus attains viability.” Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 

833, 837 (1992). The Act is a regulation, rather than a ban, on abortions in the State of Greene as 

it does not prohibit someone seeking an abortion from making the ultimate decision to terminate 

pregnancy prior to viability. As a regulation, the State of Greene’s interests should be considered 

in this Court’s analysis of the Act’s constitutionality. In doing so, deference should be afforded 

to the legislature’s conclusions regarding viability.  

In both purpose and effect, the Act regulates the types of abortion procedures allowed 

within the State of Greene to further the interests of protecting unborn life, the health of the 

mother, and the integrity of the medical profession. In furthering its interests, the State imposes 

no undue burden on abortion as the regulation does not place a substantial obstacle in the way of 

a mother’s choice to terminate her pregnancy. The Act conforms to this Court’s precedent from 

Casey, and additionally encourages this Court to update the undue burden test to account for 

developments in medical understanding and societal norms. Accordingly, this Court should 

reverse the decision of the Fourteenth Circuit.  

Introduction 

The Act protects mothers and unborn life by regulating the performance of abortions in 

requiring physicians to determine the probable gestational age of a fetus and limiting availability 

of abortions to fifteen weeks’ gestational age. The Act includes several exceptions to promote 
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maternal health, such as medical emergencies, severe fetal abnormalities, and pregnancy as a 

result of rape or incest. These exceptions highlight the State’s commitment to prioritizing the 

health of mothers and unborn children while acknowledging that outright banning abortions is 

inappropriate. Furthermore, the Act clarifies other Greene Statutes. Under Greene St. Ann. § 16-

34-2-7(a), it is a felony to knowingly and intentionally perform unlawful abortions. The State 

additionally sanctions performance and, in some cases, allows civil liability for wrongful death. 

Greene St. Ann. § 16-34-4-9(a). In amending other abortion regulations with the Act, the State 

broadened its protection of the ethics and integrity of the medical profession. Protection is 

established through the Act by allowing a physician of average competency to understand the 

limits of his or her actions regarding abortion procedures.  

In drafting the Act, the Greene legislature identified developments in prenatal life as 

indicating signs of viability prior to fifteen weeks. The Center for Disease Control and 

Prevention reported nearly 620,000 legal abortions performed in 2018, with ninety-two percent 

performed between fourteen- and twenty-weeks’ gestation. Katherine Kortsmit, Tara Jatlaoui, 

Michele Mandel, et al., Abortion Surveillance – United States, 2018, Centers for Disease Control 

and Prevention: Morbidity and Mortality Weekly Report, https://www.cdc.gov/mmwr/volumes/6

9/ss/ss6907a1.htm# (Nov. 26, 2020). The Greene legislature determined most abortions 

performed after fifteen weeks’ gestation to be dangerous for the patient, inhumane, and 

degrading to the medical profession. In materializing the State’s interests in protecting women’s 

health and respecting unborn life, the legislature adopted the Act.  

The most common methods utilized during the gestation period which the Greene 

legislature contemplated are dilation and evacuation and intact dilation and evacuation. See 

Gonzales v. Carhart, 550 U.S. 124, 135–36 (2007). In regular dilation and evacuation, the fetus 
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is torn apart limb-by-limb as the physician removes the unborn life in roughly fifteen passes. Id. 

at 136. Intact dilation and evacuation involves removing the fetus “largely intact with only a few 

passes.” Id. at 137. The main difference between the procedures is intact dilation and evacuation 

involves breaking open the skull of a fetus and emptying the contents with a suction catheter. Id. 

at 138. Physicians describe intact dilation and evacuation as “a difficult situation” when the fetus 

has “some viability to it, some movement of limbs.” Id. at 140 (quoting Carhart v. Ashcroft, 331 

F.Supp.2d 805, 858 (D. Neb. 2004)). In passing the Act, the Greene legislature sought to avoid 

these profane abortion procedures disrespecting the lives of the unborn and endangering the 

health of mothers.  

A. The Gestational Age Act is a regulation encompassing legitimate State interests 

in protecting unborn life, promoting maternal health, and preserving the ethics 

and integrity of the medical profession. 

The Act does not prohibit women from making the decision to terminate pregnancies 

prior to viability. As the Fourteenth Circuit notes, restrictions on pre-viability abortions are 

allowed under Casey so long as the regulations “are not a substantial obstacle to the woman’s 

exercise of right to choose,” 505 U.S. at 877. This reiterates a cornerstone of Casey: States have 

“legitimate interests . . . in protecting the health of the woman and the life of the fetus.” Id. at 

846. The Fourteenth Circuit failed to weigh the State of Greene’s interests because the Act was 

misidentified as a ban instead of a regulation. This Court should find the Act to be a regulation 

because it does not forbid a woman from electing her right to an abortion, and the limitations 

imposed by the Act are justified by legitimate State interests.   

The Act echoes the State’s interests in protecting the health of the mother when 

considering whether to receive an abortion by requiring physician evaluation prior to the 

procedure. Maternal health risks from abortion increase with gestational age, and the Act 

recognizes this by not banning abortions but instead limiting procedures to fifteen weeks—
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before risks to maternal health can materialize. Limiting abortions in light of state interests while 

not placing an undue burden on the mother is well within the bounds of Casey. See 505 U.S. at 

877. Furthermore, the language of the Act indicates the legislature’s intent to restrict certain 

second-trimester abortion procedures by limiting the time frame to fifteen weeks. The legislature 

found such procedures to “confuse[] the medical, legal, and ethical duties of physicians to 

preserve and promote life,” Gonzales, 550 U.S. at 157, by killing and extracting what physicians 

would usually welcome into life. In restricting inhumane evacuation and dilation procedures, the 

Act protects the ethics and integrity of the medical profession by maintaining physicians’ roles as 

caretakers, not executioners.  

Regulations to abortion which include exceptions resonating state interests in protecting 

mothers support a finding of constitutionality. In Gonzales v. Carhart this Court distinguished 

regulations lacking exceptions “where necessary for the health of the mother” as questionable in 

terms of constitutionality. See 550 U.S. at 143. Though regulations on abortion are not required 

to contain health exceptions, Id. at 165, legislative tolerance for necessary abortions favors 

constitutional legitimacy, see Id. at 167. The regulation in Gonzales was deemed constitutional, 

even with its lack of a health exception. Id. at 168. This Court additionally noted that States may 

regulate certain abortion procedures if the interests of the State are rational and the regulation 

does not impose an undue burden on the mother. Id. at 158.  

The Act as written by the State of Greene contains exceptions for the health of the 

mother, reiterating its classification as a regulation and not ban on abortion. This Court 

consistently labeled the legislation in Gonzales as a regulation as it furthered state interests and 

imposed bans only to certain abortion procedures. The Act targets inhumane dilation and 

evacuation procedures through its fifteen week-framework, thus limiting the conduct of abortion 
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providers to certain methods of procedure. Additionally, as this Court emphasized importance in 

Gonzales, the Act contains health exceptions for mothers as well as exceptions for pregnancies 

by rape and incest. Apart from the uncertainty surrounding arguments of viability, the Act 

features the health and wellbeing of mothers and portrays profound respect for unborn life. The 

Act advances beyond mere regulation of abortion practices because its main purpose is to carry 

out legitimate state interests. Therefore, the Act is a regulation and the undue burden test from 

Casey should apply.  

B. The Act passes constitutional muster under the undue burden test because it does 

not impose a substantial obstacle to a mother’s right to abortion. 

The Act does not impose an undue burden on a mother’s right to terminate her 

pregnancy. When a regulation “place[s] a substantial obstacle in the path of a woman before the 

fetus attains viability,” the law will be deemed unconstitutional and fail the undue burden test. 

Casey, 505 U.S. at 837. As the Act is properly classified as a regulation, this Court should 

evaluate the Act’s constitutionality under the undue burden test. This Court also established in 

Casey that a state’s interest at viability is “constitutionally adequate to justify a ban on 

nontherapeutic abortions.” Id. at 836. Although the Act limits abortions to fifteen weeks, it does 

not strip a woman of her right to choose to terminate her pregnancy, therefore passing 

constitutional muster under Casey. 

1. The Act does not pose an undue burden because its purpose and effect do not impose 

a substantial obstacle to a mother’s right to an abortion.  

The Act imposes no undue burden on the rights of women in the State of Greene as the 

regulation does not create substantial obstacles for women seeking abortions in neither purpose 

nor effect. An undue burden is not found in statutes regulating abortions if the provisions do not 

have the “purpose or effect of placing a substantial obstacle in the path of a woman seeking an 

abortion of a nonviable fetus.” See Casey, 505 U.S. at 877. Because the State voiced its interests 
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through the purpose of the act and legitimized these interests through the Act’s effects, neither of 

which creating substantial obstacles to abortion, the Act is constitutional under Casey.  

a. The purpose of the Act is not to pose an undue burden on the right to abortion, 

but instead prefer childbirth over termination of the fetus. 

The purpose of the Act is to codify the majority population’s interests within the State of 

Greene. As stated in the record, the recent election cycle yielded a strong pro-life government in 

the State of Greene. The interests then proffered by the legislature included protecting: women’s 

health and the life of her unborn child, developing life from inhumane abortion procedures, and 

the integrity and ethics of the medical profession. These interests are now taking root in the State 

as the Act sparked “dialogue . . . that better informs . . . society as a whole of the consequences 

that follow from a decision to elect a late-term abortion.” Gonzales, 550 U.S. at 160.  

Limits to certain methods of abortion are not facially unconstitutional if the regulation 

does not impose a substantial obstacle on a mother’s right to abortion. In Gonzales v. Carhart, 

Congress passed a partial-birth abortion ban on intact dilation and evacuation procedures. 550 

U.S. at 136. In applying rules originating in Casey, this Court weighed the burden of limiting 

methods of abortion with the legitimate State interests of promoting maternal health and the 

protection of unborn life. See id. at 163. Congress expressed its reverence “for the dignity of 

human life” by banning “brutal and inhumane” abortion procedures in its legislation. Id. at 157. 

This Court concluded the interests outweigh the burdens of limiting methods of abortion and 

excluding a health exception. Id. at 166–67. The decision reasoned that regulations barring 

certain abortion procedures are not facially invalid in light of alternative procedures aimed at 

pursuing legitimate State interests. Id. This Court rejected the argument that the partial-birth 

abortion ban as passed by Congress was facially unconstitutional as it did not impose a 

substantial obstacle to previability abortions. Id. at 156. 
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The Gestational Age Act, similar to the legislation in Gonzales, restricts intact dilation 

and evacuation through limiting availability of abortions to fifteen weeks in the State of Greene. 

In doing so, the State interest in promoting life is furthered, outweighing the burden of limiting 

certain abortion procedures. The ban in Gonzales did not contain a health exception for mothers 

and still withstood this Court’s scrutiny. The Act in this case not only conforms to the standards 

allowed in Gonzales, but also contains necessary exceptions that further the interests of 

protecting maternal health. The Act also carries the goal of avoiding cruel abortion procedures, 

which this Court found to be a legitimate interest respecting life in Gonzales. Ripping a fetus 

apart limb-by-limb is exactly what the Act considers to be cruel. By promoting legitimate State 

interests and including health exceptions, the Act should be deemed constitutional under the 

standard set by Gonzales.  

The Act also incorporates the purpose of protecting the integrity of the medical 

profession as a legitimate interest. Upholding physicians’ duty to protect life is a rational and 

legitimate state interest and is a valid purpose for medical regulations. In Washington v. 

Glucksberg, this court considered whether Washington State’s interest in “the sanctity of life” 

was legitimate to enact a ban on physician assisted suicide. 521 U.S. 702, 716 (1997). The State 

cited its interest in “protecting the integrity and ethics of the medical profession” as the basis for 

the ban. Id. at 731. This Court utilized rational basis scrutiny to uphold the ban as it reasonably 

related to promoting the State’s interests. Id. at 735. This Court acknowledged that medical 

procedures which subvert a “‘physician’s role as a healer’” damage the integrity of the 

profession. See id. at 731. 

The Act has a legitimate interest in shielding the medical profession from diminishment 

to its integrity. The Act promotes consistency in practice, procedure, and ethics central to the 
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medical profession through limiting certain abortion methods. The ban in Glucksberg promoted 

similar protections as its purpose. Physicians are primarily healers, not killers—both regulations 

recognized as much and function to protect that role. By clarifying the expectations set on the 

medical profession through the Act, the Greene legislature furthers its legitimate interests and 

promotes a purpose of protecting life and health.  

The final—and most critical—purpose of the Act is to persuade mothers to not elect to 

receive an abortion and carry the child to term. The undue burden standard allows states to create 

regulations with a purpose of favoring childbirth over abortion. Casey, 505 U.S. at 878. In 

Casey, a Pennsylvania regulation required women seeking abortions to give informed consent to 

the procedure after a twenty-four-hour waiting period. Id. at 844. This Court found the 

requirement to not be a substantial obstacle because it was a “reasonable measure to ensure an 

informed choice” where a woman could be persuaded to choose childbirth over abortion. Id. at 

883. Additionally, this Court specified that a regulation “which serves a valid purpose, one not 

designed to strike at the right itself,” but makes receiving an abortion a difficult endeavor, 

“cannot be enough to invalidate it.” Id. at 874.  

The Greene legislature concluded signs of viability at fifteen weeks to be sufficient to 

regulate abortion procedures after fifteen weeks. The State’s interests in viability supports its 

preference in childbirth over abortion. The regulation in Casey ensured that mothers seeking an 

abortion knew the entirety of the risks in abortion. The Act recognizes risks associated with 

increased gestational age and makes certain that mothers will be aware of such after the 

physician’s diagnosis of probable gestational age. The regulation in Casey did not attack the 

right of abortion, but instead elected to favor childbirth through measures of informed consent. 

The Act similarly does not attack a mother’s right to abortion—she still has adequate time to 
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learn of her pregnancy and subsequently choose to terminate the fetus. Because the Act merely 

gives preference to childbirth, and does not have the purpose of attacking the right to abortion, 

it’s purpose does not pose an undue burden on women seeking abortions under Casey.  

b. The effects of the Act do not pose an undue burden on the right to abortion 

because it does not affect the right and instead protects the health of women 

seeking abortions.  

In addition to the Act’s purpose, the effects of its provisions do not pose an undue burden 

on the right to abortion. The Respondents in this case offer abortions only to the sixteenth week 

of pregnancy; the Act limits the Clinic’s practice by one week. Additionally, the Act ensures 

protection of women’s health by requiring physicians to perform evaluations as to the probable 

gestational age of the fetus to avoid dangerous complications that could occur in abortions after 

fifteen weeks. Because the effects of the Act protect maternal health and limit availability by 

only one week, it does not pose an undue burden on a mother’s right to terminate her pregnancy.  

Regulations which have the effect of prohibiting abortions before viability are 

unconstitutional. In MKB Management Corporation v. Stenehjem, the Eighth Circuit considered 

the constitutionality of a North Dakota regulation prohibiting abortions if the fetus possesses a 

detectable heartbeat. 795 F.3d 768, 770 (8th Cir. 2015). The State argued that viability begins 

between six- and eight-weeks’ gestation, as this is when the heart typically begins to beat. Id. at 

771. The Eighth Circuit rejected the State’s findings of viability and held the regulation to be 

unconstitutional as it belied the central holding of Casey. Id. at 773. However, the Eighth Circuit 

recognized that developments in medical understanding of prenatal life continues to blur the 

consensus on viability. See Id. at 774. 

The Act has the effect of limiting abortions only after proper signs of viability appear. 

Though the regulation in MKB Management also considered viability, the North Dakota 

legislature incorrectly determined the appropriate gestational age at which a fetus can survive 
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outside the womb. The Greene legislature, in contrast, determined probable signs of viability as 

justification for its fifteen-week limit. If not for the time-limit imposed by the Act, developing 

fetuses would be subject to vicious abortion procedures. Furthermore, as conceded by the Eighth 

Circuit, progression in medical knowledge and capability transfers more power into the 

legislature to compose legislation accurately reflecting data on viability—entitling regulations 

like the Act legislative deference. Considerations for abortion regulation stretch beyond viability 

to the extent of methods, proper timeframe, maternal safety, interest in protecting unborn life, 

and guarding the medical profession.   

Regulations which have the effect of preserving the life of the fetus by encouraging birth 

over abortion are not facially unconstitutional. In Casey, this Court noted that state laws which 

show a preference for childbirth but do not stop a woman from electing to receive an abortion are 

not an undue burden. 505 U.S. at 886. The effect of the regulation additionally increased the cost 

of abortions and made the process more difficult overall. Id. at 874 However, this Court 

concluded that the only effects which are unconstitutional are those burdening a mother’s right to 

choose. Id. at 878. This Court also noted that it is rational for a state to further its interests in 

protecting unborn life by creating regulations preferring childbirth over abortion. Id. at 883.  

The  Act does not effectively burden women’s right to choose to receive an abortion as 

expectant mothers are still allowed to terminate pregnancies up to fifteen weeks. The regulation 

in Casey maintained the right to abortion yet encouraged childbirth, the Act is no different. One 

effect of the Act is to compel tests determining probable gestational age, which necessarily 

requires a mother to make an additional visit to the physician, likely increasing the total cost of 

receiving an abortion. Nevertheless, the increased costs due to additional medical care in Casey 

did not pose an undue burden; the same result is required for the Act. Finally, this Court 
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concluded in Casey that encouraging childbirth is a legitimate state interest. The same means are 

present in the Act, with its ends mirroring that of the regulation in Casey.  

The Act, however, does not lack shortcomings. A central ruling of Casey maintains that 

states have “legitimate interests from the outset of pregnancy” in respecting life. See 505 U.S. at 

846. This Court acknowledged State interests in protecting developing life in addition to 

maternal health. Id. These interests precede viability under the language advocated by this Court 

in Casey. The Greene legislature found that risks associated with abortion increase with 

gestational age and created the Act to avoid potential dangers to mothers seeking abortions after 

fifteen weeks. Nevertheless, this could burden women by limiting options for methods of 

abortion. An expectant mother seeking dilation and evacuation procedures beyond signs of 

viability may be unable to receive such abortions in the State of Greene if she does not meet the 

exceptions laid out in the Act. However, in abiding by the ruling in Gonzales, regulating certain 

abortion procedures is allowed when considering the State’s legitimate interest in promoting 

maternal health and protecting the life of a fetus.  

The purpose and effect of the Act create no undue burden on a mother’s right to terminate 

her pregnancy. The Act limits methods of abortion that are harmful to maternal health and 

display profound respect for unborn life. Requiring a physician’s evaluation of probable 

gestational age serves to protect a fetus from a horrific abortion procedure as well as inform a 

mother of potential threats to her health in carrying the child. Because the Act does not place a 

substantial obstacle in the way of a mother seeking an abortion, it passes constitutional muster 

under Casey. Accordingly, this Court should reverse the decision of the Fourteenth Circuit.  
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2. This Court should defer to the legislature’s findings of potential viability at twelve 

weeks because medical uncertainty is properly considered by legislatures, not courts.  

The Fourteenth Circuit failed to defer to the findings of the Greene legislature and thus 

erred in its resolution of gestational viability. As illustrated in MKB Management, greater 

deference to legislative conclusions is critical as medical knowledge regarding prenatal 

development evolves. See 795 F.3d at 774. Legislative conclusions are entitled to deference by 

the judicial system when the regulations are “reasonable and supported by substantial evidence.” 

See Turner Broad. Sys., Inc. v. F.C.C., 520 U.S. 180, 211 (1997) (citing Turner Broad. Sys., Inc. 

v. F.C.C., 512 U.S. 622, 665–66 (1994)). Furthermore, this Court emphasized legislative 

competence in Gonzales when regulations are “rational and in pursuit of legitimate ends.” 550 

U.S. at 166. The Act’s regulation of methods of abortion and requiring physician consultation is 

a rational means by which the State may realize its legitimate interests in protecting the health of 

the woman and preserving respect for unborn life.  

The legislative conclusions of viability contained in the Act are reasonable because 

advancements in medical knowledge of prenatal development reveal signs of fetal viability at 

twelve weeks. These signs include the ability to move extremities as well as sensitivity to outside 

stimulation. It would be unreasonable for the legislature to ignore developments in medical 

knowledge as doing so would result in inconsistent and outdated regulation. Therefore, because 

the legislature properly informed itself of medical advancements when drafting the Act, it was 

reasonable for the legislature to determine potential viability at twelve weeks.  

The legislature’s conclusions of viability are supported by substantial evidence backed by 

the medical community. The United States National Library of Medicine illustrates fetal 

development in periodic stages, with essential organ and other significant growth occurring well 

before the fifteen-week mark set by the Act. U.S. Nat’l Libr. of Med., Fetal Development, 



19 
 

https://medlineplus.gov/ency/article/002398.htm (Sept. 1, 2021). At just twelve weeks, the fetus 

already has a well-formed face, distinct limbs, genitals, a functioning liver, and the ability to 

move its fingers; accordingly, it is reasonable for the Greene legislature to conclude potential 

viability in light of this evidence.  

The Fourteenth Circuit erred in disregarding the Greene legislature’s findings that twelve 

week’s gestation marks potential viability, especially given increased uncertainty as medical 

knowledge evolves. This country was founded on the idea of separation of powers—affording 

legislators the ability to write the script. The Fourteenth Circuit tossed that script to the side in 

favor of its own improvisation. Lawful resolution of this case necessitates this Court deferring to 

the Greene legislature’s findings regarding viability.  

C. This Court should revisit the viability framework of Casey to account for 

advancements in medical knowledge of prenatal development.  

The decisions of this Court in Roe v. Wade, 410 U.S. 113 (1973), and Casey constrained 

States’ rights of democratic self-governance and left even the highest judicial actors puzzled. 

This Court does not hesitate to deviate from precedent where “the will of the people” opt to 

“govern themselves through institutions of their own devising and in accordance with principles 

of their own choosing.” Thornburgh v. Am. Coll. of Obstetricians & Gynecologists, 476 U.S. 

747, 787 (1986)(White, J., dissenting). The Act was written by elected representatives who 

shared a common interest with the people of the State of Greene. Just as emphasized by the 

legislature, the people of Greene manifested legitimate interests to protect unborn life from the 

outset of pregnancy by electing these representatives. The decision in Casey, which stressed the 

legitimacy of these interests, should be revisited to account for developing societal ideology and 

medical understanding.  
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To display profound respect for State interests in protecting unborn life, and in the same 

breath restrain the State from carrying out such interests, is contradictory. Justice White’s dissent 

in Thornburgh highlights this contradiction, arguing if State’s interests are “compelling after 

viability”  to support regulation, then the interests are “equally compelling before viability.” 476 

U.S. at 795 (White, J., dissenting). Roe and Casey impede the States from advancing the 

important interests which this Court credits. This Court forces States to fight an uphill battle in 

pursuing progressive legislation due to the stringent pre-viability undue burden analysis. This 

burden on States taunts the protections afforded to States under the Tenth Amendment to the 

Constitution. The Tenth Amendment acknowledges controversy between the States and the 

federal government, affording the power to regulate matters like public health—including 

regulating abortion—to the States. See U.S. CONST. amend. X.  

In revisiting Casey, this Court should update the standards of judgment of legislative 

determinations on viability to reflect new scientific understandings and societal norms. As the 

Eighth Circuit noted in MKB Management, the viability framework “has tied a state’s interest in 

unborn children to developments in obstetrics, not to developments in the unborn.” 795 F.3d at 

774. A new test should consider an appropriate point during the gestational period when 

abortions may be regulated and should continue to consider whether a state law is rationally 

related to a legitimate government interest. The Greene legislature believes its determination in 

fifteen weeks as an appropriate gestational point for limitation; this Court should give deference 

to that determination. Even though the Act is constitutional under the undue burden analysis and 

viability framework, Casey is outdated and in need of an update—one which will last 

generations of social, scientific, and medical advancements.  
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II. THE FETAL REMAINS PROVISIONS DO NOT VIOLATE SUBSTANTIVE DUE PROCESS RIGHTS 

BECAUSE THE RIGHT TO ABORTION IS NOT UNDULY BURDENED.   

The Fourteenth Amendment provides that no State can “deprive any person of life, 

liberty, or property, without due process of law.” U.S. CONST. amend. XIV, § 2. This Court 

upholds that “the Fourteenth Amendment’s concept of personal liberty . . . is broad enough to 

encompass a woman’s decision whether or not to terminate her pregnancy.” Roe v. Wade, 410 

U.S. at 153. However, this Court balanced that substantive due process right against State 

interests in “protecting the life of the unborn.” Casey, 505 U.S. at 873. Further, legislation 

violates substantive due process under the Fourteenth Amendment only “when state regulation 

imposes an undue burden on a woman’s ability to make this decision [to have an abortion].” Id. 

at 874. A statute is an undue burden if the regulation has “the purpose or effect of presenting a 

substantial obstacle to a woman seeking an abortion.” Id. at 878. Indeed, this Court has found 

that “the State may enact rules and regulations designed to encourage” carrying a pregnancy to 

term. Id. at 872. Additionally, the “‘Constitution does not forbid a State . . . from expressing a 

preference for normal childbirth.’” Id. (quoting Webster v. Reprod. Health Services, 492 U.S. 

490, 511 (1989)). Therefore, the fetal remains provisions do not violate substantive Due Process 

rights to abortion because there is no undue burden imposed on the mother but instead an effect 

of displaying preference for carry the child to term.  

State regulations pertaining to abortion will only be deemed unconstitutional if they are 

found to have the purpose or effect of placing a substantial obstacle in the way of a person 

seeking an abortion. Casey, 505 U.S. at 878. The purpose of the fetal remains provisions is to 

demonstrate respect for the life of the unborn. The actual effect of the provisions is a respectful 

disposal of fetal remains by health care clinics. In both purpose and effect, the fetal remains 

provisions place no substantial obstacle before someone seeking an abortion. Further, this Court 
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should apply rational basis review rather than the undue burden test because the statute regulates 

conduct after obtaining an abortion and does not pose any restriction on the person seeking the 

abortion. Under rational basis review, the regulation passes constitutional muster because the 

legitimate interests of the State of Greene rationally relate to the fetal remans provisions. 

Accordingly, this Court should reverse the decision of the Fourteenth Circuit and find the fetal 

remains provisions to be constitutional.  

A. The fetal remains provisions satisfy constitutional requirements under rational 

basis review because the State of Greene has a reasonable and legitimate interest 

in respecting unborn life. 

The Fourteenth Circuit erred at the outset of its opinion by elevating the provisions under 

the undue burden standard. Instead, this Court should apply rational basis review to the fetal 

remains provisions because the provisions do not regulate rights to abortion, but rather 

procedures following the completion of an abortion. This Court has already applied rational basis 

to similar regulation, see Box v. Planned Parenthood of Indiana and Kentucky, Inc., 139 S. Ct. 

1780 (2019), and should not stray from this standard. Additionally, this Court recognizes states 

having a “legitimate interest in proper disposal of fetal remains.” City of Akron v. Akron Ctr. For 

Reprod. Health, Inc., 462 U.S. 416, 452 n.45. The undue burden test from Casey is improper 

because the test evaluates regulations on the act of abortion itself, not what follows.  

First, the provisions only regulate a health provider’s conduct occurring after an abortion. 

The one potential deviation from this directive is that an abortion provider must inform the 

mother of her right to determine final disposition before a procedure, as the statute is silent on 

any time requirement for notice. Therefore, physicians may inform patients of their right to 

determine final disposition before or after the procedure. In either circumstance, her right to 

abortion is still not infringed. Regardless of her decision, the abortion will occur. The provisions 
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do not regulate the act or right of abortion and therefore never present a substantial obstacle to 

mothers seeking abortion.  

Second, Respondents may argue that although the fetal remains provisions do not affect a 

mother’s right to receive an abortion, the increased costs could run the clinic out of business, 

effectively placing a substantial obstacle before women seeking abortions. The Fourteenth 

Circuit agreed, projecting financial and logistical increases as burdensome, but this Court has 

never found increased costs to abortion to be an undue burden on the right to abortion. See 

Planned Parenthood Ass’n of Kansas City, Mo., Inc. v. Ashcroft, 462 U.S. 476, 490 (1983); 

Planned Parenthood of Minn. v. Minnesota, 910 F.2d 479, 487 (8th Cir. 1990). Respondents 

supposed cost increases and logistical difficulties lack factual support; moreover, this Court 

allows offsetting costs by charging the difference to the patient. Ashcroft, 462 U.S. at 490 

(additional $19.40 per abortion performed poses no significant burden on a mother’s decision to 

terminate her pregnancy). Thus, as the fetal remains provisions do not regulate the right to 

abortion nor do price increases implicate a burden on a woman’s right to seek an abortion, the 

standard of review utilized by the Fourteenth Circuit was improper. 

A statute that “does not implicate a fundamental right” is “subject only to ordinary 

rational basis review.” Box, 139 S. Ct. at 1782. When a statute is subject to rational basis review, 

the statute must be “rationally related to legitimate government interests.” Glucksberg, 521 U.S. 

at 728. In challenging a statute under rational basis, the burden rests on the challenger to 

“negative every conceivable basis which might support it.” Armour v. City of Indianapolis, Ind., 

566 U.S. 673, 684 (2012) (quoting Madden v. Kentucky, 309 U.S. 83, 88 (1940)). Furthermore, 

“the Due Process Clause can be thought to interpose a bar only if the statute manifests a patently 

arbitrary classification, utterly lacking in rational justification.” Flemming v. Nestor, 363 U.S. 
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603, 611 (1960). Respondents have failed to refute the rationality underlying the State of 

Greene’s interests in creating the fetal remains provisions. 

If legislation rationally relates to a legitimate interest of the state, its provisions will pass 

constitutional muster under rational basis review. In Box, the state of Indiana enacted legislation 

restricting the final disposition of fetal remains from being cremated with “infectious and 

pathological waste. 139 S. Ct. at 1781. The Indiana provision permitted “simultaneous cremation 

of fetal remains.” Id. Indiana’s interest in creating the disposition law was to ensure “humane 

and dignified disposal of human remains.” Id. at 1782. The Seventh Circuit ruled that Indiana’s 

interests were illegitimate, however, this Court reversed, recognizing the repeated identification 

of such interests as legitimate. Id. The Seventh Circuit declared that even if the interest were 

legitimate, the regulation was not rationally related because mothers who decided to dispose of 

an aborted fetus themselves could do so in a way that does not express respect for unborn life. 

See Id. However, this Court noted that “the State need not have drawn ‘the perfect line,’ as long 

as the ‘line actually drawn is a rational’ one.” Id. (quoting Armour, 566 U.S. at 685). In other 

words, the legislation as written rationally related to the goal of the State.  

The fetal remains provisions at issue in this case parallel the Indiana legislation upheld in 

Box. Both alter the definition of “infectious and pathological waste” to exclude fetal remains and 

prohibit disposal of fetal remains with other medical byproducts. Furthermore, both regulations 

designate the abortion provider as the party ultimately responsible for final disposition when a 

mother opts to not utilize her right to disposition. The fetal remains provisions differ, however, in 

banning mass incinerations of fetal remains, though this distinction is not so significant to merit a 

higher standard of review. The State of Greene has a legitimate interest in respecting unborn life, 

and rationally meets this end by requiring certain disposal practices by abortion clinics. Although 
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patients are allowed to handle disposal under the provisions, and may do so in ways forbidden to 

clinics, the mother’s right to elective abortion is still not impeded.  

It should be noted that this Court emphasized in Box that Planned Parenthood did not 

raise an undue burden challenge to the Indiana law, and this Court’s “opinion expresses no view 

on the merits of those challenges.” 139 S. Ct. at 1782. The present case, therefore, presents a 

proper vehicle to firmly establish this Court’s standard on whether fetal disposition regulations 

should be analyzed under rational basis scrutiny or the undue burden test. 

Access to abortion is not obstructed by the fetal remains provisions as the legislation 

regulates conduct occurring after completion of an abortion. In this manner, the right to abortion 

should not be the core of this Court’s analysis of the provisions. Instead, the spotlight should be 

on the State of Greene’s legitimate interests. This Court has already recognized State interests in 

showing respect for unborn life as legitimate and pronounced such narrow tailoring as seen in the 

fetal remains provisions as rational. Therefore, this Court should use rational basis review to 

analyze the fetal remains provisions; under this level of scrutiny, the holding of the Fourteenth 

Circuit cannot stand.   

B. The undue burden test does not invalidate the fetal remains provisions because 

the regulation’s purpose and effect do not impose a substantial obstacle to a 

person’s right to an abortion. 

The fetal remains provisions do not unduly burden rights to elective abortion as the 

regulation does not have the purpose, nor the effect, of placing a substantial obstacle in the way 

of someone seeking an abortion. While this Court identified in Roe v. Wade the right to seek an 

abortion under the Due Process Clause, See 410 U.S. at 154, this Court holds that “Roe did not 

declare an unqualified ‘constitutional right to an abortion’ . . . [r]ather, the right protects the 

woman from unduly burdensome interference with her freedom to decide whether to terminate 

her pregnancy.” Maher v. Roe, 432 U.S. 464, 473-74 (1977) (quoting Roe v. Norton, 408 F.Supp. 
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660, 663 (D. Conn. 1975)). In Casey, this Court held that “an undue burden exists . . . if its 

purpose or effect is to place a substantial obstacle in the path of a woman seeking an abortion 

before the fetus attains viability.” Casey, 505 U.S. at 878. In the circumstance that this Court 

embraces the undue burden test as the proper analysis, the fetal remains provisions, under the 

framework of Casey, passes constitutional muster.  

1. The purpose of the fetal remains provisions is to show respect for unborn life, not to 

burden access to abortions.  

This Court maintains that a state has a legitimate purpose in showing “profound respect 

for the life within the woman” when it regulates the disposition of fetal remains. See Gonzales, 

550 U.S. at 157. While a woman has the “right to make the ultimate decision . . . [r]egulations 

which do no more than create a structural mechanism by which the State . . . may express 

profound respect for the life of the unborn are permitted.” Casey, 505 U.S. at 877. A regulation 

which merely “touches on abortion,” and not regulating the person seeking an abortion but the 

provider itself, cannot be said to place an undue burden on the right of a woman to choose. 

Planned Parenthood of Minn., 910 F.2d at 486-87.  

Statutes regulating actions of abortion providers, and not the patient, do not place an 

undue burden on a woman seeking an abortion. In Planned Parenthood of Minn., the State of 

Minnesota passed legislation regulating “the disposition of fetal remains resulting from abortions 

or miscarriages.” 910 F.2d at 481. The statute did not regulate the right to abortion, but instead 

only the conduct of “hospitals, clinics and medical facilities” performing abortions. Id. at 486. 

The Eighth Circuit ruled that the fetal remains statute did not violate substantive due process as 

the regulation had “no significant impact on a woman’s exercise of her right to an abortion.” Id. 

Furthermore, the Eighth Circuit reasoned that while the regulation may acknowledge abortion, 

post-procedure regulation only tangentially relates to the right of abortion. Id. at 487. 
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Just as the state of Minnesota expressed respect for unborn life through its fetal remains 

statutes, the State of Greene voices similar sentiments. The Minnesota statute regulated the 

conduct of abortion providers after the completion of the procedure, merely touching on issues 

related to abortion. Likewise, the fetal remains provisions may only take effect after the 

completion of an abortion in addition to the mother electing to not exercise her right to dispose 

of the remains. 

The Respondents may contend that the Minnesota law allowed for collective cremations, 

where the Greene statute does not, belying a wicked intent on the Greene legislature to 

undermine a clinic’s ability to provide abortions. While Greene’s provisions may take one step 

farther than that of Minnesota’s statute, there is no evidence to ground Respondent’s argument in 

reality. The Fourteenth Circuit’s opinion notes that the State’s gubernatorial and General 

Assembly races just prior to the enactment of this legislation were ran, in large part, on 

reproductive rights. The will of the voters ousted a majority of the incumbent pro-choice 

candidates, a testament to the preference of the population for childbirth over abortion. The 

Greene legislature manifested this preference in the fetal remains provisions, stating a purpose of 

demonstrating respect for unborn life. This Court decided in Casey that such democratic actions 

of a state’s legislature are constitutional. See 505 U.S. at 883. 

Furthermore, this Court should revisit the undue burden test—with reference to the 

benefits conferred from the purpose of the legislation—as evinced in Whole Woman’s Health v. 

Hellerstedt, 136 S. Ct. 2292 (2016), and reiterated in June Medical Services L. L. C. v. Russo, 

140 S. Ct. 2103 (2020). In each case this Court applied the undue burden test as iterated in Casey 

to other, dissimilar regulations pertaining to abortion, though “the Court in Whole Woman’s 

Health added, ‘the rule announced in Casey . . . requires that courts consider the burdens a law 
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imposes on abortion access together with the benefits those laws confer.’” June Medical Services 

L. L. C., 140 S. Ct. at 2135 (Roberts, C. J., concurring). Chief Justice Roberts illustrates that 

allowing such a requirement would ultimately lead to an incoherent balancing test that is 

impossible to apply and one that the Court is not equipped to address: 

In this context, courts applying a balancing test would be asked in essence to weigh 

the State’s interests in “protecting the potentiality of human life” and the health of 

the woman, on the one hand against the woman’s liberty interest in defining her 

“own concept of existence, of meaning, of the universe, and of the mystery of 

human life” on the other . . . [t]here is no plausible sense in which anyone, let alone 

this Court, could objectively assign weight to such imponderable values and no 

meaningful way to compare them if there were. 

Id. at 2136 (quoting Casey, 505 U.S. at 851). Instead, Chief Justice Roberts urges the Court to 

uphold precedent set in Casey and solely consider whether the purpose or effect of a regulation 

places a substantial obstacle in the way of the person seeking an abortion. Id. 

Given the impossible task of balancing set forth in Whole Woman’s Health and June 

Medical, as well as the majority opinion of the Fourteenth Circuit, this Court should apply the 

undue burden test as laid out in Casey. As Chief Justice Roberts said, no court can adequately 

measure Greene’s purpose in respecting unborn human life against the liberty interests of the 

person seeking an abortion. Diverting from Casey in this case is bound to further a patchwork 

collection of precedent across the nation that inconsistently weighs the interests of states against 

interests of those seeking abortions. 

For the reasons stated above, this Court should find that the purpose of the fetal remains 

provisions is not to place a substantial obstacle in the way of a person seeking an abortion. The 

provisions regulate medical providers after the person seeking an abortion has already undergone 

the procedure. Furthermore, it is difficult to deny the weight behind the will of the voters, and the 

State of Greene democratically reflected that will by producing legislation that espoused the 

population’s respect for the lives of the unborn. Finally, this Court should avoid the errors of past 
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decisions, including the Fourteenth Circuit’s, in turning Casey into a balancing test. The desire to 

show respect for unborn children should not be weighed against the liberty interests of someone 

seeking an abortion. Not only is this feat impossible, but it will create inconsistent lower-court 

rulings like that on appeal to this Court.  

2. The fetal remains provisions do not effectively impose a substantial obstacle in the 

way of someone seeking an abortion. 

The effects of the fetal remains provisions ensure informed decisions by those seeking 

abortions and a dignified handling of the remains. Under Casey, if the effect of the regulation 

places a substantial obstacle in the way of someone seeking an abortion, then it fails the undue 

burden test. Casey, 505 U.S. at 878. Even when a state’s interests are legitimate, it is 

impermissible to further that end by placing “substantial obstacle[s] in the path of a woman[].” 

Id. at 877. While the fetal remains provisions may marginally increase the costs on abortion 

procedures, and require certain action by clinics, these effects have never been found to be 

substantial obstacles on a mother’s right to an abortion.  

The Fourteenth Circuit cites two concerns as to the effects of the provisions: first, the 

regulation increases costs of abortion, and second, the regulation will create adverse 

psychological effects on those seeking an abortion. However, this Court has not found increased 

costs to be a sufficient burden, and the mother plays no part in the disposal of the remains unless 

she voluntarily exercises her right to do so. Accordingly, this Court should reverse the decision 

of the Fourteenth Circuit.  

a. Increased costs to abortions do not constitute a substantial obstacle in the way of 

a woman seeking an abortion.  

Offsetting the additional actions for the clinic by increasing the costs of procedures does 

not pose an undue burden on the mother’s choice to receive an abortion. The Constitution does 

not require that “a State subordinate its interest in health to minimize . . . the cost of abortions.” 
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Planned Parenthood Ass’n of Kansas City, Mo., Inc., 462 U.S. at 489. Additionally, this Court 

recognized that increasing costs for the patients receiving abortions “do not create a burden 

sufficient to strike down” regulation. Planned Parenthood of Minn., 910 F.2d at 487. So long as 

the legislation does not significantly harm a person’s right to access abortion procedures, 

regulation “may be permissible where justified by important state objectives.” Akron Ctr. for 

Reprod. Health, Inc., 462 U.S. at 430.  

Increasing costs on abortion procedures to further important state objectives does not 

create an undue burden on patients. In Planned Parenthood Ass’n of Kansas City, Mo., Inc., the 

state of Missouri required a second physician to attend abortions and a pathologist to examine 

fetal remains proceeding the abortion. 462 U.S. at 482–86. Planned Parenthood claimed these 

requirements added to the cost of obtaining an abortion, thereby placing a substantial obstacle in 

the way of a person seeking an abortion. Id. at 488. The additional costs to the procedure totaled 

at $19.40 per patient. Id. at 490. This Court justified the statute in recognizing the “State’s 

interest in protecting the health of its female citizens, and [as] a resource that is relevant to 

decisions involving medical experience and judgment.” Id. (quoting Planned Parenthood of 

Central Missouri v. Danforth, 428 U.S. 52, 81 (1976)). Consequently, the added costs to 

abortions were held to be “a relatively insignificant burden.” Id. 

The fetal remains provisions and the regulations in Ashcroft are dissimilar as to the 

actions mandated on clinics, but analogous in the likely increase of costs to procedures. 

Additionally, both regulations are compelled by the important state objective of showing respect 

for the unborn. This Court did not cap additional costs per patient at $19.40 in its Ashcroft 

decision, and Respondents proffer no actual figures of increased cost to abortion procedures. 

This Court should not attempt to set a threshold for what price increase constitutes a substantial 
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obstacle where no data is available. In preserving the ruling from Ashcroft, the fetal remains 

provisions would not place a substantial obstacle in the path of a person seeking an abortion.  

Respondents argue that the provisions’ prohibition against mass incineration of fetal 

remains creates logistical difficulties that may impede the Clinic from providing abortions. 

However, the dissent in the Fourteenth Circuit’s opinion emphasizes that increased logistical 

difficulties may not “materialize or . . . that they will actually limit women’s access to abortion in 

Greene.” R. at 18. The Respondents’ claim assumes mass incineration as the only effective and 

efficient manner to dispose of fetal remains and fails to consider alternatives to the practice. Such 

alternatives to mass incineration are ossuaries or utilizing the services of religious organizations 

in caring for fetal remains. Overall, increasing the cost of abortions or adding “logistical 

difficulties” does not place a substantial obstacle in the path of someone seeking an abortion and 

is not enough to overcome the interests of the State of Greene in respecting the unborn.  

b. The fetal remains provisions do not create an impermissible psychological burden 

on the person seeking an abortion. 

Informing the mother of her rights to disposal through the fetal remains provisions does 

not create a psychological burden and is not a substantial obstacle to her access to receiving an 

abortion. States are permitted to “provide a reasonable framework” to women in deciding to 

terminate her pregnancy. Casey, 505 U.S. at 872–73. Further, states have legitimate interests in 

fully informing a mother seeking an abortion of the weight of her decision. Gonzales, 550 U.S. at 

159–60. Under the fetal remains provisions, abortion providers in the State of Greene are 

required to inform the mother seeking an abortion of her “right to determine the final disposition 

of an aborted fetus,” but the mother is not required to perform this right. Greene St. Ann § 16-34-

3-2(a). The mother is also not entitled to knowing the methods of disposal unless she specifically 

requests such information.  
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Patients receiving abortions are not required to be informed of methods of disposing a 

fetus. In Planned Parenthood of Minn., the State imposed a law mandating certain requirements 

for the disposition of fetal remains. 910 F.2d at 481. Planned Parenthood claimed that the statute 

created “psychological trauma” by associating abortion with murder. Id.at 487. The Eighth 

Circuit rejected this argument, instead reasoning that the Minnesota legislature did not “intend[] 

to convey meaning beyond common acceptance of common terms. However, even assuming this 

is the true purpose, we do not find it to be an invalid purpose. A state may make a value 

judgement favoring childbirth over abortion.” Id. Additionally, abortion patients were not 

required to be informed of disposal methods absent a specific request for such, suggesting that 

psychological burdens on mothers were self-imposed. See id.  

Similarly, Respondents’ argument is a reach; even if Greene intended to equate human 

remains with fetal remains, this does not create an undue burden on the person seeking an 

abortion because this Court consistently holds that a state may voice its profound respect for the 

lives of the unborn. Moreover, none of the landmark abortion cases prevent the State from 

equating fetal remains to human remains. Just as the person seeking the abortion may have one 

set of beliefs about the procedure, so too may the State, and no court is equipped to balance one 

interest against the other. Patients in Planned Parenthood of Minnesota were not entitled to 

information regarding disposal by the regulation’s language alone. The fetal remains provisions 

are no different—a mother is only entitled to be informed of her right to determine disposal. The 

fetal remains provisions also show greater respect for unborn life by prohibiting mass cremation; 

the legislature in Planned Parenthood of Minnesota remained silent on this issue. By disposing 

of fetal remains in the two most common ways any human is laid to rest—cremation or 
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interment—it is unreasonable to conclude that the fetal remains provisions would create a 

psychological burden on mothers who learn of the methods of disposal.  

Notifying the patient of her right to disposition of the aborted fetus ensures she is fully 

informed of the process following her decision to terminate the pregnancy. As this right can only 

manifest after the abortion is completed, it cannot place an obstacle before someone seeking an 

abortion. Under the fetal remains provisions, the patient is never required to handle disposition 

herself. The clinic performing the abortion handles the disposition of the fetus in every case 

except the few in which the patient performs her rights to disposition. By mandating action on 

clinics instead of patients, the State echoes its interests in protecting the potential psychological 

effects of abortions on mothers. The fetal remains provisions guarantee informed decision-

making on the part of the patient and provides respectful disposition of the remains when 

disposal is carried out by the clinic. This Court should hold these effects of the provisions to not 

place a substantial obstacle before those seeking abortions and reverse the decision of the 

Fourteenth Circuit. 

CONCLUSION 

The Due Process Clause of the Fourteenth Amendment to the United States Constitution 

affords women the right to terminate pregnancies before viability. However, the right is not 

absolute. States may enact regulations to abortion so long as no undue burden is imposed on the 

woman’s right—this is exactly what the State of Greene accomplished. The Gestational Age Act 

and the fetal remains provisions do not place a substantial obstacle in the way of women seeking 

abortions in the State of Greene. Instead, in aligning with this Court’s viability framework, the 

regulations protect maternal health, respect unborn life, and maintain the integrity of the medical 

profession. These effects are due to the materialization of legitimate, rational State interests in 
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ratifying the aforementioned regulations. As medical understanding of prenatal development 

matures, regulations such as these will continue to burden the judicial system across the nation as 

courts struggle to balance the ever-perplexing viability framework. It is the obligation of this 

Court to uphold the virtue of the Constitution; to affirm the decision of the Fourteenth Circuit 

would stray further toward meritless interpretation of this nation’s legal foundation. Accordingly, 

the Petitioners respectfully request this Court to reverse the decision of the Court of Appeals for 

the Fourteenth Circuit. 
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