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QUESTIONS PRESENTED 

 

I. Whether all prohibitions on elective abortions before viability are unconstitutional when 

the State has conceded the material facts in favor of the Clinic, precedent has consistently 

affirmed this principle for almost 50 years, and the prohibition in question serves no 

legitimate interest. 

II. Whether a fetal disposition provision requiring clinics and healthcare facilities to dispose 

of embryonic and fetal remains in the same manner as deceased humans imposes an 

undue burden on a woman’s path to obtaining an abortion. 
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OPINIONS BELOW 

 The decision of the United States District Court for the Northern District of Greene 

appears in the record at R. 2. The decision of the Fourteenth Circuit Court of Appeals appears at 

R. 14.  

STATEMENT OF JURISDICTION 

 

 The District Court had federal question jurisdiction pursuant to 28 U.S.C. § 1331. The 

United States Court of Appeals for the Fourteenth Circuit had appellate jurisdiction pursuant to 

28 U.S.C. § 1291. The United States Court of Appeals for the Fourteenth Circuit entered its final 

judgment, and the State of Greene timely filed a petition for writ of certiorari, which this Court 

granted pursuant to 28 U.S.C. § 1254. R. 21.  

 

CONSTITUTIONAL AND STATUTORY PROVISIONS 

 

 Adjudication of this case involves interpretation of the Fourteenth Amendment of the 

United States Constitution. 
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STATEMENT OF THE CASE 

I. STATEMENT OF FACTS   

Currently, Greene Women’s Health Clinic, LLC (“the Clinic”) is the only licensed 

abortion facility in the State of Greene. R. 4. Approximately 25,000 abortions and 1,000 

miscarriages (or stillbirths) occur in the State of Greene every year. R. 3,4. These abortions are 

induced through medication, where the patient consumes a prescribed medication at home, or 

through a surgical procedure, which is conducted by a licensed physician at the Clinic. R. 3. The 

medication abortion is typically induced up until the 10th week of the pregnancy, whereas a 

surgical abortion can be offered up until the 22nd week of pregnancy. R. 3.  

On January 1, 2020, House Bill 411, entitled the “Gestational Age Act” (“the Act”) was 

signed into law. R. 3. The Act prohibits any person from performing, inducing, or attempting to 

perform or induce an abortion after the fifteenth week of pregnancy, ultimately banning any 

abortion that was commonly offered between the 15th and 22nd week of pregnancy. R. 3. Any 

person who knowingly and intentionally performs an abortion during the newly banned, seven-

week period between 15 and 22 weeks, may be charged with a felony, and be subject to 

“disciplinary sanctions” and “civil liability for wrongful death.” R. 4. 

The day the Act was signed into law, the Clinic filed suit on behalf of Its clients, doctors, 

and patients who were performing and seeking abortions at the Clinic, and on behalf of the 

Clinic itself (collectively “Respondents”), challenging the Act. R. 3. On January 2, 2020, a 

hearing commenced, and the District Court issued a temporary restraining order in favor of the 

Clinic, preventing enforcement of the Act. R. 4. The Clinic then filed a motion to limit discovery 

to the proper issue of viability in accordance with this Court’s precedent which holds that, 

“viability marks the earliest point at which State’s interest in fetal life is constitutionally 
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adequate to justify a legislative ban on non-therapeutic abortions.” R. 5. Accordingly, if the Act 

would result in a ban on elective abortions of previable fetuses, it is unconstitutional. R. 5. The 

District Court granted the Clinic’s motion, holding that the Act was “effectively a ban on all 

elective abortions after 15 weeks.” R. 4. As such, under this Court’s framework, the only 

remaining determination was whether 15 weeks marks the point of viability. R. 4. 

During discovery, the Clinic provided undisputed evidence that confirmed “viability is 

medically impossible at 15 weeks.” R. 4. The State failed to provide any medical evidence 

whatsoever that a fetus is viable at 15 weeks, conceding that 15 weeks is prior to the critical 

point of viability. R. 4. Ultimately, the State also conceded that the Act, then, banned abortions 

for some women prior to viability. R. 4.  

The State argues that the Act supports its interest in protecting women’s health, claiming 

that abortions become riskier to maternal health as gestation continues. R. 4. The District Court 

rejected this argument as the viability framework has already explicitly balanced this interest and 

found it to be subordinate to the woman’s interest until viability. R. 4. The District Court 

determined the Act operated as a ban and, therefore, the undue-burden balancing test, where the 

State’s interest is balanced against a woman’s right to choose, was not applicable as 15 weeks is 

before viability, the point at which the State may flatly prohibit elective abortions. R. 8. The 

State then argued that the Act only serves to limit the timeframe of legal abortions by one week 

because the Clinic does not currently provide abortions after 16 weeks. R. 4,5. The District Court 

rejected this argument as well. R. 8. The Clinic conducts at least one abortion a week, totaling a 

minimum of 52 abortions a year, after the 14-week, 6-day mark. R. 8. Because the Act would 

prevent these women from obtaining an abortion at a time before the fetus would be viable, the 

Appellate Court also concluded the Act to be unconstitutional. R. 9. As such, the District Court’s 



 xii 

 

entry of a permanent injunction against the Act in all applications was affirmed by the 

Fourteenth Circuit. R. 14. 

The Clinic also challenged House Bill 222, (“the Remains Act”) adopted by the State in 

2020, within the same suit challenging the abortion ban. R. 5, 6. House Bill 222 dictates how 

abortion providers and other health care providers must dispose of embryonic and fetal tissue 

after an abortion, miscarriage, or still-birth. R. 5. Most abortions and miscarriages occur during 

the first 8-10 weeks of pregnancy, during the embryonic stage. R. 3. Under the Remains Act, an 

abortion clinic or heath care facility in possession of the aborted fetus must obtain a “burial 

transmit permit” for each individual aborted fetus. R. 5, 6. The “burial transmit permit” required 

the same method of transportation and disposal of an aborted fetus as currently required under 

State law that applies to the transportation and disposal of a “dead human body.” R. 6. All 

aborted or miscarried fetuses now had to be cremated individually. R. 6. Previously, an aborted 

or miscarried fetus was incinerated with other surgical byproducts, infectious waste, and 

pathological waste, including "(1) tissue; (2) organs; (3) body parts; and (4) blood or body fluids 

in liquid or semiliquid form; that are removed during surgery, biopsy, or autopsy." R. 5.  

However, the Remains Act changed the State’s definition of infectious and pathological waste to 

exclude the remains of miscarried and aborted fetuses. R. 6. Additionally, abortion providers 

were no longer permitted to contract with third-party vendors to dispose of the fetal remains with 

other surgical byproducts. R. 6. 

The Clinic argued the Remains Act imposed an “onerous, unjustified, and medically 

unnecessary burden”, in violation of the 14th Amendment Due Process Clause. R. 10. 

Additionally, the Clinic demonstrated how the Remains Act constituted a substantial obstacle to 

a woman’s constitutional right to seek an abortion, and “imposed an undue burden” on that right. 
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R. 10. The Supreme Court has determined that a State does have an interest in promoting the 

health and safety of the mother, as well as the potential life of the fetus, and can impose 

regulations in furtherance of this interest. R. 11. States are permitted to require waiting periods, 

informed consent warnings, parental notice, parental consent, and detailed record keeping before 

an abortion can be performed. R. 11. As long as the regulation does not create a substantial 

obstacle on the woman’s ultimate right to choose before the fetus is viable, it could be 

constitutional. R. 11.  

The legislative purpose for House Bill 222 is the State’s purported interest in “medical 

ethics” and ensuring that fetal remains are disposed in “a method demonstrating respect for the 

life of the unborn.” R. 5. The Remains Act also provides a woman the “right to determine the 

final disposition of an aborted fetus,” including choosing to dispose of the aborted fetus 

themselves. R. 5. The State argued the bill furthers the “State’s legitimate interest in the humane 

and dignified disposal of human remains” and the State’s concerns about the psychological 

burden placed on the woman after an abortion or miscarriage. R. 11, 12. Ultimately, the District 

Court and Fourteenth Circuit recognized this interest, but disagreed with the State’s argument as 

it would require interpreting the Remains Act in a manner serving no legitimate Due Process 

purpose and run afoul of existing precedent. R. 13. 

II. PROCEDURAL HISTORY 

On January 1, 2020, the State of Greene enacted House Bill 411 and House Bill 222. R. 

3, 5. Dr. Elon Sternberger along with the Greene Women’s Health Clinic, LLC (collectively 

referred to as “the Clinic”), filed a complaint on the day the Act was signed into law against the 

Attorney General, Floyd Lawson, and the State of Greene (collectively referred to as “the 

State”). R. 4. On the following day, the District Court issued a temporary restraining order in 
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favor of the Clinic. R. 4. In addition to the temporary restraining order, the District Court also 

granted the Clinic’s motion to limit discovery to the issue of viability. R. 4. The court reasoned 

that, because the Act effectively banned all elective abortions after 15 weeks, pursuant to this 

Court’s precedent, the relevant inquiry was whether a fetus is viable at that time. R. 4.  

After discovery closed, the Clinic moved for summary judgment arguing that viability is 

medically impossible at 15 weeks. R. 4. The State conceded there was no medical evidence that a 

fetus would be viable at 15 weeks and that the Act would then necessarily ban abortion for some 

woman previability. R. 4. However, the State still opposed summary judgment on the grounds 

that the Act merely limits the time frame in which a woman must make her ultimate decision. R. 

4.  

This argument was unpersuasive to the District Court, and it granted summary judgment 

in favor of the Clinic. R. 8-9. The court held that “[s]tates may not ban abortions prior to 

viability; 15 weeks is prior to viability; and plaintiffs provide abortion services to Greene 

residents after 15 weeks.” R. 5. Furthermore, the court permanently enjoined the Act in all of its 

applications, finding all of its provisions to be unconstitutional under the Due Process Clause of 

the Fourteenth Amendment. R. 6.  

The State appealed the decision to the Fourteenth Circuit which then affirmed every 

holding originally reached by the District Court. R. 14. The court reiterated that both the Act 

banning abortions at 15 weeks, and the Remains Act violate the Due Process Clause of the 

United States Constitution and are contrary to decades of this Court’s precedent. R. 14.  

This Court then granted certiorari and directed the parties to address the following issues: 

“[w]hether all pre-viability prohibitions on elective abortions are unconstitutional” and 

“[w]hether a state statute requiring healthcare facilities to dispose of embryonic and fetal remains 
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in the same manner as other human remains imposes an undue burden on a woman’s decision to 

have an abortion.” R. 21 [last page of record].  
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SUMMARY OF THE ARGUMENT 

There are two issues before this Court. Respondents, Elon Sternberger, M.D., and Greene 

Women’s Health Clinic, LLC (“the Clinic”), respectfully ask this Court to affirm the judgment of 

the Fourteenth Circuit as the Gestational Age Act (“the Viability Act”) serves no legitimate state 

interest, runs contrary to decades of established precedent as well as current medical knowledge 

and ultimately would harm the very citizens the State claims to be protecting. 

The State attempts to circumvent decades of precedent by presenting the issue before the 

Court as simply a new question of whether its interest in potential life could justify a restriction 

on previability abortions. This misleads the Court in two respects as, (1) the Viability Act does 

not merely “restrict previability abortions”, it bans all elective abortions at 15 weeks in clear 

violation of constitutional precedent, and (2) this Court has already determined that legislation 

which has the effect of banning abortion before viability places an undue burden on the pregnant 

woman, violating her constitutional rights. It is misleading to argue that the lower courts did not 

consider the State’s interests as they were directly considered and determined not to outweigh the 

interests of the pregnant woman up until the point of viability. After the point of viability, the 

State may prohibit nontherapeutic abortions, but a woman’s constitutional right to an abortion, 

especially before a fetus reaches viability, has been repeatedly affirmed by this Court. Instead of 

then demonstrating a new compelling interest beyond what has already been decided by this 

Court, the State chose instead to flagrantly violate the Constitution, seemingly with no legitimate 

interest. The State’s lack of a compelling interest and decades of precedent urge this Court to 

apply the principles of stare decisis in affirming the ruling of the Fourteenth Circuit. If the 

Viability Act were to be enforced, it would threaten the Constitutional rights of every pregnant 

woman within the State and cause harm to doctors and patients. 
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Turning to the second question presented, the Clinic respectfully requests that this Court 

affirm the judgment of the Fourteenth Circuit with respect to the fetal disposition statute as it 

places a substantial obstacle on a woman’s right to an abortion and thus, constitutes undue 

burden. The State creates an undue burden when it enacts restrictions or regulations that have the 

purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion. 

This is a less defined standard, but courts have consistently held that the State must prove that 

the restriction is related to or furthers a legitimate State interest. The State argues that their 

interest with the Remains Act is promoting respect for life however this argument is unavailing. 

Provisions within the Remains Act allow for a woman to elect to dispose of fetal remains 

completely without any input or interference from the State. It is illogical that a State attempting 

to promote respect for life would allow a woman to leave a clinic with fetal remains and dispose 

of them in whatever manner she chooses. As such, the provision imposes a substantial 

procedural, financial, and psychological burden on a woman seeking an abortion without serving 

a legitimate State interest. Additionally, even assuming the provision does not impose an undue 

burden, rational-basis scrutiny, alone, would defeat it. Finally, the Fourteenth Amendment 

protections do not extend to previable fetal remains. 
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ARGUMENT 

I. ANY PRE-VIABILITY BAN ON ABORTION CONTRADICTS DECADES OF 

WELL-SETTLED CONSTITUTIONAL PRECEDENT SUCH THAT SUMMARY 

JUDGMENT FOR THE CLINIC WAS PROPER AS THERE WAS NO DISPUTE 

OF FACT 

 

This Court should affirm the decision of the Fourteenth Circuit in holding any pre-

viability ban on abortion as unconstitutional and thus, summary judgment is proper. This 

decision was correct for the following reasons. First, in almost 50 years since Roe, no State has 

proven a legitimate compelling interest that would overcome the Constitutional right of a woman 

to choose to terminate her pregnancy before fetal viability. Second, the principles of stare decisis 

require summary judgment for the clinic. Lastly, as a matter of public policy, bans on elective 

abortions pre-viability are unpopular, undemocratic, and serve no legitimate state interest.  

 

A. In the Almost 50 Years Since Roe, No State Has Proven a Legitimate 

Compelling Interest That Would Overcome the Constitutional Right of a 

Woman1 to Choose to Terminate Her Pregnancy Before Fetal Viability 

48 years ago, this Court expressly held that the decision of a woman to end her pregnancy 

flowed naturally from precedent as far back as 1891, with Justice Blackmun affirming “that a 

right of personal privacy, or a guarantee of certain areas or zones of privacy, does exist under the 

Constitution.” Roe v. Wade, 410 U.S. 113, 152 (1973). A woman’s right to make this important 

and private medical decision is firmly rooted in the First, Fourth, Fifth, Ninth, and Fourteenth 

 
1 The authors of this brief acknowledge that people who do not identify as women may become 

pregnant and have an abortion as gender alone is not determinative of the ability to carry a 

pregnancy to term. This brief uses the descriptors of “women” and she/her pronouns as these are 

the terms utilized by the Supreme Court and other courts, generally. See generally, Heidi 

Moseson, et al, The Imperative for Transgender and Gender Nonbinary Inclusion, 135 

Obstetrics & Gynecology 1059 (2020), 

journals.lww.com/greenjournal/Fulltext/2020/05000/The_Imperative_for_Transgender_and_Gen

der.10.aspx. 
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Amendments, and their various protections of a person’s rights to privacy and liberty. Id. at 152. 

Additionally, the Court found the right to an abortion had strong caselaw framework as well; 

finding support in the “penumbras of the Bill of Rights” described in Griswold v. Connecticut, 

381 U.S. 479 (1965), and noting the previously enumerated rights of personal privacy in the 

areas of “marriage, Loving v. Virginia, 388 U.S. 1, 12 (1967); procreation, Skinner v. Oklahoma, 

316 U.S. 535, 541-42 (1942); contraception, Eisenstadt v. Baird, 405 U.S. 453-54 

(1972);…family relationships, Prince v. Massachusetts, 321 U.S. 158, 166 (1944); and child 

rearing and education, Pierce v. Society of Sisters, 268 U.S. 510, 535 (1925), Meyer v. Nebraska, 

262 U.S. 390, 399 (1923).” Id. at 152-53.  

The Court also noted that this right is not without completely without limitation, as the 

State may have legitimate interests in “safeguarding health, in maintaining medical standards, 

and in protecting potential life.” Id. at 154. However, the State in the present case has chosen 

instead, to try and confuse the real issue before this Court in a blatant attack on the ultimate right 

of a woman to choose whether to have an abortion before fetal viability. The State argues that the 

Viability Act is merely a restriction on the timeframe during which a woman could elect to have 

an abortion within the state. R. 9. This would be easier to believe if the plain text of the Viability 

Act did not flatly ban all elective abortions after 15 weeks. R. 2. The District Court found that 

the Clinic currently provides abortions past 15 weeks, a fetus cannot survive alone at 15 weeks, 

and, as such, the Viability Act was not a restriction, but a complete ban on elective abortions 

previability. R. 8. The Fourteenth Circuit agreed, stating that it is incorrect to say that the State’s 

interest was not considered. R. 8. The correct reading of precedent is that any State interest 

remains subordinate to the woman’s right to an abortion until the point of viability, at which 

point the State’s interest becomes compelling enough to ban nontherapeutic abortions. R. 8.  



 3 

 

1. The State Has Misconstrued the Issue in an Attempt to Impermissibly Define the 

Point of Viability Contrary to Precedent  

When a State enacts legislation restricting these kinds of fundamental rights, the only 

sufficient justification to pass Constitutional scrutiny is a compelling state interest. Id. at 155. In 

the case of abortion legislation, the Court explicitly rejected the argument that a fetus is a person 

as defined by the Fourteenth Amendment, and, as such, the State’s interest in the potential life 

does not become compelling until viability. Id. at 158, 163. This was later reaffirmed in Planned 

Parenthood v. Casey, 505 U.S. 833, 879 (1992), where the Court held that “a State may not 

prohibit any woman from making the ultimate decision to terminate her pregnancy before 

viability.” Indeed, decades of Constitutional litigation on this very question have all returned the 

same judgment and same basic tenant: the State’s interests in potential life, while valid, are not 

compelling enough to justify banning abortion pre-viability. See Gonzales v. Carhart, 505 U.S. 

124, 146 (2007) (holding that a State cannot prohibit a woman from terminating her pregnancy 

before viability); Whole Women’s Health v. Hellerstedt, 136 S. Ct. 2292, 2299 (2016) (reiterating 

that any law with the purpose or effect of banning abortion before viability is constitutionally 

invalid). See also, Isaacson v. Horne, 716 F.3d 1213, 1225 (9th Cir. 2013) cert. denied, 571 U.S. 

1127 (2014) (holding that an Arizona law banning abortion after 20 weeks was unconstitutional 

as it effectively prevented women from obtaining an abortion prior to viability); Edwards v. 

Beck, 786 F.3d 1113, 1117 (8th Cir. 2015) (striking down a law that banned abortions after 12 

weeks as this was previability); Jane L. v. Bangerter, 102 F.3d 1112, 1115 (10th Cir. 1996) 

(holding that a law banning abortion after 22 weeks was contrary to Supreme Court precedent). 

The State seeks to overturn decades of consistently reaffirmed precedent all while failing to show 

that it can demonstrate a previability interest this Court has not already expressly considered and 

rejected. R. 9-10. While it is not explicitly required for States to present novel interests, in failing 
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to raise any new arguments, the State has implicitly failed to show an interest compelling enough 

to justify such a complete and drastic departure from precedent. 

In the present case, there is no dispute as to the facts. R. 4. The State conceded that it 

“had identified no medical evidence that a fetus would be viable at 15 weeks.” R. 4. The District 

Court then determined the State had effectively banned all elective abortions after 15 weeks. R. 

4. The State has tried to confuse the issue by arguing this Court has never answered whether state 

interests can justify legislation restricting abortions before viability. R. 4. This is misleading, and 

patently false. This Court has directly considered the state interests in both the potential life of 

the fetus as well as the life and health of the pregnant woman in every case brought before it on 

this issue and has ruled consistently each time. See June Med. Servs. L.L.C. v. Russo, 140 S. Ct. 

2103, 2138 (2020) (repeating that the “only question for a court is whether a law has the ‘effect 

of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable 

fetus’” as Casey asserts this standard “verbatim no less than 15 times.”). “Since the law requires 

a health exception in order to validate even a post viability abortion regulation, it at a minimum 

requires the same in respect to previability regulation.” Stenberg v. Carhart, 530 U.S. 914, 930 

(2000) 

The State in the present case has failed to identify or raise a single novel state interest not 

directly considered previously by this Court. In Roe, this Court discussed not only the health of 

the mother and the potential life of the fetus, but also a state’s interest in regulating medical care 

and ensuring it is both safe and therapeutic. Roe, 410 U.S. at 155-56. The Court addressed the 

balancing that occurs between the interests of the state and the pregnant woman, concluding that 

each interest “grows in substantiality as the woman approaches term.” Id. at 162-63. This is not 

to say that the state has no interest before viability, it is that the state’s interest is not compelling 
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until viability. Id. at 163. At this point, “the fetus then presumably has the capability of 

meaningful life outside the mother’s womb.” Id.  

This was reaffirmed in Casey, with Justice O’Conner writing that the State’s pre-viability 

“interests are not strong enough to support an abortion prohibition or the imposition of 

substantial obstacles to the woman’s effective right to elect the procedure[.]” Casey, 505 U.S. at 

846. The Court went further, holding that any “divergences from the factual premises of 1973 

have no bearing on the validity of Roe’s central holding, that viability marks the earliest point at 

which the State’s interest in fetal life is constitutionally adequate to justify a legislative ban on 

nontherapeutic abortions.” Id. at 860. Once again, the Court recognized that viability is the 

crucial point at which the State’s interests may be considered when reviewing legislation that 

limits a woman’s access to abortion. Id. at 872. That does not mean the State has no method for 

conveying their interests as the Court noted that, 

Even in the earliest stages of pregnancy, the State may enact rules and 

regulations designed to encourage her to know that there are philosophic 

and social arguments of great weight that can be brought to bear in favor of 

continuing the pregnancy to full term and that there are procedures and 

institutions to allow adoption of unwanted children as well as a certain 

degree of state assistance if the mother chooses to raise the child herself.  

Id.  

 

The Court was clear, however, that the State’s interests in the potential life or abortion 

procedures are generally subordinate to the woman’s own interests with regards to the ultimate 

decision before the fetus reaches viability. Id. at 873. Before viability, the State may relay its 

interests through “a reasonable framework for a woman to make a decision that has such 

profound and lasting meaning” but, the ultimate decision still is that of the woman. Id.  

 The State’s attempts to characterize this Act as merely a restriction or regulation on the 

timeframe within which a woman could seek an abortion are also as misleading as they are 
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already explicitly unconstitutional. This Court has directly reviewed whether legislation that 

explicitly cuts off abortion access at a certain number of weeks as unconstitutional. Colautti v. 

Franklin, 439 U.S. 379, 389 (1979). In Colautti, the Court collected and then reaffirmed the 

holdings in prior cases which determined viability to be a medical question, and, as viability can 

“differ with each pregnancy, neither the legislature nor the courts may proclaim one of the 

elements entering into the ascertainment of viability -- be it weeks of gestation or fetal weight or 

any other single factor -- as the determinant of when the State has a compelling interest in the 

life or health of the fetus.” Id. at 388-89. See Doe v. Bolton, 410 U.S. 179, 191 (1973) (holding 

that doctors must be allowed the room they need to make their best medical judgment relating to 

the abortion procedure); Planned Parenthood of Central Missouri v. Danforth, 428 U.S. 52, 63 

(1976) (affirming that the determination of fetal viability is a medical question reserved for the 

doctor, and specifically rejecting that a statute may fix the point of viability as a matter of law). 

“Viability is the critical point” the Court determined, recognizing “no attempt to stretch the 

point of viability one way or the other.” Id. at 389. The Viability Act is a similarly 

unconstitutional attempt by the legislature to set the point of viability, as a matter of law, at 15 

weeks, contrary to both legal precedent and medical knowledge.  

2. Even if the Act Was Considered a Regulation, It Creates an Undue Burden on 

the Rights of Women Seeking Abortions Before Fetal Viability 

This Court recognizes that the State may create rules or regulations which inadvertently 

effect the cost or availability of abortion care, but this does not automatically violate a woman’s 

constitutional rights. Casey, 505 U.S. at 875. As previously noted, the State does have certain 

interests from the moment of conception and can promote their interests unless the “regulation 

imposes an undue burden on a woman's ability to make [the] decision.” Id. A regulation poses an 

undue burden when it “has the purpose or effect of placing a substantial obstacle in the path of a 
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woman seeking an abortion of a nonviable fetus.” Id. at 877. This was affirmed recently with the 

Court noting that, even if the regulation is serving a valid state interest, if it presents a substantial 

obstacle to the pregnant woman seeking an abortion, it is not a legitimate means of serving that 

end. Hellerstedt, 136 S. Ct. at 2309. As such, the issue is not whether the State can point to a 

valid interest, but rather, whether the Act places an undue burden on pregnant women seeking an 

abortion after 15 weeks. “An undue burden exists, and therefore a provision of law is invalid, if 

its purpose or effect is to place a substantial obstacle in the path of a woman seeking an abortion 

before the fetus attains viability.” Casey, 505 U.S. 878.  

The question of viability has already been conceded by the State. R. 4. As such, the State 

is left attempting to argue that this is merely a regulation which only shrinks the relevant time 

frame by a week. R. 9. This sounds plausible, however, the Fourteenth Circuit correctly noted 

that this is an unavailing argument. R. 9. The Act explicitly states, “a person shall not perform, 

induce, or attempt to perform or induce an abortion…if the probable gestational age of the 

unborn human being has been determined to be greater than fifteen (15) weeks.” R. 3. This 

“indisputably prevents the abortions of some non-viable fetuses.” R. 9. While the Clinic may 

have previously only performed abortions until 16 weeks, this does not allow the State to 

legislate away the constitutional rights of its citizens. Even if there were no clinics in the state 

currently performing abortions, the right to an abortion, especially pre-viability, does not 

disappear. Circumstance alone should not dictate the existence and importance of a right. Finally, 

and most damning, is the Act’s explicit prohibition of all abortions after 15 weeks, completely 

undermining any additional argument that it does not pose a substantial obstacle to women 

seeking an abortion pre-viability. See, Hellerstedt, 136 S. Ct. at 2320 (holding that a regulation 

applicable to all abortions was unconstitutional as the Court considers viability “the relevant 
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point at which a State may begin limiting women’s access to abortion for reasons unrelated to 

maternal health.”). See also, Casey, 505 U.S. at 879 (clarifying that even if “exceptions are made 

for particular circumstances, a State may not prohibit any woman from making the ultimate 

decision to terminate her pregnancy before viability.”).  

The Fourteenth Circuit correctly reviewed the District Court’s finding of fact and noted 

the State’s lack of evidence of fetal viability at 15 weeks, and the State Health Department’s 

confirmation that a fetus will not survive outside of the womb at 15 weeks. R. 8. Relying on the 

precedent in Casey, the District and Appellate Court both properly concluded that the Viability 

Act had the effect of prohibiting abortions before viability which violates the Constitutional 

rights of the pregnant women. R. 8. The State attempted, unpersuasively, to argue that Gonzales 

allowed for this kind of restriction due to its interests in maternal health and potential life. R. 7. 

The District Court and the Fourteenth Circuit correctly concluded, however, that prohibiting 

abortion, even with exceptions, after 15 weeks is in no way a mere “restriction.” R. 8, 9. The 

court in Gonzales even explicitly stated that “[b]efore viability, a State may not prohibit any 

woman from making the ultimate decision to terminate her pregnancy.” Gonzales, 550 U.S. at 

146. As the State has conceded that no fetus is viable at 15 weeks, it has presented no interest not 

previously considered and adjudicated by this Court, and its argument is directly contradicted by 

its principally cited case, it is proper to affirm the judgment of the lower courts. 

B. The Principles of Stare Decisis Require Summary Judgment for the Clinic 

 “Stare decisis (‘to stand by things decided’) is the legal term for fidelity to precedent.” 

June Med. Servs. L.L.C. v. Russo, 140 S. Ct. 2103, 2134 (2020) (Roberts, C.J., concurring in 

judgment) citing Black’s Law Dictionary 1696 (11th ed. 2019). Precedent does not absolutely 

bind a court, but this Court stated that “[s]tare decisis is the preferred course of action” and “is 
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usually the wise policy.” Payne v. Tennessee, 501 U.S. 808, 827 (1991) (internal citations 

omitted). This principle helps promote stability within the judiciary and prevent “arbitrary 

discretion in the courts.” The Federalist No. 78, p. 529 (J. Cooke ed. 1961) (A. Hamilton). “Stare 

decisis instructs us to treat like cases alike.” June Med. Servs., 140 S. Ct. at 2141 (Roberts, C.J., 

concurring in judgment). Here, the Fourteenth Circuit aptly noted that “the Supreme Court’s 

viability framework has already balanced the State’s asserted interests and found them wanting.” 

R. 9. Additionally, the State has been unable to convincingly present a new interest not 

previously directly considered by this Court. R. 13. Similar to June Medical Services, the present 

case imposes a burden so similar to previously invalidated laws that the lower courts application 

of stare decisis was proper and should be affirmed. R. 9, 10. 

 The State relies heavily on Gonzales, but even applying the precedent in that case reveals 

that any abortion law “may not impose upon this right an undue burden, which exists if a 

regulation's ‘purpose or effect is to place a substantial obstacle in the path of a woman seeking an 

abortion before the fetus attains viability.’” Gonzales, 550 U.S. at 146; quoting Casey, 505 U.S. 

at 878. This Court utilized the same interpretation of Casey more recently as well, in determining 

that Texas had violated the Constitution with two pieces of legislation that placed “a substantial 

obstacle in the path of women seeking a pre-viability abortion, each constitut[ing] an undue 

burden on abortion access.” Hellerstedt, 136 S. Ct. at 2300. Then again 4 years later, this Court 

relied heavily on the principles of stare decisis in striking down legislation from Louisiana that 

was “almost word-for-word identical to Texas’ admitting-privileges law” that had been 

previously invalidated. June Med. Servs., 140 S. Ct. at 2112. Similarly, here, “the Supreme Court 

should not lightly overturn well-established precedent in place for almost 50 years” when the 

Court has consistently ruled that abortion bans like the Viability Act are unconstitutional. R. 10. 
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 While precedent carries heavy weight, “[s]tare decisis is not an inexorable command.” 

June Med. Servs., 140 S. Ct. at 2135 (Roberts, C.J., concurring in judgment). This Court is 

ultimately able to overrule its precedent but first it considers “additional factors…such as its 

administrability, its fit with subsequent factual and legal developments, and the reliance interests 

that the precedent has engendered.” Id. One criticism of current abortion caselaw is that it is 

unworkable. Id. at 2152 (Thomas, J., dissenting); Hellerstedt, 136 S. Ct. at 2328 (Thomas, J., 

dissenting). Indeed, the dissent from the lower court argues that Roe and Casey have “proven 

hopelessly unworkable.” R. 16. However, just because a decision has its critics, does not make 

the decision unworkable. See Casey, 505 U.S. at 855 (citing Garcia v. San Antonio Metropolitan 

Transit Authority, 469 U.S. 528, 546 (1985).  

“Taking account of these virtually irreconcilable points of view, aware that 

constitutional law must govern a society whose different members sincerely 

hold directly opposing views and considering the matter in light of the 

Constitution's guarantees of fundamental individual liberty, this Court, in the 

course of a generation, has determined and then redetermined that the 

Constitution offers basic protection to the woman's right to choose.” Stenberg, 

530 U.S. at 920-21.  

 

 In Casey, this Court stated that just because “Roe [had]…required judicial assessment of 

state laws…and the need for such review will remain as a consequence of the [Casey] decision” 

and “engendered opposition,” Roe “had in no sense proven unworkable.” See Casey, 505 U.S. at 

855 (internal citations omitted). In fact, reading Casey, the consistent rulings by this Court that a 

woman has the ultimate right to choose before viability, prove that the mere existence of 

disagreement or contrary opinion alone does not prove a doctrine to be unworkable. “In theory, a 

precedent is unworkable because of its inherent flaws, not because a particular social movement 

or advocacy groups dislikes that precedent and continues to challenge it in the courts and on 

election day.” Mary Ziegler, Taming Unworkability Doctrine: Rethinking Stare Decisis, 50 ARIZ. 
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ST. L.J. 1215, 1262 (Winter, 2018). Unfortunately, this appears to be increasingly common as so 

clearly illustrated by this Court in June Medical Services where the Justices considered an 

identical, previously invalidated law. June Medical Services, 140 S. Ct. at 2112. Adhering to 

principles of stare decisis, the Court ruled that as the case was “similar to, nearly identical with, 

Whole Woman’s Health…the law must consequently reach a similar conclusion.” Id. at 2133.  

The reliance interests at issue here are also incredibly sensitive as Casey placed a special 

importance on the fact that “[a]n entire generation has come of age free to assume Roe's concept 

of liberty in defining the capacity of women to act in society, and to make reproductive 

decisions.” Casey, 505 U.S. at 860. The Court held that, as the doctrine was not unworkable, 

“[w]ithin the bounds of normal stare decisis analysis, then, and subject to the considerations on 

which it customarily turns, the stronger argument is for affirming Roe's central holding, with 

whatever degree of personal reluctance any of us may have.” Id. at 861. That decision will be 30 

years old in January of 2022. Roe will turn 50 in April of 2023. If the reliance on Roe was strong 

when Casey was decided, it is undoubtedly stronger today.  

As the State has not introduced a new compelling interest previously unconsidered by 

this Court directly, and there has not been a demonstration that the doctrine of Roe is actually 

unworkable, it is proper to affirm the lower court’s rulings. “Where ‘the district court’s account 

of the evidence is plausible in light of the record viewed in its entirety, the court of appeals may 

not reverse it even though convinced that had it been sitting as the trier of fact, it would have 

weighed the evidence differently.’” June Med. Servs., 140 S. Ct. at 2121 quoting Anderson v. 

Bessemer City, 470 U.S. 564, 573 (1985). The District Court determined that the Act constituted 

an unconstitutional ban on elective abortions pre-viability, and the Appellate Court affirmed. R. 

10. Principles of stare decisis and justice require summary judgment in favor of the Clinic. 
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C. As a Matter of Public Policy, Bans on All Elective Abortions Pre-viability are 

Unpopular, Undemocratic, and Serve No Legitimate State Interest 

The decision in Roe has a higher favorability rating than President Biden, Speaker Pelosi, 

and Minority Leader McConnell. See Carrie Blazina, Michael Lipka, and John Gramlich, Key 

facts about the abortion debate in America, PEW RESEARCH, (June 17, 2021), 

https://www.pewresearch.org/fact-tank/2021/06/17/key-facts-about-the-abortion-debate-in-

america/ and Favorability Ratings: Political Leaders, REALCLEAR POLITICS, (visited September 

23, 2021), realclearpolitics.com/epolls/other/other/FavorabilityRatingsPoliticalLeaders.html. 

“Around six-in-ten U.S. adults (59%) say that abortion should be legal in all or most cases” and 

“seven-in-ten Americans said…that they would not like to see the Supreme Court completely 

overturn its Roe v. Wade decision.” Blazina, et al, supra. Unfortunately, inflamed rhetoric has 

attempted to hide actual medical knowledge and the proven popularity of the right to choose 

from the American public. The State here argues that the medical procedure of dilation and 

extraction is barbaric and dangerous. R. 4. Similar rhetoric is also found in decisions where the 

procedure of a D&E is described in, sometimes grisly, detail. See generally, Carhart, 550 U.S. at 

135-41 (describing the procedure of a dilation and extraction, and detailing the demonstration 

given by Dr. Haskell of the procedure in 1992); Stenberg, 530 U.S. at 924-29. However, this 

rhetoric is unfounded and could lead to potential undemocratic violations of other constitutional 

rights. 

“According to the American College of Obstetricians and Gynecologists (ACOG), 

D&E…is ‘evidence-based and medical preferred because it results in the fewest complications 

for woman compared to alternative procedures.’” Megan K. Donovan, D&E Abortion Bans: The 

Implications of Banning the Most Common Second-Trimester Procedure, GUTTMACHER 

INSTITUTE, (Feb. 21, 2017), guttmacher.org/gpr/2017/02/de-abortion-bans-implications-banning-
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most-common-second-trimester-procedure. Should the Court decide to overturn decades of 

precedent and validate bans like the Viability Act, medical providers would be prohibited from 

providing the best standard of care available to their patients. Additionally, the doctors would not 

be allowed the discretion this Court has found so crucial in prior cases. See Doe, 410 U.S. at 191 

(holding that doctors must be allowed the room they need to make their best medical judgment 

relating to the abortion procedure); Danforth, 428 U.S. at 63 (affirming that the determination of 

fetal viability is a medical question reserved for the doctor, and specifically rejecting that a 

statute may fix the point of viability as a matter of law). 

Most alarmingly, without the availability of procedures like D&Es, women could be 

forced to undergo the pains of labor as induction would be the next best option for an abortion. 

See Donovan, supra. This means the pregnant woman would be subjected to an abortion 

procedure with increased risk of complications, greater cost, and recovery time, must be 

performed at a hospital, and forces her to labor for an indeterminate time, all for a fetus that will 

not survive once this traumatic process has concluded. Id. It also poses the horrifying possibility 

that a woman who experienced a miscarriage would not be able to get an abortion as the 

induction method cannot be performed after a fetus has died. Rigel C. Oliveri, Crossing the Line: 

The Political and Moral Battle Over Late-Term Abortion, 10 YALE J.L. & FEMINISM 397, 446 

(1998). This inflamed rhetoric has allowed “pro-Ban supporters to make many references to 

infanticide, describing the difference between abortion and infanticide as the mere ‘three inches’ 

the fetus’ head would have to travel to be completely out of the birth canal.” Id. at 407. It has 

also created public confusion as the Court’s own writings “made it sound as if the D&X 

procedure was being performed on healthy, fully-formed babies at the moment of a normal full-

term birth.” Id.  
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Lost within this inflamed rhetoric is what kind of legitimate interest the State could have 

in the potential life of a fetus before it has reached viability. What compelling State interest is 

served by banning safe and scientific medical procedures while potentially forcing women to 

labor only for the fetus to die? In the present case, the State has not presented a novel, 

compelling interest for the Court to weigh. R. 8. Fetal pain has been discussed by the Court and 

medical data has shown that “[e]vidence regarding the capacity for fetal pain is limited but 

indicates that fetal perception of pain is unlikely before the third trimester.” Susan J. Lee et al., 

Fetal Pain: A Systematic Multidisciplinary Review of the Evidence, 294 JAMA 947, 947 (2005). 

Additionally, “the relevant interpretation of ‘maternal health’ changes according to the stage of 

pregnancy. The phrase in Doe, which invokes a holistic image of mental, physical, and emotional 

health, would be applicable to pre-viability abortions, usually those in the first trimester.” 

Oliveri, supra, at 405. The potential life of the fetus cannot weigh more than the life of the 

woman before viability as the fetus cannot exist outside the woman. As such, there is no clear 

and legitimate State interest in banning abortion in the manner done here. 

As the State has conceded all the relevant facts, the law has been clarified, and the 

matters of public policy weighed, it is clear that the Viability Act is unconstitutional. The lower 

courts correctly applied this Court’s precedent and have once again demonstrated the workability 

of this doctrine. The State is no more limited in its ability to legislate than it is limited to making 

laws that do not violate the Constitution. The Fourteenth Circuit dutifully applied decades of 

consistent precedent holding that the State cannot ban abortion prior to viability. The State does 

not advance an argument nor point to an interest that would compel overruling directly 

applicable Supreme Court precedent. As such, summary judgment for the Clinic is proper.  
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II. THE COURT SHOULD AFFIRM THE WELL-REASONED RATIONAL OF THE 

FOURTEENTH CIRCUIT IN HOLDING THE FETAL DISPOSITION 

PROVISION IS UNCONSTITUTIONAL 

 

The Fourteenth Circuit correctly held the fetal disposition provision unconstitutional. R. 

14. Under the Due Process Clause there is “a substantive component that bars certain arbitrary, 

wrongful government actions regardless of the fairness of the procedures used to implement 

them.” Foucha v. Louisiana, 504 U.S. 71, 80 (1992). More specifically, substantive due process 

prevents the government from engaging in conduct that infringes upon the rights implicit within 

the concept of ordered liberty. United States v. Salerno, 481 U.S. 739, 746 (1987). Furthermore, 

“it is a promise of the Constitution that there is a realm of personal liberty which the government 

may not enter.” Casey, 505 U.S. at 847. Accordingly, this Court acknowledged in its landmark 

decision Roe, that a women’s decision to continue or to terminate her pregnancy is a personal 

liberty, which is protected by the Due Process Clause of the Fourteenth Amendment. Roe, 410 

U.S. at 153.  

The State cannot infringe on a woman’s right to an abortion prior to viability. Casey, 505 

U.S. at 846. It is this Court’s prerogative to determine whether a state has infringed upon this 

liberty when the state enacts a regulation that places “a substantial obstacle in the path of a 

woman seeking an abortion before the fetus attains viability.” Hellerstedt, 136 S. Ct. at 2300. 

Specifically, the State’s interest is insufficient grounds to support an abortion regulation before 

viability if it places an undue burden on the woman seeking the abortion. Casey, 505 U.S. at 846. 

More accurately, the State’s interest is irrelevant when an abortion regulation poses an undue 

burden on the ultimate decision of the woman prior to viability, as this is before the State’s 

interest is compelling. Casey, 505 U.S. at 846. The State cannot place a substantial obstacle on a 

woman’s access to abortion. Hellerstedt, 136 S. Ct. at 2300. Nevertheless, a state government 
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does have an interest in protecting the health of a woman and the potential life of a fetus. Casey, 

505 U.S. at 846.  

Applying these principles, the fetal disposition provision places a substantial obstacle on 

a woman’s right to an abortion for the following reasons. First, the provision imposes a 

substantial procedural, financial, and psychological burden. Second, even if the provision does 

not place a substantial burden, it still does not defeat rational-basis review. Finally, the 

Fourteenth Amendment protections do not extend to pre-viability fetal remains.   

A. The Fetal Disposition Provision Imposes a Substantial Procedural, Financial, and 

Psychological Burden  

 

The fetal disposition provision (“the Remains Act”) imposes a substantial financial, 

procedural, and psychological burden on women seeking abortions within the state. This Court 

should affirm the well-reasoned rationale of the Fourteenth Circuit in holding that the Remains 

Act is unconstitutional under the Due Process Clause. R. 6. The Act was adopted by the State of 

Greene in 2020 as House Bill 222. R. 5. Bill 222 dictates the way abortion providers (“clinics”) 

are required to dispose of fetal remains. R. 5. Specifically, it regulates the how clinics dispose of 

embryonic and fetal tissue resulting from the termination of a pregnancy, whether it be through 

abortion, miscarriage, or stillbirths. R. 5. Under the Remains Act, a woman has the ultimate right 

to decide the how the fetal remains are to be disposed, including providing a woman the choice 

to keep or dispose of the fetal remains herself. R. 5. If a woman decides not to dispose of the 

remains herself, the clinic in possession of the fetal remains is then responsible for the 

transportation and disposal of those remains. R. 5. The Act further requires the clinics to follow a 

specific procedure for disposal, which includes obtaining a burial transmit permit, arranging 

transportation of the remains and disposing the remains using the same method approved and 

required by the state for disposing a dead human body. R. 5.  
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The State argues it has a legitimate interest in “demonstrating respect for the life of the 

unborn.” R. 5. The State alleges that its interest is grounded in protecting the health and welfare 

of the general public by providing for the sanitary disposal of fetal remains. R. 13. The State’s 

purported interest regarding the disposal of fetal remains is an issue ripe for this Court, as federal 

courts are divided. This was considered by the Eighth Circuit where a law requiring abortion 

facilities to follow specific procedures when disposing of fetal remains, was determined to be 

constitutional. Planned Parenthood of Minn. v. State of Minn., 910 F.2d 479, 481 (8th Cir. 1990). 

There, the plaintiff conceded that the state had a valid interest in enacting laws regarding fetal 

remains disposal. Id. at 481-82. The Eighth Circuit determined that the fetal remains disposition 

regulation passed constitutional muster because it supported the state’s valid interest in 

protecting the public in general as well as the health, welfare, and sanitation of the public. Id. at 

488.  

The present case is distinguishable because here, the State’s “valid interest” under the 

regulation is an interest in the fetus, not the public. R. 13. The State argues here that its interest is 

based on the health, welfare, and sanitation of the public, but this is merely pretext for the State’s 

ultimate goal of “expressing its respect for unborn life.” R. 11. The State has also implicitly 

conceded that its interest was not, in fact, for the health, welfare, or sanitation of the general 

public as this regulation allows a woman the option to dispose of the fetal remains in any way, or 

any place of her choosing, without regulation. R. 5. While the Seventh Circuit recently held an 

Indiana provision regulating fetal remains disposition constitutional under a rational basis 

review, the present case is still distinguishable. Box v. Planned Parenthood of Ind. and Ky., Inc., 

888 F.3d 300, 307-10 (7th Cir. 2018). This Court also directly addressed the Seventh Circuit’s 
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decision in holding the fetal remains provision at issue there to be constitutional. Box v. Planned 

Parenthood of Ind. and Ky., Inc., 139 S. Ct. 1780, 1782 (2019).  

In Box, the regulation at issue prohibited incineration of fetal remains along with surgical 

byproducts. Id. at 1781. However, the Seventh Circuit case is immediately distinguishable as 

both parties there had conceded that there were no fundamental rights at issue, so rational basis 

review was appropriate. Id. In this case, the Remains Act is to be enforced immediately after the 

abortion is performed, which precedent has determined, signifies that it occurs during the process 

of the abortion. Margaret S. v. Edwards, 794 F.2d 994, 998 (5th Cir. 1986). The Remains Act 

therefore violates a fundamental right as it occurs within the duration of the abortion, which has 

been deemed a fundamental right. Casey, 505 U.S. at 871. The appropriate standard for the 

present case, therefore, is the undue burden test, not rational-basis review.   

Here, this Court is asked to evaluate whether a provision creates an undue burden by 

determining whether the Remains Act “places a substantial obstacle in the path of a woman’s 

choice.” Id. at 877. If this Court determines that the provision creates this undue burden, the 

provision will be deemed invalid. Id. An undue burden has been defined by this Court as a 

government imposed “law designed to further the State’s interest in fetal life which imposes an 

undue burden on the woman’s decision before fetal viability.” Id. This provision places a 

substantial burden on a woman’s right to an abortion for the following reasons. First, it places a 

substantial procedural burden on both a woman and the clinics. Second, these new procedures 

make abortions more expensive placing a substantial financial burden on a woman. Finally, the 

provision psychologically affects a woman’s freedom to terminate her pregnancy. 
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1. The Fetal Disposition Provision Places a Substantial Procedural Burden 

on Both a Woman and the Clinics 

 

The State’s Remains Act places a substantial procedural burden on both the woman 

electing to have an abortion and the abortion clinics. Applying the undue burden standard, the 

Remains Act places a procedural burden on abortion clinics, which in turn places an obstacle on 

the pregnant woman. The Act requires clinics to attain a “burial transmit permit” for each 

individual abortion. R. 6. This permit, in turn, requires abortion clinics to dispose of a fetal 

remains in the same manner that the State requires for the disposal of deceased human body, 

typically through burial or cremation. R. 6. Prior to disposition, the Clinic is required to inform 

the woman that she has the right to choose how the fetal remains will be disposed. R. 5. If the 

woman chooses to have the clinic dispose of the remains, the clinic is fully responsible for 

burying or cremating the fetal remains. R. 6. Additionally, if the clinic chooses to cremate the 

fetal remains, they must cremate the fetal remains from each terminated pregnancy independent 

of any other abortion remains or medical wastes. R. 6. These requirements place an undue 

burden on a woman’s path to obtaining an abortion because she not only has to decide whether 

she wants an abortion but also, she must decide what happens to the fetal remains. Prior to this 

provision, clinics within the State were able to incinerate fetal remains along with other surgical 

byproducts. R. 5. This provision not only puts an additional burden of transportation and disposal 

on the clinics, but also prevents the clinics from continuing to contract with third parties to 

incinerate fetal remain, which were previously incinerated along with other surgical byproducts. 

R. 6.  

The State contends that the provision does not place a substantial procedural burden on a 

woman’s right to seek an abortion for the following two reasons. First, the State argues the 

burden is placed on the clinics responsible for disposing the fetal remains, not on the woman 
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who is seeking the abortion. R. 5. Second, the State argues that the provision does not place a 

substantial burden on a woman’s right to seek an abortion because the provision only limits the 

timeframe and is not a complete ban. R. 5. We will address each argument in turn.  

The State argues that the provision places a burden on the clinics responsible for 

disposing the fetal remains rather than it being a woman’s burden to dispose the remains the 

same as human remains. R. 5. Moreover, it is the clinics that are required to get the burial 

transmit permit, not the woman. R. 5. The clinics must arrange for the transportation of the fetal 

remains and the final disposition of the remains per the State’s guidelines on properly disposing 

a deceased human body. R. 5, 6. In essence, it is more paperwork for the clinic. In addition, the 

clinic must make the woman aware of her right to dispose of the fetal remains herself, and if the 

woman wants to avoid making the decision, she can elect to have the clinic dispose of the fetal 

remains and follow all State guidelines without being responsible for any liability. R. 5. The 

State alleges that this is not a burden, but rather a “persuasive” measure that is in favor of 

childbirth over abortion, and under Casey, this Court determined that those measures do not need 

to further a health interest to be permitted. Casey, 505 U.S. at 886.  

In this case, the legislative history indicates that the provision was intended to require 

clinics to dispose of fetal remains in a method demonstrating “respect for the life of the unborn.” 

R. 5. By acknowledging that the State’s interest is not a health interest nor in the interest of the 

woman but rather it is to require a respect for the unborn, the State is forcing women to view 

previable fetuses as unborn humans. R. 5. This provision would then place an undue burden on a 

woman seeking an abortion because substantial procedural obstacles will occur for the facility 

performing her abortion. The State justifies their position alleging that fetal remains are an 

unborn human. This argument fails on its face because the state is arguing that fetal remains are 
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the same as a person, and this Court has previously held that the definition of “person, as used in 

the Fourteenth Amendment, does not include the unborn.” Roe, 410 U.S. at 729. 

The additional requirements the State has placed on the clinics are not easily attainable. 

The clinics are now required to treat fetal remains the same as the dead body of a once living 

human. Subsequently, clinics must obtain burial permits, additional vendors, and arrange for the 

disposition for every individual remain. Substantial obstacles are being placed on the clinics and 

in turn, the ramifications of those burdens will impact that ability and availability of abortion 

providers. Accordingly, placing a substantial procedural burden on a woman’s path to an 

abortion.  

The State’s second argument that there was no burden because the state merely changed 

the timeframe of “allowable abortions” also floundered when it was brought to the courts 

attention that the Clinic performs at least one abortion a week after the 14 week and 6-day mark 

of pregnancy. R. 9. The State contends that Greene already restricts a woman from obtaining an 

abortion past 16 weeks, unless she has extenuating circumstances. R. 9. Nonetheless, the State’s 

position is that the new provision to ban abortions after 15 weeks, is only limiting the timeframe 

by one week, and is therefore, not a substantial burden. R. 9. This argument fails on its face, as it 

neglects to account for the rights of the women who seek to have an abortion after 14 weeks and 

6 days in the pre-viability stage. R. 5. To claim that this provision does not place a substantial 

procedural burden on a woman’s right to seek an abortion, when it ultimately bans more than 52 

women a year from their constitutional right to choose whether to have an abortion, strains 

credulity.   
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2. The Fetal Disposition Provision Places a Substantial Financial Burden on 

a Woman and the Clinics 

 

The new procedures required by the State through the fetal disposition provision have a 

substantial financial burden on a woman electing to have an abortion. To reiterate, clinics are 

now required to attain permits, provide new methods of disposing fetal remains, and 

transportation of the remains for disposition in a manner consistent with the State mandated 

regulations equivalent to that of disposing a dead body. R. 11. Prior to this provision, clinics 

were permitted to dispose fetal remains through incineration, along with other surgical 

byproducts. R. 5. Clinics already utilize contractors and third-party vendors that dispose of 

surgical byproducts along with fetal remains. R. 5. By requiring clinics to find new vendors who 

can comply with the extensive state regulations will only in turn raise the costs bestowed upon 

the clinics. If the costs of performing an abortion within a clinic must increase to accommodate 

for the unnecessary financial strain that has been delegated by the State, the ultimate cost of 

abortions will increase. If the cost of abortions increases, the ability for women to afford 

abortions will decrease and the availability of clinics being able to perform abortions will 

decrease. Consequently, discouraging women from seeking an abortion procedure or preventing 

the clinic from having the resources to perform as many abortions as they previously have been 

able to perform.  

The State contends that the Remains Act does not create a financial burden because the 

woman has the option to dispose of the fetal remains herself, thus, she would not have to pay the 

extra costs to the clinic. Furthermore, the State argues that the costs of these permits will not 

adversely affect a woman’s access to abortion. R.18. This Court examined whether a financial 

burden was an undue burden in Casey. Casey, U.S. at 886. There, this Court noted that requiring 

a woman seeking an abortion to abide by a mandatory 24-hour waiting period would not increase 
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the price of abortions. Id. Unfortunately, in this circumstance, Casey is not analogous to the case 

at bar. Here, the financial costs of obtaining a permit, contracting new vendors, arranging 

transportation and ultimately adequate disposition of the fetal remains that comply with the 

State’s regulations, will inflate the overall costs of abortions. This Court has previously struck 

down legislation where the District Court concluded that the substantial obstacles fell 

“disproportionately on poor women, who are least able to absorb them.” June Med. Servs., 140 

S. Ct. at 2130. As stated above, if abortions become more expensive for clinics and difficult to 

perform due to the new regulation, clinics will be discouraged from performing as many 

abortions as they were previously capable of performing. This is problematic because if the 

clinics are forced to decrease the number of abortions, they perform due to the unnecessary 

financial strain, it will decrease access to abortion for all women. See June Med. Servs., 140 S. 

Ct. at 2110 (holding that regulations which make it difficult for women to obtain a safe, legal 

abortion within the State imposed a substantial obstacle on the right). Therefore, the Remains 

Act creates an undue burden on a woman seeking an abortion and is unconstitutional.  

3. The Fetal Disposition Provision Places a Substantial Psychological 

Burden on a Woman’s Path to an Abortion 

 

The Remains Act places a psychological burden on a woman’s path to an abortion. 

Clinics are required to explain to women seeking abortions of their options regarding fetal 

disposal. It will further hinder a woman’s mindset on whether the fetus is to be considered 

human if she also must think of how to dispose of the remains. R. 11. More precisely, it will 

require a woman to change her belief that a fetus is embryonic and fetal tissue. R. 11. 

Furthermore, the provision requires a woman to go through the additional cost and pain of 

additional procedures to dispose of the fetal remains. Additionally, if a woman chooses to 



 24 

 

dispose of the remains herself, she will have to dispose of it as if the fetus was as a deceased 

human.  

The State argues that the provision does not create a psychological burden on a woman 

because she can choose not to determine the final disposition of the remains. Specifically, the 

State asserts that it has an interest in protecting a woman from one day regretting their decision 

and learn that the fetus was disposed of like medical waste. R. 11. However, the State should no 

longer have an interest in a potential life that has already ended. By requiring this discussion 

about fetal remains, it is creating an undue burden that this Court has held to be unconstitutional. 

Because this Court has not addressed the fetal remains issue as a violation of fundamental rights. 

We ask this Court to look at persuasive authority from a Texas Western District Court as 

guidance. The Texas court held that a law like the case at bar was unconstitutional using the 

undue burden standard. Whole Woman’s Health v. Smith, 338 F. Supp. 3d 606, 634 (W.D. Tex. 

2018). More specifically, the Texas court looked at this Court’s doctrines to come to its 

determination. In addition, the Texas court also looked at the Fifth Circuit’s ruling in Margaret.  

In Margaret, the Fifth Circuit held a Louisiana fetal disposition provision was 

unconstitutional because it required the physician to inform a patient of her options for fetal 

remain disposition within 24 hours of having an abortion. Margaret, 794 F.2d at 998. The Fifth 

Circuit determined that a woman’s privacy rights surround the entire process of the abortion. Id. 

at 997. In determining this, the court found that the fetal disposal provision constituted an undue 

burden on a woman’s constitutional right to privacy and right to choose and forced a woman to 

quate an “abortion with the taking of a human life.” Id. at 997-98. The Fifth Circuit did not 

address the validity of the state’s interest, it instead relied on Akron I, which has been overruled 

in Casey. Id. at 998.  
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The Texas court, using a balance test, held that the challenged law imposed a significant 

burden on a woman’s path to abortion that outweighed the benefits of the law. Smith, 338 F. 

Supp. at 637. Here, the State is similarly placing the same significant burden on a woman’s path 

to an abortion not only procedurally, but also financially, and psychologically as well, thus 

placing an undue burden on her right to choose.  

B. Even If the Provision Does Not Place a Substantial Burden, It Still Does Not Pass 

the Rational-Basis Review 

 

Even if this Court finds that the Remains Act does not place an undue burden on the 

woman, it still does not defeat rational-basis review. It is long settled precedent that under a 

rational-basis review, a regulation must be rationally related to legitimate government interests. 

Washington v. Glucksberg, 521 U.S. 702, 728 (1997). This Court has emphasized that a state has 

“a legitimate interest in proper disposal of fetal remains.” Akron v. Akron Center for 

Reproductive Health, Inc., 462 U.S. 416, 452 (1983).  

The State’s interest under the provision is to require clinics to treat fetal remains as it 

would treat deceased human bodies. However, the methods in which the provision will be 

implemented is not rationally related to that interest. The provision allows for a woman to decide 

whether to have the clinic dispose of the fetal remains or to dispose of the fetal remains herself. 

R. 5. This second option does not further the State’s interest, to the contrary, it diverges from that 

interest. A woman may decide to take possession of the fetal remains and dispose of it however 

she’d like. R. 12. Under the provision, the State made no regulation as to how a woman should 

choose to dispose of the fetal remains. A woman can take possession of the fetal remains and 

decide to toss it in a dumpster and the State provided no way to regulate it. Thus, the provision 

does not rationally relate to the State’s goal of treating the fetal remains as it would treat a 

deceased human body.  
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The State argues that the provision rationally relates to its end of treating fetal remains as 

it would a deceased human body. Furthermore, the State argues that it “validly exercised its 

police power by making a moral and scientific judgment that a fetus is a human being who 

should be given a dignified and respectful burial and cremation.” R. 12. The State misplaced its 

reliance on this Court’s holding in Box as instructive for the following two reasons. First, the 

only reason rational-basis review was used was because the parties stipulated that the law did not 

implicate a fundamental right. Box, 139 S. Ct. at 1781. Here, the Clinic is arguing that the 

provision violates a fundamental right. Moreover, this Court acknowledged that the only reason 

the rational-basis review was the proper standard was because there was no fundamental right 

argument made. Id. at 1782. If the fundamental right argument would have been made the proper 

standard would have been the undue burden test. Id. Second, the challenged law in Box had a 

provision that required a woman to dispose of the fetus by cremation or burial. Box, 888 F.3d at 

303. As such, the State’s reliance on Box is misplaced.  

C. The Fourteenth Amendment Protections Do Not Extend to Pre-Viability Fetal 

Remains  

 

The Remains Act incorrectly implies that fetal remains are to be considered human. It has 

long been recognized that people all around this country have diverse beliefs about abortion 

based on religion, science, or culture. See Stenberg, 530 U.S. at 920. There are some Americans 

who hold the belief that life begins, and the State’s interests are therefore compelling, at 

conception. Id. However, this belief is not what controls precedent and not how the Court 

reviews abortion law. Id. This Court has long acknowledged under Roe, that the term person 

does not include the unborn under Fourteenth Amendment purposes. Roe, 410 U.S. at 158. 

Current law does not recognize a fetus as a person for Fourteenth Amendment purposes, 

and thus, the Remains Act is unconstitutional on its face. Under the provision, clinics are 
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required to dispose of the fetal remains with the same burial transmit permit as it would dispose 

of a deceased human body. R. 6. In Gonzales, this Court reaffirmed the central tenants of Casey 

in holding that a state has a legitimate interest in “promoting respect for human life at all stages 

in the pregnancy.” Gonzales, 550 U.S. at 163. However, with the case at hand, the provision is 

regulating either (1) a fetus, which this Court has determined is not a person within the meaning 

of the Fourteenth Amendment, and not entitled to its protections, or (2) the remains of a dead 

fetus, which does not fall within the State’s interests in promoting respect for life. Under either 

definition, the State’s argument fails. Whereas the State can regulate certain methods of abortion, 

it cannot declare that a fetus is a person. Id. at 158.  

The State argues that the provision is simply is endorsing its interest in promoting respect 

for potential human life. The State relies on Gonzales where this Court emphasized that a state 

may use “its voice and its regulatory authority to show its profound respect for the life within the 

woman.” Id. at 157. It must be reiterated, however, that there is a massive discrepancy between 

that case and the present case. Here, the State is promoting its interest in fetal remains. More 

precisely, fetal remains prior to viability that no longer have the potential for a life outside a 

womb. Nevertheless, the State further argues that the Eighth Circuit’s decision on this matter 

should be controlling. However, the Eighth Circuit emphasized that Minnesota’s interest was the 

protection of the public’s sensibilities by ensuring fetal remains be disposed in a specific manner. 

Planned Parenthood of Minn., 910 F.2d at 488. Here, the State clearly does not share the same 

interest as the statute allows for a woman to dispose of fetal remains solely in the manner of her 

choosing, not in a specific, sanitary manner.   

Lastly, the State also argues that there are fetal homicide statutes and wrongful death 

statutes that treat non-viable fetuses as human beings. R. 13. This argument also fails due to one 
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distinguishable factor. The Remains Act is a result of a woman’s choice to undertake an 

abortion. Fetal homicide statutes and wrongful death statutes are a result of someone else’s 

actions. Fetal homicide statutes were enacted to punish those who willfully or maliciously intend 

to cause the death of the unborn child and in doing so, took away a woman’s choice whether to 

have the child, depriving her of her fundamental right to choose. At the heart of those statutes, 

and indeed abortion law, is that the woman should be the ultimate decision-maker with respect to 

her reproductive choices. Wrongful death statutes were enacted to remedy someone who lost a 

life due to someone’s malicious or negligent acts. Here, it is already settled law that a woman 

can elect to have an abortion pre-viability. Once the abortion has occurred there is no need to 

regulate what happens to fetal remains.  

 

 

CONCLUSION 

 

 

WHEREFORE, Respondents ask this Court to affirm the decision of the Fourteenth Circuit 

and for all other relief deemed just and proper.  
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