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 I 

QUESTIONS PRESENTED 

 This Court granted certiorari to the United States Court of Appeals for the Fourteenth 

Circuit to address the following questions: 

(1) Under the Due Process Clause of the Fourteenth Amendment and over forty years of this 

Court’s jurisprudence, is the State of Greene’s restriction upon a woman’s right to an 

abortion unconstitutional when it categorically bars access to a pre-viability abortion?  

(2) Under the Due Process Clause of the Fourteenth Amendment and the First Amendment, 

does the State of Greene have a compelling state interest in respecting unborn life when it 

creates a burden upon a woman’s right to an abortion and restricts a medical 

professional’s content-based speech? 
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OPINIONS BELOW 

 The opinion of the Fourteenth Circuit Court of Appeals can be found in the Record (“R.”) 

at R. 2–20. The opinion of the United State District Court of the Northern District of Greene is 

reported at Sternberger v. Lawson, 2020 WL 56879 (N.D. Greene 2020). 

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 

 This case involves the interpretation and application of the First Amendment which 

provides: 

Congress shall make no law respecting an establishment of religion, or prohibiting 
the free exercise thereof; or abridging the freedom of speech, or of the press; or 
the right of the people peaceably to assemble, and to petition the Government for 
a redress of grievances. 
 

U.S. Const. Amend. I, and the interpretation and application of Section one of the Fourteenth 

Amendment of the United States Constitution, which provides: 

 
All persons born or naturalized in the United States and subject to the jurisdiction 
thereof, are citizens of the United States and of the State wherein they reside.  No 
State shall make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States; nor shall any State deprive any person 
of life, liberty, or property without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws. 

 
U.S. Const. Amend. XIV § 1. 
 
 This case also involves House Bill 411 and House Bill 222, adopted by the State of 

Greene in January of 2020. 
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STATEMENT OF THE CASE 

I. There’s a new sheriff in town. 

In 2018, the State of Greene experienced a sudden shift in leadership with a progressive 

Governor and legislative majority ousted by a platform fueled by an emphasis on traditional 

values and a strong pro-life stance. R. at 3. Although the State of Greene already had statutes in 

place prohibiting any abortions after the twenty-week mark, the newly elected government 

quickly introduced legislation in the form of House Bills 411 and 222 to further regulate the 

availability of women’s health procedures in Greene. R. at 3–5. In conjunction, these bills 

restricted medical professionals’ ability to perform abortions after a fetus is determined to have 

reached a probable gestational age of fifteen weeks and overhauled the manner and method in 

which a healthcare provider may dispose of fetal remains. R. at 4–5. 

The stated justification for both bills was respect for unborn life and preserving the 

integrity of the medical community. R. at 4–5. Specific to House Bill 411, the State asserted that 

it had found most abortions that occurred after fifteen weeks’ gestation required “barbaric 

practice[s]” which were “dangerous to the maternal patient and demeaning to the medical 

profession.” R. at 4. For House Bill 222, the State stated that its objective was to promote 

“medical ethics” and to “ensure that abortion providers . . . dispose of fetal remains in a method 

demonstrating respect for the life of the unborn.” R. at 5. To accomplish this goal, the State 

prohibited fetal remains to be disposed of in the same manner as other surgical waste and banned 

the simultaneous cremation of aborted or miscarried fetuses. R. at 5. In addition, the State 

imposed stringent transportation requirements that had previously applied only to the disposition 

of human remains. R. at 6. Finally, the State created a notice mandate, which required medical 

professionals to “inform [mothers] of [their] ultimate right to determine the final disposition of 

the [fetal] remains.” R. at 5.  
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II. The state elects to double down. 

On the day the two bills were signed into law, Greene Women’s Health Clinic, LLC ("the 

Clinic") and one of the Clinic’s employees, Dr. Elon Sternberger, sprang into action by filing suit 

against the State of Greene and its Attorney General, Floyd Lawson. R. at 4. As the sole clinic in 

Greene to perform abortion procedures in Greene, the Clinic handles over 25,000 abortions and 

1,000 miscarriages each year. R. at 3. The plaintiffs challenged the newly signed Act’s 

constitutionality and sought declaratory and injunctive relief. R. at 4. For House Bill 411, the 

district court granted discovery to the limited issue of viability. R. at 4. After discovery closed, 

the parties agreed that viability is medically impossible at fifteen weeks. R. at 4. Based on this, 

the State of Greene conceded that House Bill 411 would necessarily restrict access to abortions 

for some women of Greene who could be carrying a pre-viable fetus beyond the fifteen-week 

restriction prescribed by law. R. at 4. The State proceeded to double-down, however, by 

asserting that House Bill 411 “merely limits the time frame” in which a woman may elect for an 

abortion. R. at 4. 

III. The status quo is restored. 

After reviewing the evidence submitted by the parties, the Northern District of Greene 

granted summary judgment to the Clinic on both pieces of legislation and entered permanent 

injunctions. R. at 5–6. The State of Greene then appealed to the Fourteenth Circuit, which 

affirmed the lower court’s ruling on both issues. R. at 14. This Court granted certiorari. R. at 21.   
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SUMMARY OF THE ARGUMENT 

 This Court should affirm the Fourteenth Circuit’s decision and find that House Bill 411, 

which bans all abortions after a probable gestational age of fifteen weeks, and House Bill 222, 

which restricts the manner and means of the disposal of fetal remains, are unconstitutional. 

 House Bill 411 is unconstitutional because it places an undue burden upon a woman’s 

unfettered right to abort a pre-viability fetus. This Court has consistently followed stare decisis 

for the past forty-eight years to hold that any prohibition on pre-viability abortions is 

unconstitutional. After extensive discovery, the State of Greene conceded there is no medical 

evidence that a fetus is viable at fifteen-weeks. Nonetheless, Greene has continued its attempt to 

rewrite history by restricting all abortions in Greene to the fifteen-week, pre-viability mark. 

While Greene justifies its unconstitutional farce by asserting that House Bill 411 “merely limits 

the time frame” on when a woman must decide to have an abortion, the State also plainly admits 

that its Act will ban abortions for some women prior to viability. The State’s position is 

irreconcilable with this Court’s precedent for the past forty-eight years, and, as such, this Court 

should find that House Bill 411 is unconstitutional. 

 House Bill 222 is unconstitutional because it creates a substantial obstacle that unduly 

burdens a woman’s access to an abortion. When a law restricts a woman’s access to an abortion, 

this Court has prescribed an analysis of the benefits and burdens of the legislation to determine 

constitutionality. While the newly elected legislature of Greene can only describe the benefits of 

its campaign-platform House Bill 222 as promoting “medical ethics” and “ensuring that abortion 

providers . . . demonstrat[e] respect for the life of the unborn,” the burdens House Bill 222 places 

upon the women of Greene and the state’s sole abortion clinic are numerous, including increased 
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costs and the psychological toll of yet another restriction in Greene’s already extensive abortion 

regime. 

Moreover, House Bill 222 is an impermissible, content-based restriction upon the speech 

of healthcare providers. This Court has consistently afforded private citizens protection from 

state-mandated speech under the First Amendment. House Bill 222 compels healthcare providers 

to have a conversation with patients seeking an abortion to inform them of their “ultimate right to 

determine the final disposition of the [fetal] remains.” Because this conversation serves no 

medical purpose for the health of the mother nor details any aspect of the actual abortive 

procedure, it is simply a conversation compelled by Greene to further its own views on this issue. 

Such a compulsion is an impermissible, content-based restriction upon speech. Accordingly, this 

Court should affirm the Fourteenth Circuit’s findings of unconstitutionality for both House Bill 

411 and House Bill 222. 
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ARGUMENT AND AUTHORITIES 

I. House Bill 411 violates a woman’s constitutional right to have an abortion prior 
to viability. 

This Court should affirm the Fourteenth Circuit’s finding that the State of Greene’s 

abortion regime is unconstitutional. For matters of constitutional inquiry, this Court uses a de 

novo standard of review. U.S. Const. art III, § 2. “In cases in which there is a claim of denial of 

rights under the Federal Constitution, this Court is not bound by conclusions of lower courts, but 

will re-examine the evidentiary basis on which those conclusions are founded.” Niemotko v. 

Maryland, 340 U.S. 268, 271 (1951).  

The Due Process Clause of the Fourteenth Amendment guarantees every woman the right 

to choose to terminate her pregnancy before fetal viability. Planned Parenthood v. Casey, 505 

U.S. 833, 846 (1992). “Before viability, the State’s interests are not strong enough to support . . . 

the imposition of a substantial obstacle to the woman’s effective right to elect the procedure.” Id. 

A woman’s right to choose an abortion, however, is not unlimited, and States may “tak[e] steps 

to ensure [her] choice is thoughtful and informed” in the form of abortion regulations. Id. at 872. 

Even so, for a regulation on pre-viability abortions to be constitutional, it must not impose an 

undue burden on the woman’s ability to choose to have an abortion. Id. at 874. When examining 

the burden the regulation imposes, a court must determine if the purpose or effect of the 

regulation is to place a substantial obstacle in the path of a woman seeking an abortion prior to 

viability. Gonzales v. Carhart, 550 U.S. 124, 146 (2007).  

This Court should adhere to its own straightforward rules of viability set forth in Planned 

Parenthood v. Casey. Viability is the critical point in which a fetus can live outside the womb 

and draws a distinct line between the State’s ability to enact regulations or bans on abortions. 

House Bill 411 is a prohibition and directly contradicts controlling precedent. Therefore, it 
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should be held unconstitutional. While the State of Greene asserts the firm borders of Casey are 

usurped by this Court’s decision in Gonzales v. Carhart, the State fails to understand 

precedential analysis of abortion prohibitions. “Before viability, a State may not prohibit any 

woman from making the ultimate decision to terminate her pregnancy.” Gonzales, 550 U.S. at 

146 (emphasis added). If the State adopts a pre-viability prohibition on abortions, it is 

unconstitutional, irrespective of State interests. Accordingly, consistent with the weight of stare 

decisis and the framework this Court has previously set out for analyzing abortion restrictions, 

this Court should affirm the lower court’s finding of unconstitutionality for the State of Greene’s 

law. 

A. Banning abortion prior to viability violates the Constitution and forty-eight years of 
this Court’s precedent. 

Prohibitions of pre-viability abortions are an unconstitutional violation of this Court’s 

jurisprudence. In 1973, this Court established that every woman has the right to obtain an 

abortion. Roe v. Wade, 410 U.S. 113, 153 (1973). Under Roe, this Court created the trimester 

framework in which the State cannot interfere with abortions during the first trimester, may 

impose regulations promoting maternal health in the second trimester, and may prohibit or 

regulate after viability—approximately twenty-eight weeks. Id. at 164–65.  

Nineteen years later, Casey affirmed Roe’s central holding that the right to an abortion is 

protected by the Due Process Clause of the Fourteenth Amendment. Casey, 505 U.S. at 878. The 

overlap between Roe and Casey, however, ends there. The new adopted framework for analysis 

emphasized the State’s interest in potential life, allowing the State to regulate abortions before 

viability so long as the regulation did not impose an undue burden on the woman’s ultimate 

choice. Id. That interest, however, cannot validate an outright prohibition on all elective 

abortions prior to viability. Id. at 879. Viability is the critical point which draws the line between 
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a state’s ability to regulate or prohibit abortions. Id. at 860. Because Greene’s law plainly 

prohibits pre-viability abortions, R. at 4, it is not merely a regulation on abortion. Instead, it is an 

impermissible prohibition as consistently held by this court in Roe, Casey, and Gonzales. 

Accordingly, this Court should find Greene’s law places an undue burden upon a woman’s right 

to choose an abortion. 

i. Viability is determined by responsible physicians based on each individual 
pregnancy, not legislation. 

The State of Greene cannot rewrite the meaning of viability by statute. “While viability is 

a ‘flexible’ point, it is medically determinable.” Isaacson v. Horne, 716 F.3d 1213, 1225 (9th 

Cir. 2013). Viability is “a matter for the judgment of the responsible attending physician” and 

depends on each individual pregnancy. Id. 

No circuit court has found a pre-viability abortion ban based on legislature-imposed 

gestational age constitutional. Jane L. v. Bangerter, 102 F.3d 1112, 1117 (10th Cir. 1996) (ban 

on pre-viability abortion after twenty weeks gestational age is unconstitutional); McCormack v. 

Herzog, 788 F.3d 1017, 1029 (9th Cir. 2015) (banning abortion after twenty weeks gestational 

age is unconstitutional); Edwards v. Beck, 786 F.3d 1113, 1117 (8th Cir. 2015) (banning abortion 

after twelve weeks gestational age with a fetal heartbeat is unconstitutional); Little Rock Fam. 

Plan. Servs. v. Rutledge, 984 F.3d 682, 687 (8th Cir. 2021) (banning abortion after eighteen 

weeks gestational age is categorically unconstitutional). 

ii. Pre-viability abortion prohibitions are unconstitutional, irrespective of 
evidentiary support.  

All pre-viability bans on abortions are, in essence, per se unconstitutional. Isaacson, 716 

F.3d at 1217. Criminalizing all abortions prior to viability poses more than a substantial obstacle, 

it creates an impossibility, and State interests or evidence have no legal significance rendering 

the law unconstitutional. See id. at 1225. 
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Legislation utilizing fetal heartbeat to extrapolate a pseudo-gestational age of fetal 

viability is per se unconstitutional. In MKB Mgmt. Corp. v. Stenjehm, North Dakota passed a 

statute prohibiting abortion after fetal heartbeat detection, usually around 6 weeks. 795 F.3d 768, 

770 (8th Cir. 2015). The State introduced evidence that invitro fertilization (“IVF”) allowed an 

embryonic fetus to live outside the womb for two to six days. Id. at 771. Since IVF allowed an 

embryonic fetus to survive outside the womb at such an early stage, the State devised the 

presence of a fetal heartbeat could equate to viability. Id. The Court stated the definition of 

viability is “the time when a fetus has a reasonable chance for sustained life outside the womb,” 

which was around twenty-four weeks. Id. at 773. The IVF viability standard was not akin to the 

precedential standard of viability. Id. The Court held that the IVF conjecture was irrelevant in the 

determination of viability under the standard set in Casey. Id. Because the statute banned 

abortions prior to viability, the statute was unconstitutional. Id.  

Most recently, the court in Memphis Ctr. for Reprod. Health v. Slatery struck down a 

fetal heartbeat ban that criminalized abortions after fetal heartbeat detection, then every abortion 

after in two-to-three week intervals up until fetal viability at twenty-four weeks. No. 20-5969, 

2021 WL 4127691, at *1 (6th Cir. Sept. 10, 2021). Tennessee introduced evidence that almost 

half of women who chose to obtain an abortion did so before eight weeks. Id. at *11. Therefore, 

the statute would not impose a substantial burden on a large fraction of women. Id. Further, the 

State asked the court to make an exception at fifteen weeks’ gestation because their experts 

declared “a fetus can begin experiencing pain at that time.” Id. at *12.  The court stated that if the 

burden is substantial, the court need not balance the burden with any State interest—and “any 

law that criminalizes all abortion at any stage pre-viability poses more than a substantial 

obstacle, it creates an impossibility.” Id. at *12 (emphasis added). The court held that because 
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the act made it impossible for women to choose to terminate her pregnancy before viability, the 

act was unconstitutional, irrespective of any State interest. Id. at *19. 

 Correlational or factual evidence supporting a specific, wholesale gestational age of 

viability does not redefine the viability standard. Evidence of a fetal heartbeat does not provide a 

work-around for legislatures to usurp the viability standard in MKB. Even MKB’s correlational 

data relating IVF’s ability to allow an embryonic fetus to live outside the womb for two to six 

days did not persuade the Eighth Circuit to alter Casey’s viability framework. The State of 

Greene does not introduce factual evidence of a heartbeat, nor correlational data of IVF or other 

medical technology to attempt to persuade the Court to their side of science. Instead, Greene 

concedes they have no evidence to prove a fetus can be viable at fifteen weeks and pleads the 

Court rewrite Casey solely by purporting the State’s interest overrides a woman’s constitutional 

right, R. at 4. Simply put, Greene attempts to persuade the Court to accept its stark prohibition on 

abortion merely because Greene asks nicely. 

 State evidence of limited abortions after a certain gestational age is irrelevant when the 

statute in question renders the constitutional choice to an abortion obsolete. In Memphis Ctr., 

evidence that the majority of women who choose to have an abortion did so before the fetus is 

eight weeks was irrelevant in determining the statute unconstitutional. Likewise, evidence that 

roughly only fifty-two women elect to have an abortion after fifteen weeks gestational age in the 

State of Greene is irrelevant in this Court’s analysis. Further, Memphis Ctr.’s experts declaring a 

fetus can feel pain at fifteen weeks was unpersuasive. Viability is the point when a State may 

begin limiting access to abortion for reasons unrelated to maternal health. Greene’s pre-viability 

abortion ban, despite conjecture of fetal pain, is unconstitutional. 
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 House Bill 411 is, in essence, per se unconstitutional and cannot stand without violating 

long-held constitutional standards. Greene provides no evidence of fetal heartbeat, IVF 

technology, or any adjacent persuasive evidence remotely close to that provided in MKB to make 

its point sound. Nor can Greene contradict Respondent’s evidence that a fetus cannot survive 

outside the womb at fifteen weeks. At most, Greene latches on to the fact that minimal women 

will be affected by the prohibition. This logic did not work in Memphis Ctr., nor will it work in 

this context if this Court abides by precedent. Because House Bill 411 is a prohibition, it is 

unconstitutional, and any factual evidence Greene presents to support their proposition is 

immaterial. 

B. Prohibitions and regulations are starkly different.  

House Bill 411 is a prohibition upon pre-viability abortions. Although states have an 

important interest in protecting potential fetal life, Casey maintained that a state may not prohibit 

a woman from choosing to have an abortion before viability. 505 U.S. at 872 (emphasis added). 

Moreover, a state’s interest has been consistently limited to the form of pre-viability regulations 

that serve only to “provide a reasonable framework for a woman to make [the] decision” to have 

an abortion. Id. at 873. 

When analyzing whether a state regulation on abortion is constitutionally valid, the Court 

determines if the regulation places an undue burden on a woman’s right to decide to have an 

abortion. Whole Women’s Health v. Hellerstedt, 136 S. Ct. 2292, 2299 (2016). The state law is 

constitutionally invalid if “the ‘purpose or effect’ of the provision ‘is to place a substantial 

obstacle in the path of a woman seeking an abortion before the fetus attains viability.’” Id. 

(quoting Casey, 505 U.S. at 878). The Court examines the burdens and benefits of the law 

regarding the women the law actually effects. Id. Whether the law offers a significant health-

related benefit can be persuasive. Id. at 2132. 
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i. Limiting the means or methods of pre-viability abortions constitutes a regulation and 
subjects the law to undue burden analysis. 

Limiting the means or methods of pre-viability abortions constitutes a regulation and 

subjects the regulation to an undue burden analysis. Isaacson, 716 F.3d at 1225. “Means” and 

“methods” of regulating abortions have been historically broad. See, e.g., Casey, 505 U.S. at 844 

(stating informed consent, waiting periods, parental consent, spousal consent, and facility 

reporting requirements are regulations). 

Regulations that limit a specific type of pre-viability abortion procedure performed must 

not impose an undue burden to be constitutional. In Gonzales v. Carhart, Nebraska enacted a 

statute banning partial-birth abortions, called intact D & E, where the fetus is partially delivered 

alive, then killed after delivery. 550 U.S. at 142. This Court determined the purpose and effect of 

the act was to proscribe only intact D & E abortions to further Congress’s interest of respecting 

the dignity of human life. Id. at 156–57 (emphasis added). Though both parties submitted 

medical support for and against the procedure, the Court held medical uncertainty on potential 

health risks did not “foreclose the exercise of legislative power” and did not add in imposing an 

undue burden. Id. at 164. Further, the act only proscribed one specific procedure, provided a 

physician scienter requirement, and allowed all other abortion methods commonly used during 

the second trimester. Id. Because the act was specific in defining the procedure and physician 

mindset and allowed other abortion procedures to supplant intact D & E, the act was 

constitutional. Id. 

In our case, the State of Greene attempts to analogize the Gonzales decision and 

reasoning to the implementation of House Bill 411. This is grossly inaccurate. Gonzales 

analyzed a specific, well-defined restriction proscribing only intact D & E abortions. House Bill 

411 broadly eliminates all abortion procedures after a fetus reaches fifteen weeks gestational age, 



 13 

R. at 3. The purpose and effect of the restriction in Gonzales was to protect the dignity and 

respect of human life by eliminating one abortion procedure—both the purpose and effect were 

narrow in definition and execution. Greene attempts to define their own purpose in effectuating 

an abortion ban by correlating the likelihood of a D & E procedure after fifteen weeks’ gestation 

to the purpose behind the bill. The effect of the purpose renders all abortion procedures after 

fifteen weeks obsolete. If Greene’s purpose were truly akin to that of Gonzales, House Bill 411’s 

effect would be narrowed to proscribe only those procedures that are “truly barbaric, dangerous 

to the maternal patient, and demeaning to the medical profession.” Further, the proscription in 

Gonzales was not based on gestational age, but the procedure used during the abortion. Greene’s 

House Bill clearly specifies that abortions after fifteen weeks are prohibited, R. at 3. The 

imposition of a gestational requirement, rather than limiting the means or methods of an 

abortion, renders House Bill 411 outside the scope of a regulation under Gonzales. A prohibition 

on abortion after fifteen weeks “does not merely ‘encourage’ women to make a decision 

regarding abortion earlier than Supreme Court cases require; it forces them to do so.” Isaacson, 

716 F.3d at 1227. 

Because House Bill 411 prohibits all abortions based on gestational age rather than the 

means or methods of abortion procedure, it is a pre-viability prohibition on abortion. Greene’s 

interests in the fetus cannot usurp the woman’s right to choose. 

ii. Mere exceptions in a prohibition on pre-viability abortions do not equate the 
prohibition to a regulation. 

“Regardless of whether exceptions are made for particular circumstances, a State may not 

prohibit any woman from making the ultimate decision to terminate her pregnancy before 

viability.” Casey, 505 U.S. at 879. 
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Medical emergency exceptions do not render pre-viability prohibitions on abortions 

regulations. In Isaacson, the Governor of Arizona signed a statute prohibiting all elective 

abortions after the fetus reached twenty weeks’ gestation. 716 F.3d at 1218. Arizona also 

separately banned post-viability abortions. Id. at 1225. Both statutes contained medical 

emergency exemptions, allowing abortions without penalty when the life or substantial bodily 

harm of the mother was at stake. Id. The Ninth Circuit held that the pre-viability ban only had 

practical significance where twenty weeks was determinative of the woman’s ability to choose to 

have an abortion. Id. at 1230. The court found the statute had a “one hundred percent correlation 

between those whom the statute affects and its constitutional invalidity as applied to them.” Id. 

Further, while a health exception is necessary to save an otherwise constitutional post-viability 

abortion ban from challenge, medical exemptions for pre-viability bans are irrelevant; “no health 

exception, no matter how broad, could save it.” Id. at 1228 (emphasis added). Because the statute 

banned all abortions at the pre-viability stage, it was not a regulation and therefore per se 

unconstitutional. Id. at 1217.  

In our case, the State of Greene follows the same legislative pattern as Arizona in 

Isaacson. Greene has a statute proscribing both post-viability abortions after twenty weeks’ 

gestation and pre-viability abortions after fifteen weeks’ gestation. R. at 3–5. As Isaacson noted, 

the pre-viability ban has practical significance where fifteen weeks is determinative of the 

woman’s ability to choose to have an abortion. House Bill 411 has a one hundred percent 

correlation between the women who wish to have an abortion after fifteen weeks’ gestation and 

House Bill 411’s constitutional invalidity in proscribing pre-viability abortions. This is true no 

matter the number or percentage of women the ban affects. Casey, 505 U.S. at 894 (stating the 

analysis begins with the one percent of women the statute operates). The medical exceptions in 
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Greene’s pre-viability ban are irrelevant and cannot render the pre-viability ban a regulation; 

they only save post-viability bans from constitutional challenges. If Isaacson’s pre-viability ban 

at twenty weeks’ gestation was invalidated on its face, surely Greene’s ban five weeks earlier is 

not constitutionally sound. The only relevant inquiry is whether Greene’s law prohibits abortions 

prior to viability, not whether there is a sufficient health exception. 

Because Greene’s House Bill effectively prohibits all women from electing to have an 

abortion after fifteen weeks’ gestation and medical exceptions are irrelevant in determining the 

constitutionality of pre-viability prohibitions, Greene’s House Bill is unconstitutional.  

C. The State’s interest in potential fetal life is not thwarted by adhering to Casey and 
subsequent precedent. 

The notion that the State has important interests in protecting the health and safety of the 

mother and potential fetal life is undisputed. Casey, 505 U.S. at 878. Yet the State of Greene is 

fixated on the dissolution of the viability standard as if it drastically undercuts their interests. The 

viability standard is not set on effectuating unhinged fetal destruction and eradication of State 

interest or say in fetal life. See id. It was a practical choice that affirms the contribution of 

women to the State and offers women a disillusioned carrot that the State may wield as covert 

stick. 

Casey does not force states to make an “uphill climb” in adopting regulations to advance 

their interests. The regulatory scheme of abortions allowed by precedent is broad and offers 

states near limitless power in restricting pre-viability abortions. The only obstacle states may not 

cross is prohibiting all pre-viability abortions outright. Id. at 879. 

 Current legislation denotes the State’s ability to enact a wide array of abortion 

regulations. States may ban reason-based abortions on account of race, sex, and fetal anomaly. 

Katherine Kubak et al., Abortion, 20 Geo. J. Gender & L. 265, 276–78 (2019). States may 
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prohibit public funding of abortions, Planned Parenthood of Greater Ohio v. Hodges, 917 F.3d 

908, 917 (6th Cir. 2019); enact legislation determining protocol for distributing abortion-

inducing medication, Planned Parenthood Sw. Ohio Region v. Dewine, 696 F.3d 490, 493 (6th 

Cir. 2012); or require fetal ultrasounds prior to an abortion. EMW Women’s Surgical Ctr., P.S.C. 

v. Beshear, 920 F.3d 421, 424 (6th Cir. 2019). States may mandate abortion-related complication 

reporting standards. Planned Parenthood of Ind. and Ky., Inc. v. Marion Cnty. Prosecutor, 7 

F.4th 594, 606 (7th Cir. 2021). States may implement various lengths of waiting periods. Bristol 

Reg’l Women’s Ctr., P.C. v. Slatery, 7 F.4th 478, 489 (6th Cir. 2021). 

 State legislatures may proscribe surgical abortions performed after the first trimester. 

Twenty states and the federal government currently have laws in effect that prevent standard and 

intact D & E procedures. Kubak, Abortion, 20 Geo. J. Gender & L. at 277–78. Gonzales upheld 

the prohibition of intact D & E absent a health exception for the mother. 550 U.S. at 168. 

 States may introduce standards to burden access to safer, medication-induced abortions. 

Nineteen states require the clinician to prescribe abortion-inducing medication in person, limiting 

women’s access to telemedicine prescriptions that other heavily regulated drugs, such as 

Adderall, are prescribed over webchat. Kubak, Abortion, 20 Geo. J. Gender & L. at 283. Four 

states require the physician to personally administer abortion-inducing medication, and two 

states require the medication to abide by FDA-approved protocol. Id. 

 Other current state legislation limits abortions by imposing physician and hospital 

requirements, restricting insurance coverage of abortions, allowing physician refusal laws, 

counseling mandates prior to certain types of abortion procedures, and prohibiting certain 

abortion procedures. Guttmacher Institute, An Overview of Abortion Laws, (Sept. 1, 2021), 

https://www.guttmacher.org/state-policy/explore/overview-abortion-laws. 
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 There is a wide array of potential legislation Greene can enact that does not run afoul of 

Casey. The only issue present in House Bill 411 is that it prohibits all pre-viability abortions 

utilizing a pseudo-gestational age as the benchmark. If Greene had moral concerns about the D & 

E procedure during late trimester abortions, they may regulate and restrict that specific 

procedure. If most of the abortions performed after fifteen weeks’ gestational age are D & E 

procedures, such restriction would alleviate Greene’s concerns about the “barbaric practice” and 

render most post-fifteen-week abortions obsolete. However, the language in House Bill 411 

limiting all pre-viability abortion procedures by one week, whether the actual effect of the bill 

would render most or all late term abortions obsolete, directly contradicts Casey. House Bill 411 

is not tailored in purpose to a specific interest, and its effect is too broad to adhere to Casey. 

Greene’s attempt to affiliate several interests with House Bill 411—fetal pain, barbaric 

procedures associated with late term abortions, maternal health risks, few women electing late 

term abortions—are not collectively advanced through broadly prohibiting all abortions after 

fifteen weeks. It is an arbitrary prohibition attempting to constrict the one principle Casey 

maintained: the state may not prohibit a woman’s right to choose to have an abortion before 

viability. 

Here, the issue of whether Greene’s House Bill 411 violates constitutional and 

precedential standards by prohibiting abortions after fifteen weeks’ gestation is clearly 

affirmative. Wholesale prohibitions on abortion based on legislature-induced gestational age or 

other factors violates Casey and subsequent jurisprudence. Casey allows broad discretion for 

legislatures to enact regulations limiting the means or methods of pre-viability abortions, but 

firmly forbids outright prohibitions. Greene has innumerable options to implement regulations on 

abortions that do not conflict with Casey. House Bill 411 is an overt prohibition, and the State’s 
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interest, no matter how important, cannot override a woman’s right to choose to terminate her 

pregnancy before viability. For these reasons, House Bill 411 should be held unconstitutional. 

II. House Bill 222 imposes an undue burden on a woman’s right to choose.  

This Court should affirm the Fourteenth Circuit’s holding that the State of Greene’s fetal 

remains provision is unconstitutional. “[H]eightened review is in order” when a law “implicates 

‘the right of [a] woman to choose to have an abortion before viability and obtain it without undue 

interference from the State.’” Box v. Planned Parenthood of Ind. & Ky., Inc., 139 S. Ct. 1780, 

1793 (2019) (Ginsburg, J. concurring) (quoting Casey, 505 U.S. at 846). Once a court has 

determined the right to choose is implicated, the substantial obstacle test is the appropriate tool to 

ascertain constitutionality. Hellerstedt, 136 S. Ct. at 2316. In applying this test, a court must 

“consider the burdens a law imposes on abortion access together with the benefits those laws 

confer.” Id. at 2309 (quoting Casey, 505 U.S. at 887–898).  

Additionally, as applied to states through the Fourteenth Amendment, the First 

Amendment prohibits the state from compelling content-based speech. Hurley v. Irish-Am. Gay, 

Lesbian & Bisexual Grp. Of Bos., 515 U.S. 557, 573 (1995). When a state takes action that 

forces private citizens to speak on the state’s behalf, these laws are subjected to strict scrutiny, 

requiring a narrowly tailored solution to a compelling state interest. Turner Broad. Sys., Inc. v. 

FCC, 512 U.S. 622, 642 (1994). 

Finally, even if a law does not trigger heightened scrutiny under the Due Process Clause 

or the First Amendment, a state still bears the burden to show a rational relationship between the 

means employed by a regulation and the ends the state claims to achieve. Akron v. Akron Ctr. for 

Reprod. Health, Inc., 462 U.S. 416, 430 (1983), overruled on other grounds by Casey, 505 U.S. 

at 833. 
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The State of Greene’s embryonic and fetal remains provisions place an undue burden on 

a woman’s right to choose. By imposing higher costs and possibly forcing women to look out of 

state for care, women will face a substantial obstacle in their path to exercising their 

constitutional right. Moreover, Greene’s law compels physicians to do more than provide woman 

the necessary information for informed consent, but, in fact, to state a viewpoint force fed to 

them by the state in requiring a woman to affirmatively choose the means of fetal disposal. This 

compulsion of speech for a medical professional triggers strict scrutiny. Under this analysis, 

Greene cannot show that “respect for unborn life” by compelling a conversation with women is a 

sufficiently compelling objective as to outweigh a physician’s right to free speech. Lastly, even if 

this Court chooses to review the case under the rational basis test, the provisions remain 

unconstitutional. The only stated benefits for the statute are preserving medical integrity and 

“respect for unborn life,” but the statute only provides this respect for fetal remains disposed of 

at a healthcare facility. This incongruency highlights the overarching lack of objective benefits 

this statute provides as an illegitimate means to an unrelated end. Accordingly, this Court should 

affirm the lower court’s holding that the State of Greene’s fetal remains provision is 

unconstitutional. 

A. The State of Greene’s fetal remains provisions place an impermissible undue 
burden upon a woman’s right to choose an abortion. 

This Court should find that House Bill 222 is unconstitutional as it poses an undue 

burden upon a woman’s right to choose an abortion. Courts are required “to apply the undue 

burden standard when evaluating potential restrictions on abortion.” Whole Woman’s Health v. 

Smith, 338 F. Supp. 3d. 606, 620 (W.D. Tex. 2018) (citing Hellerstedt, 136 S. Ct. at 2309). To do 

so “requires that courts consider the burdens a law imposes on abortion access together with the 

benefits those laws confer.” Id. at 621 (quoting Hellerstedt, 136 S. Ct. at 2309). If a law does not 
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“confer ‘benefits sufficient to justify the burdens upon abortion access that [it] imposes,’ then 

‘[it] places a substantial obstacle in the path of women seeking [an] abortion, . . . constitutes an 

undue burden on abortion access, and . . . violates the Federal Constitution.’ Id. (quoting 

Hellerstedt, 136 S. Ct. at 2300). Here, the sole benefit of House Bill 222 is “respecting the life of 

the unborn.” R. at 5. When weighed against the burdens women will face as a result of this bill, 

such as increased costs of care and the possibility that access to abortions altogether will cease in 

Greene, this Court should find House Bill 222 imposes an undue burden upon a woman’s right to 

terminate her pregnancy. 

i. The State of Greene may not endorse a viewpoint that ultimately places an undue 
burden upon a woman’s access to an abortion. 

A state may not endorse a viewpoint that imposes heavy burdens upon a woman’s right to 

terminate her pregnancy. In Smith, 338 F. Supp. 3d. at 614, a state modified its regulations for 

the disposal of medical waste to classify fetal remains at its own unique category of waste. Under 

the new classification, fetal remains were encompassed by a new term: “fetal tissue.” Id. This 

reclassification required that all fetal tissue be disposed of by “internment, incineration followed 

by internment, or steam disinfection followed by internment” regardless of gestational age. Id. 

The effect of this modification meant that fetal tissue could no longer be disposed of in the 

traditional ways that conformed with medical practices, resulting in an increased cost to 

providers. Id.  

The state’s sole justification for this change was to “express the state’s profound respect 

for the life of the unborn by providing for a dignified disposition of embryonic and fetal tissue 

remains.” Id. at 615 (quoting TEX. HEALTH & SAFETY CODE ANN. § 697.001 (West 2017)). 

The United States District Court for the Western District of Texas held that this new method of 

disposal violated the Due Process Clause. Id. at 642. In its reasoning, the court weighed the 
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claimed benefits of the statute with the burdens placed upon women’s access to abortions in the 

state. Id. at 623. While the benefits were limited to the sole objective of “respect for potential life 

after a pregnancy has ended,” the court found numerous burdens. Id. at 623, 629.  

Specifically, the court focused on the systemic pitfalls of forcing fetal tissue to be 

handled in a unique manner. Id. at 630. The court noted that there was only one vendor in the 

entire state that would provide disposal of fetal remains and the new legislation put that 

relationship in jeopardy. Id. The court also expressed concern that, while the legislation was 

passed as a means to respect unborn life, “there is some evidence that the challenged law [is] part 

of a thinly veiled effort to further restrict abortion access.” Id. at 634. In combination, the court 

concluded that the new law would “likely trigger a shutdown of women’s healthcare providers 

unable to cobble together a patchwork of [resources] to meet their disposal needs.” Id. 

Finally, the court emphasized that “[p]eople hold diverse beliefs about the status of 

developing human life based on religion, science, culture, and personal experience. Id. As a 

result, the court found that the state had “burden[ed] those women whose beliefs differ[ed] from 

the viewpoint of the state.” Id. at 636. On balance, the court found the law conveyed “minimal, if 

any benefits, while simultaneously imposing significant burdens on pregnancy-related medical 

care, especially abortion access.” Id. 

Here, the State of Greene’s fetal remains provisions are nearly identical both in form and 

in justification to the regulations set out by the state in Smith. First, both create new definitions 

for fetal and embryonic remains that separate them from other surgical byproducts. R. at 5; 

Smith, 338 F. Supp. 3d at 615. Second, both statutes were enacted with the stated goal of 

“respect[ing] the life of the unborn.” Id. Finally, both statutes cause concern that they are merely 

a means to restrict access to abortions. House Bill 222 was passed nearly simultaneously with 
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House Bill 411, which also restricts access to abortions, albeit more plainly. R. at 5. Moreover, 

the bill came in the wake of a newly elected governing body which ran on a platform 

emphasizing a strong pro-life stance. R. at 3.  

Like the regulations in Smith, which were held to confer minimal benefits, so too should 

this Court find that solely “respecting the life of the unborn” is not a compelling enough benefit 

to outweigh the substantial burdens this legislation places upon the women of Greene. As the 

Smith court noted, restrictions such as these can, in effect, collapse the infrastructure allowing 

facilities like the Clinic to operate. In a state like Greene where the Clinic is the only remaining 

abortion provider in the state, such a threat is a death knell for women’s right to terminate a 

pregnancy. Moreover, by asserting a view in favor of respecting life in this particular manner, 

Greene effectively alienates every woman in the state who does not share the same viewpoint. 

This is perfectly analogous to the harm noted by the Smith court. Simply put, this Court should 

adopt the reasoning that the Western District of Texas did: the embryonic and fetal remains 

provisions will take a psychological toll on the women of the state that constitutes an undue 

burden upon a woman’s right to terminate.  

ii. House Bill 411 will stretch an already strained healthcare system to its limits. 

Arbitrary health regulations on abortion place an undue burden upon a woman’s right to 

an abortion. In Whole Woman’s Health v. Hellerstedt, 136 S. Ct. at 2300–01, a state passed a law 

heightening regulatory requirements for abortion clinics. Evidence was produced that no more 

than eight clinics would remain to provide abortions if the regulation were left in effect, causing 

each facility to process between 7,500 and 10,000 patients a year. Id. at 2302. This Court held 

that the regulation was unconstitutional. Id. at 2318. In its reasoning, this Court stated: “[t]he 

suggestion that [up to] eight providers could meet the demand of the entire state stretches 

credulity.” Moreover, this Court recited its previous findings in Casey: “[u]nnecessary health 
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regulations that have the purpose or effect of presenting a substantial obstacle to a woman 

seeking an abortion impose an undue burden on the right.” Id. at 2300 (quoting Casey, 505 U.S. 

at 878). 

House Bill 222 is not a regulation that confers any benefit to the health of the women it 

governs. In Gonzales, 550 U.S. at 146, several abortion providers challenged a federal statute 

regulating partial–birth abortions. Id. at 133. The act banned doctors from performing abortions 

only where the “fetus is just inches before completion of the birthing process.” Id. at 157. Using 

the viability framework, this Court upheld the act because the regulations in the act did not 

present an undue burden. Id. at 156. This court again looked to its reasoning in Casey to state: “a 

law which serves a valid purpose, one not designed to strike at the right [to an abortion] itself 

[and] has the incidental effect of making it more difficult or more expensive to procure an 

abortion cannot be enough to invalidate it.” Id. at 157–158 (quoting Casey, 550 U.S. at 874). 

Moreover, this Court emphasized that the act in question was only a regulation restricting access 

to one means of performing an abortion. See id. at 163.  

Although this Court ruled in favor of the regulation in Gonzales, this Court should rule 

against the state regarding Greene’s embryonic and fetal remains provisions. Like in Hellerstedt, 

where the state passed an arbitrary regulation on abortion, similarly, House Bill 222 is an 

arbitrary regulation with limited benefit to the women of Greene. Moreover, where this Court 

noted a possible clientele of 7,500 to 10,000 patients a year “stretches incredulity” in Hellerstedt, 

the Clinic in Greene already serves 25,000 women a year as the sole remaining abortion provider 

in the Greene, R. at 3. The added burden of a complex fetal disposal regime will only further 

strain a system that is bursting at its seams. As a result, unlike the legislation in Gonzales which 

only prohibited one means of performing an abortion, the Greene embryonic and fetal provisions 
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will ultimately take the decision out of the hands of women to have an abortion by possibly 

removing access altogether.  

Additionally, even if House Bill 222 does not put the Clinic out of business, it will 

undoubtedly raise costs, which will likely be passed on to patients. With an absence of 

alternatives in Greene, women will have no choice but to shoulder the market inefficiencies 

created by a statutory regime that has left but one provider in the state. Finally, unlike the 

Gonzales legislation where the regulation affected the procedure of receiving an abortion, 

Greene’s legislation affects only the remains of already aborted or miscarried fetuses, R. at 5. 

There is no tangible benefit to the health of the mother, but the statute renders a burden upon her 

solely based on Greene’s own viewpoint of respecting unborn life. Accordingly, this Court 

should find that House Bill is an arbitrary regulation that imposes an undue burden upon the 

women of Greene.  

B. By forcing women to make the ultimate decision for the disposal of their fetus 
through a conversation with their physician, House Bill 222 is a compulsion of 
speech that violates the First Amendment. 

House Bill 222 is an unconstitutional command for physicians to speak on behalf of the 

State of Greene. Laws that “target speech based on its communicative content” are 

presumptively unconstitutional and subject to strict scrutiny. Nat’l Institute of Fam. & Life 

Advocs. v. Becarra, 138 S. Ct. 2361, 2371 (2018) (quoting Reed v. Town of Gilbert, 135 S. Ct. 

2218, 2226 (2015)). When a law compels an individual to “speak a particular message,” id., such 

that the regulation “alters the content of [an individual’s] speech,” it is a content-based 

restriction, id. (quoting Riley v. Nat’l Fed. Of Blind of N.C., Inc., 487 U.S. 781, 795 (1988)). This 

Court has carved out only two exceptions to this bright-line rule: commercial speech and 

professional conduct. Id. at 2372 (citations omitted).  
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Neither of this Court’s exceptions to content-based restrictions on speech apply here. In 

National Institute of Family & Life Advocates v. Becarra, 138 S. Ct. at 2368, a state passed a law 

requiring pregnancy clinics to disseminate notices informing patients whether the clinic was 

licensed to provide medical services, and, if so, the availability of alternative, state-funded 

services. This Court applied strict scrutiny to hold that the notice was unconstitutional. Id. at 

2378. Before applying strict scrutiny, however, this Court considered if either of the carve-outs 

to protected speech applied. Id. at 2372. First, this Court rejected the commercial speech 

exception, stating that it only applied to laws requiring professionals to “disclose factual, 

noncontroversial information in their ‘commercial speech.’” Id. (emphasis added) (citations 

omitted). Second, this Court looked to Casey in reasoning that the professional conduct 

exception only exempts regulations that target speech “as part of the practice of medicine” such 

as an informed consent provision.  Id. at 2373 (quoting Casey, 505 U.S. at 884). 

The commercial speech exception is limited to the mandated disclosure of factual 

information to consumers. In Zauderer v. Off. Of Disciplinary Couns. of Ohio, 471 U.S. 626, 631 

(1985), an attorney ran ads in a local newspaper that ran afoul of his state’s rules of professional 

conduct. The attorney contested these rules as unconstitutional regulations of speech. Id. at 635. 

This Court held that requiring the disclosure of factual, uncontroversial information is not an 

undue restriction upon free speech. Id. at 651. This Court reasoned that the value to consumers 

by compelling disclosure outweighs an individual’s interest in protected speech when the state is 

“not attempt[ing] to ‘prescribe what shall be orthodox in politics, nationalism, religion, or other 

matters of opinion.’” Id. (quoting West Virginia State Bd. of Ed. V. Barnette, 319 U.S. 624, 642 

(1943)). 
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A regulation must provide a patient information that is relevant to an abortion to fall into 

the professional conduct exception. In EMW Women’s Surgical Center, P.S.C. v. Beshear, 920 

F.3d at 424 (citing Ky. Rev. Stat. Ann. § 311.727 (West 2017)), a state passed a law requiring 

physicians to perform an ultrasound and explain to the patient what the displayed images meant, 

including pointing out organs and playing audio of the fetus’s heartbeat. The Sixth Circuit held 

the law was a permissible restriction on professional conduct. Id. at 430. The court reasoned that 

the regulation was akin to an informed consent provision by “giv[ing] a patient greater 

knowledge of the unborn life inside her” and “more knowledge about the effect of an abortion 

procedure.” Id.  

Here, House Bill 222 is a content-based restriction on free speech subject to strict 

scrutiny. Like the coercive statute in Becarra that forced medical professionals to make 

disclosures on behalf of the state, House Bill 222 is a coercive measure by the State of Greene 

forcing its views on the value of life to patients through the vessel of medical professionals. As 

this Court found in Becarra, such a ruse is a content-based restriction on speech necessitating the 

most exacting level of scrutiny. Moreover, though Greene may contend that House Bill 222 falls 

into one of the carve-outs this Court has created in this hardline rule, this Court’s precedent 

instructs otherwise.  

First, House Bill 222 cannot be described as commercial speech. Unlike Zauderer, where 

the state was only requiring the disclosure of uncontroversial facts, here Greene is compelling 

the medical profession to solicit a response from a woman seeking an abortion, R. at 5. 

Moreover, the requirements in Zauderer were limited to noncontroversial topics, bereft of any 

undertones of opinion. In contrast, Greene’s regulation plainly relates to over fifty years of 



 27 

controversy in the meaning of unborn life. As such, House Bill 222 cannot find shelter within the 

commercial speech exception.  

Second, Greene’s regulation has no relationship to the health of the mother or the 

procedure involving the fetus, unlike the regulation in Beshear. There, the state’s regulation was 

likened by the Sixth Circuit to an informed consent provision because it required certain 

disclosures to the woman about the fetus and the procedure that was about to occur. Here, 

Greene’s law is simply an impediment to a woman’s right to an abortion by forcing a physician 

to have a conversation with the woman about the disposal of the remains. See R. at 5. Nothing in 

the content of the conversation has any medical relevance to the health of the mother. Everything 

that is discussed focuses solely on what to do after an abortion. R. at 5. The Bill does nothing to 

give the mother “greater knowledge of the unborn life inside her” because it focuses only on 

what to do with the remains of the aborted fetus, R. at 5. Thus, while respect for unborn life may 

be a permissible priority for the State of Greene, it may not use its police powers to force 

medical professionals to speak on its behalf. 

Under strict scrutiny, House Bill 222 fails to pass constitutional muster. Greene only 

advances interests in preserving medical ethics and respect for unborn life as the compelling ends 

necessary for a restriction of free speech, R. at 5. This is analogous to the argument advanced in 

Becarra, which this Court struck down under strict scrutiny. Similarly, this Court should reach 

the same conclusion when applying strict scrutiny to House Bill 222. Accordingly, this Court 

should find that House Bill 222 is an unconstitutional restriction upon free speech. 

C. Even if House Bill 222 does not place an undue burden upon women seeking an 
abortion or a physician’s right to free speech, the State of Greene has failed to show 
a rational basis for the bill’s enactment. 
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Greene’s stated goals of promoting “medical ethics” and “respect[ing] the life of the 

unborn” are not rationally met by House Bill 222. Even if a law does not impose a substantial 

obstacle to a woman’s right to choose an abortion, a state still bears the burden to show the law 

has a “legitimate purpose” and is “reasonably related to [its] stated goal.” June Med. Servs. 

L.L.C. v. Russo, 140 S. Ct. 2103, 2138 (2020) (Roberts, C.J, concurring) (quoting Casey, 550 

U.S. at 882). While the potential burdens of an abortion regulation are left to the substantial 

obstacle test, a court must still consider the benefits, if any, of the law in question when 

determining rationality. Id. (quoting Casey, 550 U.S. at 878).  

To pass rational basis muster, a law be rationally related to a legitimate government 

interest.  In Box, 139 S. Ct. at 1782, a state’s law changed the definition of fetal remains to 

become outside the definition of infectious and pathological waste. Id. at 1782. This prevented 

fetal remains from being incinerated along with surgical byproducts. Id. However, the law also 

“authorized simultaneous cremation of fetal remains” and did not change the right of the woman 

to determine the disposal of said remains. Id. This Court held that, under rational basis review, 

the stated interest of Indiana to dispose of fetal remains in a dignified way was rationally met by 

the provisions. Id. at 1782.1 Because the law only had to be “rationally related to [a] legitimate 

government interest[],” the Court upheld the provisions. Id. (quoting Washington v. Glucksberg, 

521 U.S. 702, 728 (1997)).  

This Court’s holding in Box should be limited to the facts of that case. In Hopkins v. 

Jegley, 510 F. Supp. 3d 638, 650 (E.D. Ark. 2021), the Eighth Circuit remanded a fetal remains 

provision for further review after this Court’s decision in Box. The law in question did not 

 
1 The parties in Box did not raise the question of whether a fetal remains provision places an 
undue burden upon a woman’s right to an abortion, so this Court did not reach the issue. See 
Box, 139 S. Ct. at 1782. 
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change any procedures for the disposal of fetal tissue, but, instead, subjected healthcare providers 

to a complex statutory regime that had previously applied only to the handling of human 

remains. Id. at 782–83. The Arkansas district court held that the statute had no reasonable 

relationship to promoting medical ethics or women’s health. Id. at 783. The court reasoned that 

while the stated objective of the law was to “demonstrat[e] respect for the life of the unborn,” 

there was no distinguishable difference in the method of disposal between the new law and its 

predecessor. Id. Instead, the new regime “only impose[d] . . . complex requirements for 

authorization of disposal that [were] separate and apart from the method.” Id. 

Here, the State of Greene fails to advance a rational relationship between House Bill 222 

and the Greene’s stated goals of medical ethics and respecting the life of the unborn. Like in 

Hopkins where the state’s law simply added complexity to the disposal process of fetal remains, 

here House Bill 222 only serves to complicate the process of disposing of fetal remains by 

requiring burial permits and restricting a healthcare provider’s ability to simultaneously cremate 

fetuses or dispose of fetal tissue in conjunction with surgical byproducts, R. at 5–6. This is 

distinct from Box, where the state’s provisions at least derived some degree of benefit by 

allowing for the simultaneous cremation of fetal tissue. Moreover, the sparse benefits Greene 

relies upon for justifying House Bill 222 are undermined by only regulating the disposal of fetal 

tissue for clinics but not for women who opt to dispose of a fetus in their own manner, R. at 5. 

This juxtaposition of fetal disposal clearly illustrates the lack of rationality of Greene’s law by 

supposedly promoting respect when a clinic handles a fetus but making no regulation of other 

condoned avenues of disposal. The absence of tangible benefits of House Bill 222 clearly shows 

it is simply an attempt to limit a woman’s access to an abortion, rather than a legitimate goal 
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brought to bear by rational means. Accordingly, this Court should find that House Bill 222 is 

unconstitutional when applying rational basis analysis. 

CONCLUSION 

 This Court should affirm both Fourteenth Circuit’s holdings for House Bill 411 and 

House Bill 222. House Bill 411 is concededly a pre-viability ban on abortion, which this Court 

and numerous circuit courts have consistently struck down as unconstitutional for over the past 

forty years. Additionally, House Bill 222’s veiled attempt to limit a woman’s right to an abortion 

by complicating the disposal process for fetal remains is unconstitutional for two reasons. First, 

House Bill 222 presents an undue burden upon a woman’s right to an abortion and the stated 

benefits are insufficient to outweigh this cost. Second, House Bill 222 compels content-based 

speech from medical professionals in violation of the First Amendment. This violation 

necessitates strict scrutiny review, and the State of Greene simply cannot provide a reason 

compelling enough to force a private citizen to speak on its behalf. For these reasons, this Court 

should affirm the Fourteenth Circuit’s holdings. 
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