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QUESTIONS PRESENTED 

 
I. The Due Process Clause prohibits the government from affirmatively compelling one’s life 

to a government-determined end. For nearly five decades, the Supreme Court has 

recognized this Clause protects the right of a woman to decide whether to end her 

pregnancy before fetal viability. The State of Greene banned all elective abortion 

procedures after the fifteenth week of pregnancy, well before viability. Does a prohibition 

on pre-viability abortions violate the Due Process Clause?  

 

II. The Supreme Court recognizes that a state regulation which places a substantial obstacle 

in the path of a woman seeking a pre-viability abortion is an unconstitutional undue burden. 

The State of Greene requires abortion providers to dispose of fetal remains just as human 

remains, increasing expenses to providers and placing psychological burdens on women. 

Does equating fetal remains with bodily remains unduly burden women seeking abortion?  
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STATEMENT OF FACTS 

Each year, providers perform around 25,000 abortions in the State of Greene. R. at 3. Many 

of these abortions occur in the embryonic stage of pregnancy, which runs from fertilization to 

about eight to ten weeks into the pregnancy. Id. Typically, medical abortions are available up to 

the tenth week of pregnancy, while surgical abortions commonly occur up to the twenty-second 

week. Id.  

Greene Women’s Health Clinic, LLC, (“the Clinic”) is a health clinic that offers abortion 

services in the State of Greene. R. at 4. The Clinic is the only licensed abortion facility in the state. 

Id. As a physician at the clinic, Dr. Elon Sternberger performs surgical abortions. Id. Though the 

Clinic does not provide abortion services after week sixteen of a pregnancy, it provides abortion 

services to at least one woman per week fourteen weeks and six days after conception. R. at 8.  

Following Greene statutes that allowed for either burial or cremation of the fetal remains, 

facilities that provide abortions commonly disposed of embryonic and fetal tissue through 

incineration along with other surgical byproducts. R. at 5. Typically, the Clinic used a contractor 

to periodically dispose of such byproducts. R. at 5. Accordingly, the Clinic regularly incinerated 

multiple fetuses simultaneously. Id.  

A.  The Abortion Ban 

The State of Greene General Assembly enacted House Bill 411, entitled the “Gestational 

Age Act” (“HB 411”). R. at 3. HB 411 provides that, except in exceptional circumstances, 

physicians cannot perform abortion services until the physician first determines and documents a 

fetus’s probable gestational age. Id. Then,  

[e]xcept in a medical emergency or in the case of a severe fetal abnormality, a 
person shall not perform, induce, or attempt to perform or induce an abortion of an 
unborn human being if the probable gestational age of the unborn human being has 
been determined to be greater than fifteen (15) weeks.  
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Id. Under Greene law, it is a felony to knowingly and intentionally perform an abortion the law 

prohibits. R. at 4. Moreover, a person who knowingly and intentionally provides an unlawful 

abortion is subject to disciplinary sanctions and civil liability for wrongful death. Id. Thus, any 

physician who performs an abortion on a fetus determined to have a gestational age of greater than 

fifteen weeks commits a felony subject to criminal and civil penalties. 

The State legislature, in passing HB 411, made several legislative findings. Id. Among 

them, the Legislature found that abortions performed after fifteen weeks gestation harm the health 

of the mother, demean the medical profession, and carry risks to maternal health that increase with 

gestational age. Id. While the Legislature also found that developments in prenatal development 

show that fetuses can sense outside stimuli by twelve weeks gestation, it did not limit abortions 

performed between weeks twelve and fifteen. Id. The State claims that based on its findings, HB 

411 furthers its interest in protecting women’s health. Id. 

Despite the legislative findings when the State passed HB 411, the State conceded that it 

has identified no medical evidence that a fetus would be viable at fifteen weeks. Id. The State also 

conceded that HB 411 bans abortions completely for some women before viability. Id.  

B.  The Fetal Remains Provision 

The State of Greene also adopted House Bill 222 (“HB 222”). R. at 5. HB 222 regulated 

the disposition of embryonic and fetal tissue resulting from the termination of a pregnancy, 

whether through abortion, still birth, or miscarriage. Id. Specifically, HB 222 restricted how 

abortion providers must dispose of aborted fetal remains. Id. The law provided that the healthcare 

provider must afford the woman “the right to determine the final disposition of an aborted fetus.” 

Id. The statute required that a healthcare facility inform the mother that she has the ultimate right 

to determine the final disposition of the remains. Id. In most cases, women chose to take part no 
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part in the disposition. Id. Because of this, the Clinic had the burden of disposing of the embryonic 

and fetal remains. Id.  

As a result, HB 222 altered the way abortion providers must dispose of an aborted fetus 

when a woman elected not to do so herself. Id. First, the new law provides:  

[a]n abortion clinic or healthcare facility having possession of an aborted fetus shall 
provide for the final disposition of the aborted fetus. The burial transmit permit 
requirements of Greene St. Ann. § 16-37-3 apply to the final disposition of an 
aborted fetus, which must be interred or cremated.  
 

R. at 5–6. The new law specified that “[a]borted or miscarried fetuses may not be cremated by 

simultaneous cremation.” R. at 6. Additionally, the new law changed the definitions of both 

infectious and pathological waste, stating that these terms do not include aborted or miscarried 

fetal remains. Id. The Legislature, in passing HB 222, purported to advance its legitimate interests 

in promoting ethics in the practice of medicine and ensuring abortion providers dispose of fetal 

remains in a method that shows respect for the “life of the unborn.” R. at 5. 

Thus, under HB 222, healthcare facilities charged with the disposal of fetal remains must 

obtain a burial transmit permit for each abortion performed, in the same manner it would for the 

transportation or disposition of a deceased human body. Id. Further, healthcare facilities like the 

Clinic would no longer be able to contract with third parties to dispose of aborted fetal material 

with other surgical byproducts. Id. Instead, HB 222 compelled the Clinic to individually bury or 

cremate the fetal remains. Id. at 6.  

STATEMENT OF THE CASE 

 The Clinic commenced the instant action the day Greene enacted HB 411. R. at 4. The 

Clinic challenged HB 411 on behalf of itself and its patients and doctors that, respectively, seek 

and perform abortion services at the Clinic. Id. The Clinic also challenged HB 222, seeking 
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declaratory and injunctive relief from both laws. R. at 6, 4. The District Court issued preliminary 

injunctions temporarily barring the enforcement of both laws. Id. 

 As for HB 411, the District Court limited discovery to the viability issue. R. at 4. The court 

reasoned that the statute “effectively ban[s] all elective abortions after fifteen weeks,” and that 

under the jurisprudence of the Supreme Court, such a prohibition is per se unconstitutional if it 

occurs before viability. Id. Rather than trying to justify HB 411 within the Supreme Court’s 

framework, the State rejected the viability framework entirely. Id. After discovery, the Clinic 

moved for summary judgment arguing fifteen weeks is before viability. Id. While Greene opposed 

the motion, claiming the law was merely regulatory rather than proscriptive, it conceded that HB 

411 bans abortions for some women before viability. Id. Because fifteen weeks is conclusively 

before viability, the District Court ruled for the Clinic and held HB 411 unconstitutional. R. at 5. 

The District Court permanently enjoined enforcement of HB 411. Id. The court rejected Greene’s 

assertion that, because the Clinic does not provide abortions after sixteen weeks, the injunction 

was not effective past that point. Id. 

As for HB 222, both parties moved for summary judgment. R. at 6. The District Court 

granted a permanent injunction, finding that HB 222 constituted an undue burden on women 

seeking access to abortion services within the State. Id. On appeal, the Fourteenth Circuit affirmed 

the District Court, holding that HB 411 and HB 222 violated the Due Process Clause of the United 

States Constitution. R. at 14.  

SUMMARY OF THE ARGUMENT 

 This Court should affirm the decision of the Fourteenth Circuit. The Due Process Clause 

of the Fourteenth Amendment says that no state “shall deprive any person of life, liberty, or 

property, without due process of law.” U.S. Const. amend. XIV. This Clause not only encompasses 
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procedural protections, it provides protections over certain fundamental interests so substantial 

that, absent a compelling interest, no process is sufficient for the government to restrict them. This 

Court has repeatedly recognized the Fourteenth Amendment prohibits the government from 

affirmatively compelling one’s life to a government-determined end. One of these recognized 

fundamental rights is the right to privacy.  

First, this Court should affirm because pre-viability prohibitions on abortion violate the 

Due Process Clause. Privacy, if tied to any right, is tied to the decision of an individual to be free 

from unwarranted government intrusion into matters fundamentally affecting a person. This Court 

has recognized the specific rights protected by privacy unambiguously include fundamental rights 

in matters of reproduction and family formation. Thus, for almost five decades, the Supreme Court 

has recognized this right to privacy, rooted in the Fourteenth Amendment, “encompass[es] a 

woman's decision whether or not to terminate her pregnancy.” Roe v. Wade, 410 U.S. 113, 153 

(1973). Just like the rights to contraceptives and marriage, the right to abortion is a personal 

decision involving individual dignity and autonomy. When the fundamental right to privacy is at 

stake, Courts examine the government action under the undue burden standard. This standard asks 

whether the government action places a substantial obstacle in the path of women seeking 

abortions.  

This Court has made clear that before viability, no matter the legitimate state interest, a 

prohibition on all elective abortions violates the Due Process Clause because such prohibitions 

constitute a per se substantial obstacle. The Court properly subjected the fundamental right of a 

woman to choose a pre-viability abortion to a bright-line rule that prohibitions on abortion are 

unconstitutional before the point of viability. These “regulations” compel a government-

determined end and thus constitute an unquestionable infringement on women’s constitutional Due 
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Process rights. Stare decisis demands a continued recognition of abortion as a fundamental right. 

That said, even if this Court evaluates pre-viability prohibitions on abortion under rational basis, 

the legitimate interests advanced by the State of Greene are not rationally related to the prohibition.  

Second, this Court should affirm because requiring disposal of fetal remains just as human 

remains is an undue burden. States may regulate abortion if they impose only those restrictions 

that do not unduly burden a woman seeking an abortion. A state statute requiring that all fetal 

remains be disposed of just as human remains imposes an undue burden because it imposes 

substantial obstacles in the path of women seeking abortions. Because it adds costly logistical 

difficulties related to disposal, it discourages clinics from providing abortion services and increases 

costs for women seeking abortions. Further, a statute requiring the disposal of fetal remains just as 

human remains creates an undue burden by compelling women to adopt a State’s own views about 

morality and human life. Even applying rational basis review, a statute dictating the disposal of 

fetal remains in this way leads to an arbitrary deprivation of the right to access abortions. For these 

reasons, this Court should affirm the decision of the Fourteenth Circuit.  

STANDARD OF REVIEW 
 

A motion for summary judgment is properly granted if “the pleadings, depositions, answers 

to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that the moving party is entitled to judgment as a matter 

of law.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247 (1986). This Court reviews summary 

decision decisions “de novo without relying on the lower courts’ understanding . . . .” Eastman 

Kodak Co. v. Image Tech. Servs., Inc., 504 U.S. 451, 465 n. 10 (1992). This Court’s “decision to 

grant certiorari represents a commitment of scarce judicial resources with a view to deciding the 

merits of one or more of the questions presented in the petition.” City of Oklahoma City v. Tuttle, 
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471 U.S. 808, 816 (1985). When a party bears the burden of proof at trial, Federal Rule of Civil 

Procedure 56(c) mandates the entry of summary judgment when that party fails to make a showing 

sufficient to establish the existence of an element essential to the party’s case. Celotex v. Catrett, 

477 U.S. 317, 322–23 (1986). 

ARGUMENT 
 

 The Due Process Clause of the Fourteenth Amendment says that no state “shall deprive 

any person of life, liberty, or property, without due process of law.” U.S. Const. amend. XIV. The 

Clause encompasses two types of protections. First, the Due Process Clause guarantees procedural 

protections when the government attempts to deprive someone of their life, liberty, or property 

interests¾named Procedural Due Process. See Collins v. City of Harker Heights, 503 U.S. 115, 

125 (1992). Second, the Due Process Clause guarantees protections over certain fundamental 

interests so substantial that no process is sufficient for the government to restrict them absent a 

compelling interest—named Substantive Due Process. Washington v. Glucksberg, 521 U.S. 702, 

719–21 (1997); Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833 (1992); Collins, 503 U.S. 

at 125.  

For almost five decades, the Supreme Court recognized the right to privacy, rooted in the 

Fourteenth Amendment, “encompass[es] a woman's decision whether or not to terminate her 

pregnancy.” Roe, 410 U.S. at 153. Although States may regulate abortion, they may impose only 

those restrictions that do not unduly burden a woman seeking an abortion, and may not impose 

any restriction that amounts to a complete ban on that right before viability. Casey, 505 U.S. at 

870. To find a violation of Substantive Due Process in the abortion context, the Court looks to both 

the purported interests of the state and whether the regulation results in a substantial obstacle in 

the path of a woman’s choice. Id. If, while furthering a State’s valid interest, a statute has the effect 
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of placing a substantial obstacle in the path of a woman’s choice, the statute is invalid. Id. Yet, if 

the statute does not have that effect, the inquiry then turns to whether the regulation is reasonably 

related to a legitimate state interest. Id. 

This Court should affirm the Fourteenth Circuit’s decision for two reasons. First, all pre-

viability prohibitions on elective abortions implicate the Due Process Clause because they deprive 

women of the fundamental right to make personal choices involving individual dignity and 

autonomy. They constitute a per se undue burden on access to abortion services. Second, requiring 

healthcare facilities to bury or cremate embryonic and fetal remains just as other human remains 

constitutes an undue burden. The significant expense to providers and psychological burden on 

women both create substantial obstacles in accessing abortion services.  

I. THIS COURT SHOULD AFFIRM BECAUSE PRE-VIABILITY PROHIBITIONS ON 
ELECTIVE ABORTIONS VIOLATE THE DUE PROCESS CLAUSE.  

 
Substantive Due Process recognizes there are certain aspects of individual liberty that the 

government may not obstruct. The most notable of these are preserved in the Bill of Rights. But 

substantive liberties also include other rights and liberties which the courts recognize to be 

“fundamental.” See, e.g., Glucksberg, 521 U.S. at 720–21; Reno v. Flores, 507 U.S. 292, 301–02 

(1993). The Court recognized this protection of fundamental substantive rights, via the Due 

Process Clause, in the late nineteenth century, and considered the debate settled almost one 

hundred years ago. See Mugler v. Kansas, 123 U.S. 623, 660–61 (1887). See also Whitney v. 

California, 274 U.S. 357, 373 (1927) (Brandeis, J. concurring). While this Court explained that it 

is hard to precisely define what rights the Due Process Clause guarantees as “fundamental,” some 

concepts “have been definitely stated.” Meyer v. Nebraska, 262 U.S. 390, 399 (1923).  

Pre-viability prohibitions on elective abortions implicate the Substantive Due Process right 

to privacy. Such prohibitions on elective abortions violate the Due Process Clause for three 
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reasons. First, pre-viability prohibitions on abortions deprive women of the fundamental right to 

make personal choices involving individual dignity and autonomy. Second, pre-viability 

prohibitions on abortion constitute an undue burden, as they categorically place a substantial 

obstacle in the path of a woman seeking an abortion. The Supreme Court properly determined that, 

before viability, no state interest is enough to prohibit a woman from making the ultimate decision 

to terminate a pregnancy. Third, stare decisis demands keeping in line with most Supreme Court 

precedent. Finally, even if this Court holds pre-viability prohibitions on abortions do not violate 

the fundamental right to privacy, the legitimate interests advanced by the State of Greene fail 

rational basis review. 

A. Pre-Viability Prohibitions on Elective Abortions Violate the Due Process 
Clause Because They Implicate the Fundamental Right to Privacy.  

 
Pre-viability prohibitions on abortion implicate the fundamental right to privacy because 

they deprive women of the right to decide matters of individual dignity and autonomy. To 

determine whether an asserted right is fundamental under the Due Process Clause, thus prohibiting 

the government from intrusion into such aspects of an individual’s life, this Court employs dual 

analyses. First, the Court looks to liberties which are, objectively, “deeply rooted in this Nation’s 

history and tradition.” Glucksberg, 521 U.S. at 720–21. That said, “history and tradition guide and 

discipline this inquiry but do not set its outer boundaries.” See Obergefell v. Hodges, 576 U.S. 644, 

664 (2015) (“That method respects our history and learns from it without allowing the past alone 

to rule the present.”); see also Casey, 505 U.S. at 847 (“[i]t is tempting . . . to suppose that the Due 

Process Clause protects only those practices . . . that were protected against government 

interference by other rules of law when the Fourteenth Amendment was ratified. But such a view 

would be inconsistent with our law.”) (internal citations omitted).  
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Following the first inquiry, the Court looks to whether the asserted right is “‘implicit in the 

concept of ordered liberty,’ such that ‘neither liberty nor justice would exist if they were 

sacrificed.’” Glucksberg, 521 U.S. at 721. As Justice Kennedy explained in Obergefell, this 

Nation’s understanding of injustice evolves. See 576 U.S. at 664 (“[t]he generations that wrote and 

ratified the Bill of Rights and the Fourteenth Amendment did not presume to know the extent of 

freedom in all of its dimensions, and so they entrusted to future generations a charter protecting 

the right of all persons to enjoy liberty as we learn its meaning.”). Thus, the Constitution protects 

claims to liberty that develop from this Nation’s understanding of injustice. See id. This Court has 

identified several instructive instances.  

The earliest idea that unspecified fundamental rights exist in the text of the Constitution 

comes from the Ninth Amendment: “The enumeration in the Constitution, of certain rights, shall 

not be construed to deny or disparage others retained by the people.” U.S. Const. amend. IX. 

Though not enumerated in the Constitution, the Court recognizes the right to privacy as a 

fundamental right retained by the people of the United States, see, e.g., Griswold v. Connecticut, 

381 U.S. 479, 485–86 (1965), with the genealogy of unspecified rights extending as far back as 

Marbury v. Madison. 5 U.S. 137 (1803). Marbury belongs to the diverse series of cases in which 

the Supreme Court reached out beyond the express language of the Constitution and struck down, 

on constitutional grounds, some piece of federal or state legislation. Jed Rubenfeld, The Right of 

Privacy, 102 Harv. L. Rev. 737, 784 (1989). Thus, the express language in the Constitution did 

not limit the Court’s ability to hold an act of Congress unconstitutional. See Marbury, 5 U.S. at 

176–77.  

The Court first announced the fundamental right to privacy in Griswold v. Connecticut. 

381 U.S. at 485–86. In Griswold, the Court recognized the “right to privacy” within the 
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“penumbras” of the First, Third, Fourth, Fifth, and Ninth Amendments. Id. at 484. In announcing 

this privacy right, the Court invalidated a statute prohibiting the use and distribution of 

contraceptive devices, finding the right included the freedom of married couples to decide for 

themselves what to do in the “privacy” of their bedrooms. Id. at 485–86. Just after, based on this 

same right to privacy, the Court ruled that states could not interfere with an individual’s choice of 

whom to marry or restrict the ability of individuals to marry or divorce based on income. See 

Loving v. Virginia, 388 U.S. 1, 13 (1967); see also Zablocki v. Redhail, 434 U.S. 374, 384 (1978).  

In Eisenstadt v. Baird, the Court extended the Griswold holding to protect the distribution 

of contraceptives to unmarried persons. 405 U.S. 438, 454–55 (1972). The Court stated, “If the 

right to privacy means anything, it is the right of the individual . . . to be free from unwarranted 

governmental intrusion into matters so fundamentally affecting a person as the decision whether 

to bear or beget a child.” Id. at 453. The very next year, the Court held that this right to privacy 

was “broad enough to encompass a woman’s decision whether or not to terminate a pregnancy.” 

Roe, 410 U.S. at 153. Though, the Court noted this fundamental right was not absolute. Id. at 155. 

The Court developed a trimester framework to balance the state’s interest with a woman’s 

fundamental right to abortion. Id. at 163. A state’s legitimate interest in potential life does not 

become compelling until viability—the point when the fetus can survive outside the womb. Id.  

Twenty years later, in Planned Parenthood of Southeastern Pennsylvania v. Casey, the 

Court reaffirmed and clarified Roe’s essential holding, separating it into three parts. 505 U.S. at 

846. First, the Court reaffirmed a woman’s absolute right to choose an abortion before viability. 

Id. Second, the Court reaffirmed a state’s power to restrict abortion after viability, so long as there 

is an exception for the life or health of the mother. Id. Third, the Court recognized a state’s 

legitimate interest in protecting the health of the woman and the potential unborn life. Id. However, 
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the Court marked viability as the crucial barrier for abortion prohibitions. Id. at 870. Thus, the 

Court held that up until the time of fetal viability, the fundamental right to privacy protects a 

woman’s absolute right to elective abortions. See id.  

As a result of the Court’s holdings in a long line of cases, the Due Process Clause protects 

liberty and privacy along with the specific freedoms enumerated in the Bill of Rights. See Jackson 

Women’s Health Org. v. Dobbs, 945 F.3d 265, 269 (5th Cir. 2019). The specific rights protected 

by liberty and privacy unambiguously include the rights to have children, bodily integrity, and 

abortion. See Glucksberg, 521 U.S. at 719–20. These fundamental rights “protected by the 

Fourteenth Amendment’s Due Process Clause extend to certain personal choices central to 

individual dignity and autonomy, including intimate choices defining personal identity and 

beliefs.” Obergefell, 576 U.S at 645.  

The makers of our Constitution ... recognized the significance of man's spiritual 
nature, of his feelings and of his intellect. They knew that only a part of the pain, 
pleasure and satisfactions of life are to be found in material things. They sought to 
protect Americans in their beliefs, their thoughts, their emotions and their 
sensations. They conferred, as against the Government, the right to be let alone - 
the most comprehensive of rights and the right most valued by civilized men. 
 

Olmstead v. United States, 277 U.S. 438, 478 (1928) (Brandeis, J., dissenting). 

The dissent argues the fundamental right to abortion has no basis in the Constitution, citing 

Justice Thomas’s concurrence in Gonzales v. Carhart. 505 U.S. 124, 146 (2007); R. at 15. But 

these prior decisions show the Court has repeatedly recognized that the Constitution protects 

certain personal decisions into which the government may not intrude, even absent explicit text in 

the Constitution. See Casey, 505 U.S. at 847 (“it is a promise of the Constitution that there is a 

realm of personal liberty which the government may not enter”). This Court has not created an 

exhaustive list of “new” fundamental rights but applies the Due Process Clause to areas of life that 

have always enjoyed protection. The weight of this authority illustrates a clear rule: Substantive 
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Due Process does not create the right to do particular acts; instead, it is the “fundamental freedom 

not to have one’s life . . . determined by a progressively . . . normalizing state.” See Jeb Rubenfeld, 

The Right of Privacy, 102 Harv. L. Rev. 737, 784 (1989). In other words, this Court did not 

recognize, in Obergefell, a singular right to gay marriage, or in Roe a singular right to abortion. 

Rather, this Court recognized the Constitution prohibits the government from affirmatively 

compelling one’s life to a government-determined end. Privacy, if tied to any right, is tied to the 

decision of an individual to be free from unwarranted government intrusion into matters 

fundamentally affecting a person. Eisenstadt, 405 U.S. at 453. Pre-viability prohibitions on 

abortion eliminate the right to be free from unwarranted government intrusion.  

The dissent further argues that abortion differs from other fundamental rights because it 

involves “the purposeful termination of a potential life.” Harris v. McRae, 448 U.S. 297, 325 

(1980); R. at 16. But this argument is inherently false for two reasons. First, in Harris v. McRae, 

the Court distinguished abortion from other medical procedures, not other fundamental rights. 448 

U.S. at 325. Second, the Court emphasized in Roe that it did not disregard the state interest in 

protecting “potential life.” Rather, the Court recognized that those interests are not strong enough 

until viability—the point at which “potential life” is a possibility. Thus, before viability, there is 

only a potential for “potential life,” rather than actual “potential life.” So, before viability, the 

government cannot subject a woman to a government-determined end. This same rationale 

underlies every other fundamental right under Substantive Due Process.  

The choice of whether to carry a pregnancy is implicit in the concept of ordered liberty. 

Just like the rights to contraceptives and marriage, it is a personal decision involving individual 

dignity and autonomy. There is no basis for a distinction between the right to have an abortion and 

other fundamental rights in matters of reproduction and family formation. None of these other 
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liberties which the Court has found to be fundamental is explicitly mentioned in the text of the 

Constitution. In Roe and Casey, the Court correctly held that the decision to terminate a pregnancy 

is a fundamental right protected by the Due Process Clause.  

B. Pre-Viability Prohibitions on Elective Abortions Violate the Due Process 
Clause Because They Are a Per Se Undue Burden on Access to Abortion.  
 

Pre-viability prohibitions on abortion constitute an unquestionable infringement on 

women’s constitutional Due Process rights.1 While the Court analyzes other fundamental rights 

under strict scrutiny, this Court developed a unique framework for the abortion context. As 

explained above, the Court adopted a categorical ban on all abortion prohibitions before the point 

of viability. See Casey, 505 U.S. at 870. In contrast, Courts evaluate mere regulations before 

viability under the “undue burden” standard. Id. at 877.  

The undue burden standard is a two-pronged test, where each prong is independent. Id. The 

inquiry examines whether the “state regulation has the purpose or effect of placing a substantial 

obstacle in the path of a woman seeking an abortion of a nonviable fetus.” Id. The “purpose” prong 

evaluates whether the State intended to hinder a woman’s free choice with the “means chosen . . . 

to further potential life.” Id. The “effect” prong is divided into two parts. If, while furthering a 

 
1 While the State of Greene submits that HB 411 is merely a regulation rather than a ban, this 
argument is unpersuasive. R. at 8–9. Unlike speech regulations that limit time, place, and manner 
of speech, HB 411 eliminates the entire substantive right for women to access abortion services, 
rather than merely limiting the right’s outer boundaries. In this way, HB 411 is more like Isaacson 
v. Horne, 716 F.3d 1213 (9th Cir. 2013) (finding elimination of pre-viability access to abortion 
constituted a ban), rather than Gonzales, 550 U.S.124. Gonzales upheld a restriction on how 
providers could perform abortions by specifically pointing out that women could still access 
abortions through procedures other than the banned procedure. 550 U.S. 164–65. Thus, the partial-
birth abortion ban in Gonzales merely regulated the outer boundaries of how providers could 
lawfully perform abortions. Here, women in Greene lose all access to abortion after week fifteen. 
Thus, HB 411 is unquestionably a ban rather than a regulation. That said, if the Court rejects the 
distinction between bans and regulations, and applies the undue burden analysis, the result, as 
explained below, is the same.  
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State’s valid interest, a statute has the effect of placing a substantial obstacle in the path of a 

woman’s choice, the statute is invalid. But if the statute does not have that effect, the inquiry then 

turns to whether the regulation is reasonably related to a legitimate state interest. Still, whether this 

Court applies the per se rule that pre-viability abortions bans are unconstitutional, or it applies the 

undue burden test, the result is the same.  

The Court in Casey properly determined “viability marks the earliest point at which the 

state’s interest in fetal life is constitutionally adequate to justify a legislative ban on . . . abortions.” 

Casey, 505 U.S. at 860. The Court emphasized “the attainment of viability [continues] to serve as 

the critical fact.” Id. The Court defined viability as “the time at which there is a realistic possibility 

of maintaining and nourishing a life outside the womb, so that the independent existence of the 

second life can in reason and all fairness be the object of state protection.” Id. at 870. The Court 

also observed that the precise point of viability depends on medical technologies, and medical 

developments that influence the concept. Id.  

First, a bright-line rule, such as viability, on the constitutionality of categorical bans is not 

unique. The Supreme Court has invalidated categorical bans, in other contexts, that conflict with 

the core of a constitutional right. For example, the Supreme Court struck down bans on certain 

categories of speech after finding that no government interests were enough to justify such bans. 

See, e.g., Texas v. Johnson, 491 U.S. 397 (1989) (invalidating prohibition on flag-burning); Va. 

State Pharmacy Bd. v. Va. Citizens Consumer Council, 425 U.S. 748 (1976) (striking down a ban 

on the advertisement of pharmaceutical prescription drug prices); Buckley v. Valeo, 424 U.S. 1 

(1976) (striking down certain bans on above-ceiling campaign expenditures). Further, under the 

Second Amendment, the Court struck down a ban on handguns used for self-defense in the home, 
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stating, “the enshrinement of constitutional rights necessarily takes certain policy choices off the 

table.” Dist. Of Columbia v. Heller, 554 U.S. 570, 635 (2008).  

Under the Fourteenth Amendment, the Court similarly subjects many other constitutional 

rights to a bright-line rule against categorical bans. For example, the Court invalidated categorical 

bans on interracial marriage, prisoner marriage, and same-sex marriage. See Loving, 338 U.S. at 

11. See also Turner v. Safley, 482 U.S. 78, 99 (1987); Obergefell, 576 U.S. at 681. Finally, the 

Court struck down a categorical prohibition of same-sex intercourse, holding no legitimate state 

interest could justify the statute’s intrusion into an individual’s “vital interests in liberty and 

privacy protected by the Due Process Clause of the Fourteenth Amendment.” Lawrence v. Texas, 

539 U.S. 558, 578 (2003). These cases show a clear rule: while states may regulate fundamental 

rights, they cannot do so in a manner that conflicts with the core of that constitutional right. A 

woman’s right to make the ultimate decision to terminate her pregnancy involves the same 

principle. Thus, the Court properly subjected the fundamental right of a woman to choose to have 

a pre-viability abortion to a bright-line rule.  

The right of bodily autonomy is an individual’s interest in making certain important 

decisions. Whalen v. Roe, 429 U.S. 589, 599–600 (1977). If bodily autonomy includes anything, 

it includes a woman’s personal, intimate decision to carry a child. The Supreme Court addressed 

the issue before this Court clearly and unmistakably: “Before viability, the State's interests are not 

strong enough to support a prohibition of abortion . . . Regardless of whether the exceptions are 

made for particular circumstances, a State may not prohibit any woman from making the ultimate 

decision to terminate her pregnancy before viability.” Casey, 505 U.S. at 846, 837 (emphasis 

added). The Supreme Court's decisions rest on the fundamental right of every woman to determine 

the course of her pregnancy before viability, “because . . . [her] liberty . . . is at stake in a sense 
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unique to the human condition and so unique to the law. The mother who carries a child to full 

term is subject to anxieties, to physical constraints, to pain that only she must bear.” Id. at 852. 

Recognizing “the urgent claims of the woman to retain the ultimate control over her destiny and 

her body, claims implicit in the meaning of liberty,” the Court “conclude[d] the line should be 

drawn at viability, so that before that time the woman has a right to choose to terminate her 

pregnancy.” Id. at 869–70. 

The dissent argues developments in the years since Casey severely undercut these 

assessments. R. at 17. Namely, the dissent states adoption is more accessible, contraceptives are 

more available and effective, and scientific advances show that an unborn child takes on the human 

form and features months before viability. Id. But this argument misses the scope of Casey’s 

viability barrier. These new developments do not change the fact that a woman has a right to retain 

ultimate control over her destiny and her body. Thus, the Court was well within its province to 

erect a categorical barrier to pre-viability abortion bans. Because pre-viability prohibitions on 

abortion eliminate a woman’s choice about whether to terminate her pregnancy, they are a per se 

undue burden.  

Pre-viability prohibitions always place a substantial obstacle in the path of the woman. 

Some regulations may burden a woman without barring her access altogether. Yet with 

prohibitions on pre-viability abortions, the state bars her access completely. The only available 

remedy is to travel back in time. So even if this Court decides to undergo a full undue burden 

analysis, pre-viability prohibitions on abortion always constitute an undue burden. The Court 

already determined that there is a legitimate interest in “protecting the life of the unborn.” 

Gonzales, 505 U.S. at 146. Ultimately, the “categorical” rule barring pre-viability abortion bans 

and the undue burden test are simply two ways to state the same principle: any ban on pre-
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viability abortion functions as a complete and total obstacle to the effected women's ability to make 

the “ultimate decision” to terminate a pregnancy. Casey, 505 U.S. at 877; Isaacson v. Horne, 716 

F.3d 1213, 1222 (9th Cir. 2013). Prior to viability, no state interest is strong enough to support that 

ban. Casey, 505 U.S. at 877.  

C. Pre-Viability Prohibitions on Elective Abortions Violate the Due Process 
Clause Because Stare Decisis Urges Adherence to Casey. 

 
An unbroken line of Supreme Court and circuit court precedent holds that a state may not 

ban abortion before viability. See Dobbs, 945 F.3d at 269. For almost five decades, the Supreme 

Court recognized that the right to privacy, rooted in the Fourteenth Amendment, “encompass[es] 

a woman's decision whether or not to terminate her pregnancy.” Roe, 410 U.S. at 153. “Before 

viability, a State ‘may not prohibit any woman from making the ultimate decision to terminate her 

pregnancy.”’ Gonzales, 550 U.S. at 146 (quoting Casey, 505 U.S. at 879).  

The Supreme Court described this right as “the most central principle of Roe v. Wade.” See 

Casey, 505 U.S. at 871; see also Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292, 2320 

(2016) (“[W]e now use ‘viability’ as the relevant point at which a State may begin limiting 

women's access to abortion for reasons unrelated to maternal health.”); Stenberg v. Carhart, 530 

U.S. 914, 921 (2000) (declining to “revisit” holding that “before ‘viability . . . the woman has a 

right to choose to terminate her pregnancy”); Roe, 410 U.S. at 163 (explaining that, before 

viability, doctors and patients are “free to determine, without regulation by the State” that abortion 

is the appropriate plan). And the Court held that a state may not “proclaim . . . weeks of gestation 

. . . or any other single factor––as the determinant of when the State has a compelling interest in 

the life or health of the fetus. Viability is the critical point.” Colautti v. Franklin, 439 U.S. 379, 

388–89 (1979) (emphasis added). In other words, before the fetus is viable, the Court already 



 19 

determined abortion bans impose an “undue burden,” and no state interest justifies such a ban. See 

Casey, 505 U.S. at 846. 

In short, the Supreme Court identified––and repeatedly reaffirmed––viability as the critical 

marker in determining when a state may proscribe abortion. In Roe, the Court outlined two basic 

constitutional principles. Roe, 410 U.S. at 164–65. First, the freedom of a woman to decide for 

herself whether or not to terminate a pregnancy is an important constitutional liberty. Id. Second, 

state laws that infringe on liberty before fetal viability must face “strict scrutiny” and are 

permissible only if they genuinely promote maternal health. Id. Applying these principles, the 

Court in Doe v. Bolton followed Roe and invalidated a pre-viability abortion restriction in Georgia. 

410 U.S 179, 201–02 (1973). In the two decades since Roe and Doe, this Court addressed the 

constitutionality of a wide variety of abortion restrictions in more than a dozen cases.2 In every 

case, a majority of the Court stated it was applying the principles of Roe in arriving at the ultimate 

result. As this Court has recognized “time and time again,” the doctrine of stare decisis has earned 

a special niche in the American system of government. Hilton v. S. Carolina Pub. Ry. Comm'n, 

502 U.S. 197, 202 (1991). By mandating respect for established judicial precedents, stare decisis 

helps ensure that the steady rule of law governs our society, not some “arbitrary discretion.” 

 
2 See, e.g., Connecticut v. Menillo, 423 U.S. 9 (1975); Planned Parenthood v. Danforth, 

428 U.S. 52 (1976); Beal v. Doe, 432 U.S. 438 (1977); Maher v. Roe, 432 U.S. 464 
(1977); Poelker v. Doe, 432 U.S. 519 (1977); Colautti v. Franklin, 439 U.S. 379 (1979); Bellotti 
v. Baird, 443 U.S. 622 (1979); Harris v. McRae, 448 U.S. 297 (1980); Williams v. Zbaraz, 448 
U.S. 358 (1980); H.L. v. Matheson, 450 U.S. 398 (1981); Akron v. Akron Ctr. for Reprod. Health, 
462 U.S. 416 (1983); Planned Parenthood Ass'n v. Ashcroft, 462 U.S. 476 (1983); Simopolous v. 
Virginia, 462 U.S. 506 (1983); Thornburgh v. Am. College of Obstetricians and Gynecologists, 
476 U.S. 747 (1986); Webster v. Reprod. Health Servs., 492 U.S. 490 (1989); Hodgson v. 
Minnesota, 497 U.S. 417 (1990); Ohio v. Akron Ctr. for Reprod. Health, 497 U.S. 502 (1990); Rust 
v. Sullivan, 500 U.S. 173 (1991). 
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See Welch v. Texas Dep't of Highways & Public Transp., 483 U.S. 468, 478–79 (1987) (plurality 

opinion) (“[t]he rule of law depends in large part on adherence to the doctrine of stare decisis.”).  

Stare decisis has two vital functions. First, it helps promote the legitimacy of governmental 

institutions. This Court has repeatedly acknowledged the evenhanded and consistent application 

of the rule of law “contributes to the integrity of our constitutional system of government, both in 

appearance and in fact.” Vasques v. Hillery, 474 U.S. 254, 265–66 (1986). In Justice Harlan’s 

words, stare decisis is critical to the maintenance of “public faith in the judiciary as a source of 

impersonal and reasoned judgments.” Moragne v. States Marine Lines, Inc., 398 U.S. 375, 403 

(1970). See Florida Dep't of Health v. Florida Nursing Home Ass'n, 450 U.S. 147, 154 

(1981) (Stevens, J., concurring) (“Citizens must have confidence that the rules on which they rely 

in ordering their affairs . . . are rules of law and not merely the opinions of a small group of men 

who temporarily occupy high office.”). This trust-building function looms even larger in cases that 

invite the reconsideration of long-standing precedent after a marked transformation in the 

composition of the Court. Departure after the membership of the Court has morphed “raise[s] 

doubts both as to the Court’s impersonality and as to the principled foundations of its decisions.” 

Jerold Israel, Gideon v. Wainwright: The “Art” of Overruling, 1963 Sup. Ct. Rev. 211, 218. Stare 

decisis reveals “the wisdom of this Court as an institution transcending the moment.” Green v. 

United States, 355 U.S. 184, 215 (1957) (Frankfurter, J., dissenting). 

Fostering reliance on judicial decisions is the second vital function of stare decisis. The 

stable and predictable application of precedent helps guide the conduct of everyday life throughout 

the country: citizens can plot their affairs “with assurance against untoward surprise,” Moragne, 

398 U.S. at 403, and other branches of government . . . can chart the nation’s agenda “against the 

background of known rules.” Frank Easterbrook, Stability and Reliability in Judicial Decisions, 
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73 Cornell L. Rev. 422, 430 (1988). This Court’s adherence to Roe and Casey shows these two 

vital functions continue to play an especially important role in abortion jurisprudence. Chief 

Justice Roberts put it best: “today’s legal issues are often not so different from the questions of 

yesterday.” June Med. Services L. L. C. v. Russo, 140 S. Ct. 2103, 2134 (2020). 

Although stare decisis “is not rigidly required in constitutional cases, any departure from 

the doctrine . . . demands special justification.” Arizona v. Rumsey, 467 U.S. 203, 212 (1984). The 

special justification must extend beyond the Court’s mere disagreement with the merits of the prior 

decision’s reasoning. See Janus v. Am. Fed. of State, County & Mun. Employees, 138 S. Ct. 2448, 

2478 (2018); See Casey, 505 U.S. at 864 (“[A] decision to overrule should rest on some special 

reason over and above the belief that a prior case was wrongly decided.”). When deciding to 

overrule a past decision in a constitutional case, the Court historically considers several “prudential 

and pragmatic” factors seeking to foster the rule of law while balancing the costs and benefits to 

society of deviating from a prior holding. See Janus, 138 S. Ct. at 2479. The Janus factors include 

the quality of the precedent’s reasoning, the workability of the precedent’s rule or standard, and 

the precedent’s consistency with related decisions, developments since the decision was handed 

down, and reliance on the decision. Id. 

The Court employs the first factor to ensure precedent changes only when justified on some 

grounds beyond a mere disagreement with the outcome of a previous case. Because mere 

disagreement is not a special justification, reexamining precedent requires more than “a present 

doctrinal disposition to come out differently.” Casey, 505 U.S. at 864. Instead, it must be due to 

some fatal flaw in the quality of the precedent’s reasoning. Here, the dissent has offered no special 

justification to overturn Casey and Roe. Rather, the dissent only points to mere disagreements with 

this Court’s prior decisions. R. at 16.  
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The second factor, whether a rule or standard is “unworkable,” involves analyzing whether 

a rule is too difficult for other courts to apply. Montejo v. Louisiana, 556 U.S. 778, 792 (2009) 

(“[T]he fact that a decision has proved ‘unworkable’ is a traditional ground for overruling it.”); 

See Casey, 505 U.S. at 854. Here, we have a very clear, workable standard: viability. The issue 

has not been that lower courts cannot apply this clear, workable standard. Rather, any conflicting 

opinions in lower court decisions derives solely from a disagreement with the Court’s viability 

standard, not a misunderstanding. As stated above, disagreement itself is not enough. While there 

may be differences in medical opinion about when “viability” occurs, each Court is free to rely on 

the legislative findings in the specific case to determine the point of viability. As long as the Court 

relies on findings of fact from the medical opinions in its jurisdiction, viability is, and always will 

be, a clear, applicable standard. In the State of Greene, it is uncontested that fifteen weeks is before 

viability. R. at 4. Thus, the viability barrier is easily applied.  

The third and fourth factors are the precedent’s consistency with related decisions and 

developments since the decision was handed down. Janus, 138 S. Ct. at 2479. For example, later 

decisions may erode the reasoning, principles, or rules of earlier precedent. See United States v. 

Gaudin, 515 U.S. 506, 521 (1995) (“And we think stare decisis cannot possibly be controlling 

when . . . the decision in question has been proved manifestly erroneous, and its underpinnings 

eroded, by subsequent decisions of this Court.”). This Court departed from precedent in Janus 

because Abood’s legal foundation became inconsistent with First Amendment jurisprudence. 

Janus, 138 S. Ct. at 2482–83. This Court also departed from precedent in Lawrence v. Texas 

because of an expanded understanding of the protections of the Due Process Clause after Casey 

and Romer v. Evans. Lawrence, 539 U.S. at 573–74. See also Casey, 505 U.S. at 851; Romer v. 

Evans, 517 U.S. 620, 634–36 (1996).  
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Developments in the law have not undermined Roe. Rather, from Roe followed a long line 

of decisions of this Court recognizing fundamental rights in procreation, childrearing, marriage, 

and contraceptive choices. See, e.g., Skinner v. Oklahoma, 316 U.S. 535 (1942); Pierce v. Society 

of Sisters, 268 U.S. 510 (1925); Loving, 388 U.S. 1; Eisenstadt, 405 U.S. 438; Griswold, 381 U.S. 

479. The Court rooted Roe in the common law tradition that “every human being of adult years 

and sound mind has a right to determine what shall be done with his own body.” Schloendorff v. 

Society of New York Hosp., 105 N.E. 92, 129 (N.Y. 1914) (Cardozo, J.). Roe has stood the test of 

time. This Court “repeatedly and consistently has accepted and applied” Roe’s principles in its 

subsequent abortion cases. See Casey, 505 U.S. at 870 (overturning two inconsistent abortion laws 

and noting an unbroken commitment to the essential holding of Roe). Roe has influenced 

constitutional developments even beyond the abortion context. Its principles have supported this 

Court’s later rulings about the fundamental rights of individuals to make other sensitive decisions 

on contraception, personal living arrangements, and family life. See Carey v. Population Servs. 

Int’l., 431 U.S. 678 (1977); Zablocki, 434 U.S. 374; Moore v. City of East Cleveland, 431 U.S. 

494 (1977); Whalen, 429 U.S. 589.  

Finally, the Court looks to reliance by private parties, government officials, courts, and 

society on the prior decision. Janus, 138 S. Ct. at 2479. The Court examines whether certain parties 

would suffer hardship if the Court overruled a case. Id. Here, the Court’s reasoning in Casey still 

holds: for decades, “people have organized intimate relationships and made choices that define 

their views of themselves and their places in society, in reliance on the availability of abortion in 

the event that contraception should fail.” Casey, 505 U.S. at 856. Never before has this Court 

overruled a precedent around which so many citizens have built deep-seated reliance interests that 

affect the most personal, intimate, and life-shaping choices that one can make. Thus, to single out 
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Roe and Casey would threaten the stability of other aspects of liberty and privacy. Finally, abortion 

rights, and the women who depend on them, should not be the subject of this perpetual re-litigation. 

Indeed, as the Casey Court noted, “a respect for precedent is, by definition, indispensable” to the 

rule of law. Id. at 854.  

D. Even Applying Rational Basis Review, Greene’s Pre-viability Prohibition on 
Elective Abortions Violates the Due Process Clause. 

 
The legitimate interests advanced by the State of Greene lead to an arbitrary deprivation of 

the right to access a pre-viability abortion. When a state abridges a right considered not 

fundamental, the Constitution demands that the state action abridging that right be “rationally 

related to legitimate government interests.” See Glucksberg, 521 U.S. at 728. Under rational basis 

review, the Court will invalidate legislation that results in “arbitrary deprivations of liberty by the 

government.” Hayden ex rel. A.H. v. Greensburg Cmty. Sch. Corp.,743 F.3d 569, 576 (7th Cir. 

2014). Under this standard, a statute must advance a legitimate state interest, and there must be a 

rational connection between the statute's “means and goals” and that legitimate interest. See United 

States v. Carolene Prod. Co., 304 U.S. 144, 152 (1938). Still, the Court has identified some areas 

where it gives minimized deference to legislative findings and requires a more fact intensive 

inquiry. See Kelo v. City of New London, 545 U.S. 469, 491 (2005) (Kennedy, J., concurring) 

(explaining that though courts should be deferential to legislative findings, they should still engage 

in an adequate factual inquiry to determine that eminent-domain programs are not being 

improperly used). 

When reviewing the legislative judgment on a law that restricts the right to access an 

abortion, the Court should employ a more searching inquiry into the factual basis of the findings. 

Hellerstedt, 136 S. Ct. at 2310. In Whole Woman’s Health v. Hellerstedt, Texas passed a law 

requiring doctors who performed abortions to have admitting privileges at a hospital within thirty 
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minutes of the abortion location, and requiring abortion facilities meet the standards of an 

outpatient surgery center. 136 S. Ct. at 2300. The Court of Appeals gave complete deference to 

the Texas legislature’s findings. Id. at 2309–10. This Court held that the Court of Appeals applied 

the wrong level of deference. Id. The Court reasoned its jurisprudence on abortion gives legislative 

factfinders deference, but their findings are not dispositive. Id. at 2310. The Court retains an 

“independent constitutional duty to review factual findings where constitutional rights are at 

stake.” Id. 

Here, the State of Greene identified three purported legitimate interests: protecting unborn 

life, women's health, and the medical profession's integrity. R at 17. These interests are legitimate 

state interests. See, e.g., Casey, 505 U.S. at 871; Gonzales, 550 U.S. at 157. Still, the means 

employed by HB 411 bear no rational relation to these state interests. Thus, the means employed 

result in an arbitrary deprivation of the right to access a pre-viability abortion. 

Dilation and extraction abortion procedures—those targeted by HB 411—are most 

commonly used in the second trimester. Gonzales, 550 U.S. at 135. The second trimester of a 

pregnancy begins at week thirteen and lasts until week twenty-seven. Mayo Clinic Staff, Fetal 

Development: The 2nd Trimester, MAYO CLINIC (June 30, 2020), 

https://www.mayoclinic.org/healthy-lifestyle/pregnancy-week-by-week/in-depth/fetal-

development/art-20046151. HB 411 permits dilation and extraction abortion procedures during 

weeks thirteen, fourteen, and fifteen. R. at 3–4. Because dilation and extraction procedures 

constitute nearly all abortions in the second trimester, they occur with extreme regularity before 

week sixteen of pregnancy. Id. But HB 411 does not regulate these procedures or attempt to prevent 

them. Id. HB 411 therefore does not protect fetuses from dilation and extraction procedures, protect 

women from the potential dangers of the procedure, or prevent the potential smudge on the medical 
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community’s integrity for performing these procedures. Rather, HB 411 simply serves to deprive 

women of the right to access an abortion at an arbitrary barrier and is not rationally related to the 

State’s interests. 

Further, the State’s findings evidence the arbitrariness of HB 411. The findings include 

that fetuses can sense outside stimulation as early as week twelve. R. at 4. The State essentially 

argues that medical advancements show that because fetuses can sense outside stimuli at week 

twelve, viability is not the proper line. Id. Again, the means employed by the State simply bear no 

rational relationship to this new medical understanding of fetal development. If the State is 

concerned with protecting each fetal life that can sense outside stimuli, the State would need to 

prevent all abortions after, at least, week eleven. Yet HB 411 arbitrarily imposes a deadline after 

week fifteen, which necessarily means the State is endorsing abortions during a four-week period 

where each fetus can sense outside stimuli. For these reasons, the means imposed by HB 411 

simply do not further the State’s interest in protecting the life of every fetus that can sense outside 

stimuli. 

Finally, the State makes note that risk to maternal health increases as the gestational age of 

the fetus increases. R. at 4. Again, however, the fifteen-week line drawn by HB 411 is arbitrary. 

Even if the State’s finding is true, the State provided no reason to draw the line after week fifteen 

of a pregnancy, such as the risk of abortion becoming greater than the risk of childbirth. Following 

the State’s reasoning, an abortion at week two is more dangerous than an abortion at week one. As 

a result, and in consideration of the above, the State’s ban after week fifteen merely creates an 

arbitrarily defined barrier to limit access to abortion. Because of the arbitrary way in which HB 

411 limits access to abortion without furthering the legitimate government interests, it cannot 

survive even rational basis review and is unconstitutional on its face. 
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II. THIS COURT SHOULD AFFIRM BECAUSE REQUIRING DISPOSAL OF FETAL 
REMAINS AS HUMAN REMAINS IS AN UNDUE BURDEN.  

 
Although States may regulate abortion, they may impose only those restrictions that do not 

unduly burden a woman seeking an abortion, and may not impose any restrictions that amount to 

a ban on that right before viability. See Casey, 505 U.S. at 860, 871; see also Edwards v. Beck, 

786 F.3d 1113, 1117 (8th Cir. 2015) (invalidating Arkansas's twelve-week ban and rejecting 

assertion that ban is a “regulation, not a ban”); Jackson Women's Health Org. v. Currier, 760 F.3d 

448, 457 (5th Cir. 2014) (“Previability, a woman has the constitutional right to end her 

pregnancy....”). To determine whether a regulation prohibits women from making the ultimate 

decision to terminate a pregnancy, the Court analyzes whether the requirement imposes “a 

substantial obstacle in the path of women seeking an abortion.” Hellerstedt, 136 S. Ct. at 2316. 

This determination “requires that courts consider the burdens a law imposes on abortion access 

together with the benefits those laws confer.” Id. at 2309. Laws that do not confer “benefits 

sufficient to justify the burdens” place a substantial obstacle in the path of abortion access. Id. at 

2300.  

The undue burden test balances the legitimate state interest against the benefits and burdens 

of the regulation. See Casey, 505 U.S. at 860; Hellerstedt, 136 S. Ct at 2309. A “law that does not 

further a legitimate or valid state interest fails the undue burden test.” See Hellerstedt, 136 S. Ct. 

at 2309 (citing Casey, 505 U.S. at 877). As a result, the first step in the undue burden analysis 

requires a court to evaluate whether the challenged laws further a legitimate state interest. Whole 

Woman's Health v. Smith, 338 F. Supp. 3d 606, 632 (W.D. Tex. 2018). While the Supreme Court 

has acknowledged that a state has a “legitimate interest in proper disposal of fetal remains,” it has 

not directly addressed the undue burden claim in this context. See Box v. Planned Parenthood of 

Ind. and Ky., Inc., 139 S. Ct. 1780, 1782 (2019) (quoting Akron v. Akron Ctr. for Reprod. Health, 
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Inc., 462 U.S. 416, 452 (1983)). Thus, this inquiry focuses mainly on the burden that a fetal remains 

statute imposes when it requires healthcare providers to treat fetal remains just as human remains. 

Such a statute imposes an undue burden for two reasons. First, the statute unduly burdens women’s 

access to abortion by creating a substantial obstacle in the form of increased expenses, likely 

causing the closure of clinics providing abortion. Second, the statute imposes an undue 

psychological burden by compelling women to adopt a State’s own views about morality and 

human life. Alternatively, while undue burden is the proper standard to evaluate a fetal remains 

statute, a law requiring fetal remains to be treated just as human remains still fails rational basis 

because it causes arbitrary deprivation of liberty by the government. 

A. Requiring Disposal of Fetal Remains as Human Remains is an Undue Burden 
Because It Imposes Significant Expense to Healthcare Facilities.  
 

First, a statute requiring healthcare facilities to dispose of fetal remains just as other human 

remains burdens a woman’s access to abortion by increasing the cost of abortion services. Because 

it adds logistical difficulties which directly relate to the cost of disposal, these difficulties and 

increased expenses discourage healthcare facilities from providing abortion services and increase 

costs for women seeking abortions.  

Increased costs may present a “substantial obstacle” to women seeking abortions. Casey, 

505 U.S. at 901. In Casey, the Court upheld a portion of a Pennsylvania statute requiring providers 

to report certain data on women receiving abortions. Id. at 900. The Court upheld the requirement 

even though Planned Parenthood argued it would make abortions more expensive for patients. Id. 

at 900–01. In that case, the Court noted the increased expense was “slight” and thus did not present 

an undue burden. Id. at 901. Still, the Court specifically pointed out increased cost would “at some 

point” create a substantial obstacle. Id. at 901. Here, every time a woman chooses to have the 

healthcare provider dispose of the remains, the provider must apply for and receive a “burial 
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transmit permit.” R. at 6. As such, each set of remains must receive a separate burial or cremation; 

providers may no longer dispose of fetal remains together. R. at 6. The Clinic will incur greater 

costs for disposal and will need to pass those costs to women obtaining abortions.  

Regulations which increase costs leading to clinic closures present an undue burden. In 

Hellerstedt, the Court struck down a statute that required admitting privileges and surgical facility 

specifications. 136 S. Ct. 2292. The Court pointed to the cost to the providers of following the 

requirements as an unconstitutional undue burden. Id. at 2318. The requirements did not advance 

the state’s interest because pre-existing law already required a “working arrangement” with the 

hospitals. Id. at 2298. Here, every time a woman chooses to have the healthcare provider dispose 

of the remains, the provider must apply for and receive a “burial transmit permit.” R. at 6. As such, 

each abortion requires a separate burial or cremation. R. at 6. The cost associated with performing 

abortion services will increase because of the cost for each permit, as well as individual burial or 

cremation expenses. While the collection of data in Casey was not costly enough to create a 

substantial obstacle, the increased expense of burial and cremation for each individual abortion 

aligns more with the impermissible expense in Hellerstedt. Further, like the State of Texas in 

Hellerstedt, the State of Greene already has regulations in place dictating the disposal of fetal 

remains. R. at 5. As a result, the statute does not advance the state’s asserted legitimate interest in 

the “disposal of fetal remains.” 

Even if providers do not pass the increased cost to patients directly, the State’s new method 

requires the providers to cut off existing arrangements with third parties who take on the 

incineration of remains. R. at 6. Once the provider obtains the burial certificate, the provider still 

must obtain the means to (individually) bury or incinerate the remains. Id. Logistically, the State 

is requiring a system of disposal that requires a non-existent infrastructure of funeral homes or 



 30 

other businesses that likely cannot handle the number of requests from abortion providers. Further, 

if a provider chooses to bury rather than incinerate, the provider must cover the costs of purchasing 

land or cemetery plots. For these reasons, the incentive to cease providing abortions due to the 

costs of complying with the new regulations is an obvious and unconstitutional substantial 

obstacle. See Hellerstedt, 136 S. Ct at 2318; June Med., 140 S. Ct. at 2105.  

B. Requiring Disposal of Fetal Remains as Human Remains is an Undue Burden 
Because It Imposes a Psychological Burden on Women Choosing Abortions.  

 
A statute dictating the disposal of fetal remains just as human remains produces an intrusive 

and heavy burden on women whose belief about the status of fetal remains differ from the view of 

the State. While the Court has upheld informed consent requirements, this requirement differs 

because it imposes a specific viewpoint rather than offering information about a procedure to 

inform a woman’s choice. See Casey, 505 U.S. at 882 (upholding informed consent requirements 

because it is part of a doctor’s duties to provide information about the medical procedures).  

In the State of Greene, the purpose of HB 222 is to ensure fetal remains are disposed of in 

a “method demonstrating respect for the life of the unborn.” R. at 5. The Casey Court made it clear 

the State cannot impose its preferred moral view on women seeking abortions. 505 U.S. at 851. 

The State should not, “[by] compulsion,” impose beliefs about human life. Id. at 851. By requiring 

the providers to burden patients with the decision of what happens to the fetal remains, the State 

of Greene seeks to “enshrine its morality-based beliefs concerning the significance of embryonic 

and fetal tissue remains and when life begins.” Smith, 338 F. Supp. 3d at 626. In Casey, the Court 

allowed the informed consent provision because the purpose behind it was to better inform the 

patient. 505 U.S. at 881. Here, the “purpose or effect” is to psychologically burden, not inform, 

the patient. The state forces the provider to ask the women about the disposal of the fetal remains, 

but does not require them to give any information about the process. R. at 5. Indeed, the statute 
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provides “she need have no further involvement.” Id. Unlike the informed consent requirement in 

Casey, the State’s requirement in HB 222 serves to burden rather than inform. See 505 U.S. at 881; 

R. at 6.  

The state has an interest in protecting the life of a fetus and can promote childbirth over 

abortion. See Gonzales, 550 U.S. at 158; see also Casey, 505 U.S. at 886. A statute that requires 

fetal remains to be disposed of just as other human remains does neither. The state wishes to show 

“respect for the life of the unborn.” R. at 5. However, burial and cremation occur only when there 

is no longer any potential for life. See Smith, 338 F. Supp. 3d at 625–26.  

[E]nshrining the State's view of pregnancy increases the grief, stigma, shame, and 
distress of women experiencing an abortion, whether induced or spontaneous. 
Women who do not believe embryonic and fetal tissue has a special status will be 
required to accept the State's prescribed methods of disposition as a condition of 
obtaining pregnancy-related health care. 

 
Id. at 635–36. Thus, any statute requiring fetal remains to be disposed of just as human remains 

has the purpose or effect to psychologically burden the woman choosing abortion. The state may 

not impose its own beliefs about human life and morality as a condition of women exercising their 

fundamental right to privacy.  

C. Even Applying Rational Basis Review, Greene’s Statute Requiring Disposal 
of Fetal Remains as Human Remains Violates the Due Process Clause.  

 
HB 222 implicates more than the State’s legitimate interest in proper disposal of remains; 

by requiring the woman to make a choice about the remains, the statute bears on a woman’s right 

to access an abortion. Applying rational basis review to regulations affecting abortion improperly 

ignores Casey’s undue burden standard. The Casey Court set the proper standard of review for 

regulations affecting a woman’s right to access abortion: when the “purpose or effect” of a 

regulation is to place a substantial obstacle in the way of a woman seeking an abortion, that 
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regulation is unconstitutional, even if based in a state’s legitimate interest. Casey, 505 U.S. at 877; 

Hellerstedt, 136 S. Ct. at 2309; June Med., 140 S. Ct. at 2120.  

To review this regulation under rational basis is to employ the wrong standard. Box, 139 

S. Ct. at 1793 (Ginsberg, J. concurring in part, dissenting in part). While the Court in Box reviewed 

Indiana’s fetal remains provision under the rational basis standard, it did so only because Indiana 

challenged the provision purposely and exclusively under rational basis. Id. at 1782. The Box Court 

emphatically placed the decision to review under rational basis at the feet of Indiana, implying 

twice in the opinion the Court readily would have reviewed the same provision under the undue 

burden standard had Indiana challenged it on that basis. Id. at 1781–82. Here, the State’s law so 

deeply implicates a woman’s right to an abortion that it requires discussing the regulation and 

procuring a decision from her while she is visiting the provider for the very purpose of obtaining 

an abortion. To ignore the undue burden standard when reviewing a regulation so closely tied to 

the right to abortion is to ignore the precedent set by the Casey Court and the decisions following. 

See Casey, 505 U.S. at 877; see also Hellerstedt, 136 S. Ct. at 2309; June Med., 140 S. Ct. at 2120. 

Mere rational basis review should not apply in this case.  

Even so, if this Court evaluates this statute under rational basis, it still fails. Under rational-

basis review, the Court will invalidate legislation that results in “arbitrary deprivations of liberty 

by the government.” Hayden, 743 F.3d at 576. A fetal remains statute confers but a few purported 

benefits: expression of “respect for the life of the unborn” and “promot[ing] the legitimate interests 

in medical ethics.” R. at 5. Such an expression depends on the State’s subjective interpretation of 

respect. See Smith, 338 F. Supp. 3d at 628 (describing examples of how respectful disposal differs 

depending on one’s beliefs, such as a prohibition on cremation for religious reasons). “[D]ignity 

and respect are conferred based on one’s personal opinion . . .” Id. The State asserts its legitimate 
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interest is in the humane and dignified disposal of human remains. R. at 5. However, the statute 

arbitrarily provides only for those remains in the possession of the provider. Id. The State makes 

no effort to express respect for remains when a woman chooses to take them from the provider or 

for remains expulsed after a medication abortion. Id. When the statute does not require the 

“humane and dignified disposal of human remains” in all manners, it does not further this 

purported legitimate interest. Cf. Box, 139 S. Ct. at 1782 (holding fetal remains provision is 

rationally related “even if it is not perfectly tailored to that end”).  

While the Court has recognized a state’s legitimate interest in the proper disposal of fetal 

remains, the Court should not allow the State of Greene to use that interest to disguise its moral 

judgments as legitimate interests. See Box, 139 S. Ct. 1782 (recognizing the State’s legitimate 

interest in proper disposal); see also Casey, 505 U.S. at 851 (prohibiting states from imposing its 

own moral beliefs on women seeking abortions). By requiring a burial permit “for the 

transportation and disposition of a dead human body,” HB 222 advocates for, and requires, 

recognizing aborted fetal remains as persons, distinct from other surgical byproducts. R. at 6. That 

said, “person,” as used in the Fourteenth Amendment, does not include the unborn. Roe, 410 U.S. 

at 158. “When those trained in the respective disciplines of medicine, philosophy, and theology 

are unable to arrive at any consensus, the judiciary, at this point in the development of man’s 

knowledge, is not in a position to speculate as to the answer.” Id. at 159. The State’s legislative 

findings mention “developments in medical knowledge of prenatal development,” but there are 

still disagreements among medical professionals. R. at 4. Thus, the Roe reasoning still stands. 

Keeping the original system of regulations allowed the State to provide for the public safety 

without “entangling itself in conflicting beliefs surrounding embryonic and fetal tissue and its 

disposal.” Smith, 338 F. Supp. 3d at 635. Because the statute attempts to disguise the State of 
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Greene’s moral judgments as legitimate interests, it leads to the arbitrary deprivation of liberty by 

the government. Even under the most lenient standard of review, HB 222 is unconstitutional.  

CONCLUSION 

This Court should affirm the judgment of the United States Court of Appeals for the 

Fourteenth Circuit. First, all pre-viability prohibitions on elective abortions implicate the Due 

Process Clause because they deprive women of the fundamental right of privacy. They constitute 

a per se undue burden on access to abortion services. Even if this Court undergoes the full undue 

burden analysis, all pre-viability prohibitions on abortion constitute a substantial obstacle in the 

path of women seeking abortions because there is nothing a woman can do to overcome this 

obstacle. Second, requiring healthcare facilities to bury or cremate embryonic and fetal remains 

just as human remains constitutes an undue burden on women seeking abortions. The significant 

expense to providers and psychological burden on women both create unconstitutional substantial 

obstacles.  
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