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QUESTIONS PRESENTED 

1. Whether all previability prohibitions on elective abortions are unconstitutional. 

2. Whether a state statute requiring healthcare facilities to dispose of fetal remains as they 

would a deceased person and to inform women of their right to dispose of the fetus 

themselves violates the Due Process Clause of the Fourteenth Amendment. 
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STATEMENT OF JURISDICTION 

 A formal Statement of Jurisdiction has been omitted in accordance with the Rules of the 

Billings, Exum & Frye National Moot Court Competition at Elon University School of Law. 

 

RELEVANT CONSTITUTIONAL PROVISIONS 

 Section One of the Fourteenth Amendment to the United States Constitution provides in 

relevant part: “No State shall make or enforce any law which shall abridge the privileges or 

immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, 

or property, without due process of law.” U.S. CONST. amend. XIV, § 1. 

 

STATEMENT OF THE CASE 

Factual History 

 

 On January 1, 2020, the State of Greene General Assembly enacted, and the Governor 

signed, the Gestational Age Act (“the Act”) to protect maternal health, unborn children, and the 

integrity of the medical profession. R. at 3-4. Two years prior to the Act’s enactment, the State of 

Greene held elections for Governor and many seats in the state’s General Assembly. R. at 3. 

Rejecting the pro-choice platform of the incumbent Governor and a majority of the legislators up 

for re-election, the voters elected a pro-life Governor and handed the majority in both houses of 

the General Assembly to pro-life candidates. R. at 3. Acting on their campaign promises to 

protect all citizens of Greene, both born and unborn, the State of Greene passed the Act to 

prevent abortion procedures that are particularly inhumane. R. at 3. 

 Approximately 25,000 abortions are performed in the State of Greene each year. R. at 3.  

While many abortions occur before ten weeks’ gestation and are therefore induced by at-home 

consumption of medication, surgical abortions performed in licensed healthcare facilities 
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generally become necessary after ten weeks. R. at 3. Although surgical abortions may be offered 

up to twenty-two weeks in the United States, no abortion provider in the State of Greene 

provides abortions after sixteen weeks. R. at 3, 5. 

 Advancements in medicine and science have revealed much about prenatal development, 

including that a fetus at twelve weeks’ gestation can sense outside stimulations and that maternal 

health risks associated with abortion increase with gestational age. R. at 4. Accordingly, 

Greene’s legislature found that because most abortions performed after fifteen weeks’ gestation 

involve dilation and evacuation procedures, intentionally performing these acts is “a barbaric 

practice, dangerous for the maternal patient, and demeaning to the medical profession.” R. at 4. 

The Act therefore requires a physician to determine the unborn human being’s probable 

gestational age before performing an abortion and prohibits abortion if gestational age is greater 

than fifteen weeks. R. at 3. However, the Act includes exceptions in cases of medical emergency, 

severe fetal abnormality, and pregnancies resulting from rape or incest. R. at 3. 

Also in 2020, Greene’s legislature enacted House Bill 222 (“HB 222”), which sets new 

standards for the disposal of fetal remains. R. at 5. The law seeks to observe the dignity of the 

unborn by addressing crude and indifferent disposal practices of aborted fetuses by medical 

facilities and to affirm a woman’s right to dictate the manner of her fetus’s disposal. R. at 5. 

Before HB 222, healthcare facilities had broad discretion over the disposal of aborted fetuses and 

could do so without any input from their patients. R. at 5. Accordingly, the Greene state 

legislature passed HB 222 to “regulat[e] the medical profession by ensuring that abortion 

providers, like other healthcare facilities, dispose of fetal remains in a method demonstrating 

respect for the life of the unborn.” R. at 5. 
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Under HB 222, a woman seeking an abortion has a right to handle the disposal of the 

aborted fetus, and her doctor must inform her of that right. R. at 5. However, if a woman opts not 

to dispose of the fetus herself, that responsibility returns to the healthcare provider, and her 

involvement in the disposal process ends. R. at 5. The law also sets new standards for how 

healthcare facilities dispose of fetal remains after a woman waives her right to do so. R. at 5. 

Before HB 222, there were minimal guidelines governing the disposal of fetal remains. R. at 5. 

Facilities could incinerate aborted fetuses using a crematory or destroy them as “pathological 

waste” in accordance with regulations governing the disposal of “surgical byproducts.” R. at 5. 

In fact, many facilities hired third party contractors to collect aborted fetuses and incinerate them 

en masse in a crematory. R. at 5.  

Under HB 222, however, healthcare facilities in the State of Greene can no longer destroy 

aborted fetuses as “infectious and pathological waste” or incinerate many fetuses 

simultaneously. R. at 5-6. Rather, HB 222 requires healthcare facilities to observe the same 

requirements applicable to disposing of human remains when handling aborted fetuses. Under 

Greene’s “burial transmit permit requirements,” healthcare facilities must obtain permits for each 

fetus and either cremate or inter them individually. R. at 6. The law also amends the definition of 

“infectious and pathological waste” to exclude aborted fetuses. R. at 6. Thus, healthcare facilities 

must cease their practice of discarding aborted fetuses into piles of “surgical byproducts” and 

burning them collectively. R. at 6. 

Procedural History 

 On January 1, 2020, Elon Sternberger, M.D., and Greene Women’s Health Clinic, LLC 

(“the Clinic”) filed a complaint against the State of Greene and its Attorney General, Floyd 

Lawson, in the U.S. District Court for the Northern District of Greene. R. at 2, 4. The Clinic 
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employs Sternberger and is the only clinic in Greene licensed to perform abortions. R. at 4. 

Seeking declarative and injunctive relief, the Clinic challenged both the Gestational Age Act and 

HB 222 as violations of the Fourteenth Amendment to the United States Constitution. R. at 2-3. 

After issuing a temporary restraining order in favor of the Clinic, the District Court granted 

Respondents’ motion for summary judgment and entered permanent injunctions against both 

statutes. R. at 5-6. The State filed a timely appeal with the U.S. Court of Appeals for the 

Fourteenth Circuit. R. at 6. On January 15, 2021, the Fourteenth Circuit affirmed the District 

Court’s ruling, finding that the Gestational Age Act and HB 222 violate the Due Process Clause 

of the Fourteenth Amendment. R. at 14. The State appealed the Fourteenth Circuit’s decision, 

and this Court granted the petition for writ of certiorari. R. at 21. 

SUMMARY OF THE ARGUMENT 

  

Greene’s abortion regulation statute is constitutional because the Constitution does not 

constrain States’ authority to regulate abortion. This Court created a constitutional right to obtain 

an abortion almost fifty years ago, in contravention of the constitutional text and American 

societal and legal history. See Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 852-53 

(1992) (Rehnquist, C.J., concurring). This Court should overrule its “grievously wrong” 

precedent and uphold the Act under rational basis review. June Med. Servs. LLC v. Russo, 140 S. 

Ct. 2103, 2150 (2020) (Thomas, J., dissenting). The Act passes rational basis review because it is 

rationally related to Greene’s legitimate interests in protecting maternal health, the life and 

dignity of the unborn, and the integrity of the medical profession. Even if this Court affirms a 

constitutional right to abortion, it should uphold the Act under Casey’s “undue burden” standard 

because the regulation does not constitute an undue burden. See Casey, 505 U.S. at 877. 
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 Greene’s fetal disposition statute is constitutional because it serves the state’s interest in 

respecting the dignity of the unborn without restricting access to abortion. HB 222 survives 

under either the rational basis review or the “undue burden” test articulated in Casey, 505 U.S. at 

877. Rational basis review is appropriate here because HB 222 does not implicate women’s right 

to obtain an abortion and is satisfied because it is rationally related to Greene’s valid interest in 

promoting the dignity of unborn life. See Box v. Planned Parenthood of Indiana & Kentucky, 

Inc., 139 S. Ct. 1780, 1782 (2019). However, HB 222 also satisfies Casey’s “undue burden” 

standard because, although regulating abortion providers, it does not restrict access to abortion in 

any meaningful way. 

ARGUMENT 

I. THIS COURT SHOULD OVERRULE ITS PRECEDENT AND UPHOLD THE 

GESTATIONAL AGE ACT AS A VALID EXERCISE OF STATES’ 

REGULATORY AUTHORITY OVER ELECTIVE ABORTION. 

 

This Court should find that the Act, which regulates the use of particularly inhumane 

abortion procedures on fetuses that are developed enough to feel stimuli, is a constitutional 

exercise of state authority and, as such, does not violate the Due Process Clause of the 

Fourteenth Amendment. Almost half a century ago, this Court derived a woman’s fundamental 

right to terminate a pregnancy from the Due Process Clause, which proscribes state deprivation 

of “any person of life, liberty, or property, without due process of law.” U.S. CONST. amend. 

XIV, § 1; Roe v. Wade, 410 U.S. 113, 153 (1973). Doing so violated longstanding American 

societal tradition, practices, and legal traditions and subverted the political process. Casey, 505 

U.S. at 852-53 (Rehnquist, C.J., concurring). The Court “comes nearest to illegitimacy when it 

deals with judge-made constitutional law having little or no cognizable roots in the language or 

design of the Constitution.” Bowers v. Hardwick, 478 U.S. 186, 194 (1986). Accordingly, this 
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Court should overrule its precedent and hold that states are free to enact restrictions on elective 

abortions where, as here, they pass rational basis review. 

A. This Court Should Overrule its Precedent and Hold That Previability 

Restrictions on Elective Abortions are Constitutional Where, As Here, They 

Satisfy Rational Basis Review. 

 

The right to abortion has no basis in the Constitution. The Constitution neither restricts 

states’ authority to regulate abortion nor establishes a right to abortion. Stenberg v. Carhart, 530 

U.S. 914, 980 (2000) (Thomas, J., dissenting). However, in Roe, this Court held that abortion is a 

fundamental right, afforded heightened protection from government infringement. 410 U.S. at 

152-54. Casey clarified that the Court derived this right from individual liberty interests 

protected by the Due Process Clause. 505 U.S. at 846-53 (plurality opinion). 

Roe and Casey were extreme exercises in judicial overreach, inventing constitutional 

rights rather than interpreting the Constitution and “foreclosing all democratic outlet” for 

different opinions by “banishing the issue from the political forum.” Casey, 505 U.S. at 989-90, 

1002 (Scalia, J., concurring in judgment). As such, this Court’s precedent recognizing abortion 

as a fundamental right should be overruled. The issue should be left to the state legislatures, and 

this Court should hold that state restrictions on elective abortions are constitutional so long as 

they satisfy rational basis review. Washington v. Glucksberg, 521 U.S. 702, 728 (1997). Because 

the Act’s restrictions on dilation and evacuation abortion procedures after fifteen weeks’ 

gestation is rationally related to Greene’s legitimate interests in protecting maternal health, the 

life and dignity of the unborn, and the integrity of the medical profession, it should be upheld. 

1. The Right to Abortion Created by This Court Has No Basis in the 

Constitution. 

 

As the Constitution does not establish a right to obtain an abortion, it should not be 

recognized as a fundamental liberty interest protected by the Due Process Clause. Some 
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individual rights are “so deeply rooted in our [nation’s] history and tradition” and “fundamental 

to our concept of constitutionally ordered liberty” that they are afforded special protected by the 

Due Process Clause. Glucksberg, 521 U.S. at 727. However, the right to purposefully terminate 

life is not—and should not be—one. See id. at 728. 

Fundamental rights are those with a strong basis in this country’s history, practices, and 

legal traditions. See id. at 710. They are rights that the very earliest Americans held dear and 

regarded as important, Meyer v. Nebraska, 262 U.S. 390, 400 (1923), and that have enjoyed 

historical and traditional protection from state interference. Cruzan v. Dir., Mo. Dep’t of Health, 

497 U.S. 261, 194 (1990) (Scalia, J., concurring). The right to direct the upbringing and 

education of one’s children is deeply rooted in American history and tradition. Meyer, 262 U.S. 

at 400; see also Pierce v. Soc’y of Sisters of the Holy Names of Jesus & Mary, 268 U.S. 510 

(1925). So, too, is the right to marry, which has been practiced and recognized as important by 

societies and legal institutions “for millennia and across civilizations.” Obergefell v. Hodges, 576 

U.S. 644, 657 (2015). But this Court refused to recognize an asserted fundamental right to end 

life by assisted suicide because such a right had no basis in this country’s history, legal 

traditions, or practices. Glucksberg, 521 U.S. at 728. In fact, recognizing that right would 

“reverse centuries of legal doctrine and practice, and strike down the considered policy choice of 

almost every [s]tate.” Id. at 723. Yet that is precisely what this Court did when it erroneously 

recognized abortion as a fundamental right. 

 Throughout American history, states have restricted abortion. This country inherited 

English common law, which criminalized abortion. Casey, 505 U.S. at 952 (Rehnquist, C.J., 

concurring). In 1868, the year of the Fourteenth Amendment’s ratification, thirty of the thirty-

seven states had antiabortion statutes. James S. Witherspoon, Reexamining Roe: Nineteenth-
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Century Abortion Statutes and the Fourteenth Amendment, 17 ST. MARY’S L.J. 29, 33 (1985). 

Many of these states conferred personhood on the unborn, placing their abortion statutes among 

“offenses against the person.” Id. at 48. By the early twentieth century, “virtually every [s]tate” 

prohibited or restricted abortion. Casey, 505 U.S. at 952 (Rehnquist, C.J., concurring). When Roe 

was decided in 1973, a significant majority of states prohibited abortion except to preserve the 

life or health of the mother. Id. This Court in Roe disregarded centuries of American history, 

practices, and legal protections and forced its “own philosophical views about abortion” on the 

states. Carhart, 530 U.S. at 982 (Thomas, J., dissenting). Because longstanding American 

societal and legal tradition gave states the authority to proscribe abortion, it does not belong 

among other constitutionally protected liberty interests and should be returned to the states.  

2. This Court Should Overrule Its Abortion Precedent and Leave the Issue to 

the States. 

 

The doctrine of stare decisis does not bind this Court to propagate its wrongly decided 

precedent. In fact, stare decisis is “at its weakest when [the Court] interpret[s] the Constitution.” 

Agostini v. Felton, 521 U.S. 203, 235 (1997). This Court generally considers four factors when 

revisiting precedent: “the quality of the decision’s reasoning; its consistency with related 

decisions; legal developments since the decision; and reliance on the decision.” Franchise Tax 

Bd. of Cal. v. Hyatt, 139 S. Ct. 1485, 1499 (2019). Examination of each of these factors 

demonstrates why this Court should overrule its abortion jurisprudence and return the power to 

regulate abortion to the states’ legislatures. 

Roe, Casey, and their successors are poorly reasoned principally because they invent a 

fundamental right to abortion without any basis in the text of the Constitution or in this country’s 

history, practices, and legal traditions. A departure from the original constitutional meaning 

provides a strong argument for overruling precedent. Collins v. Youngblood, 497 U.S. 37, 49-50 
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(1990). The poor quality of these decisions’ reasoning has been consistently criticized since they 

were decided. Richard S. Meyer, Lower Court “Dissent” from Roe and Casey, 18 AVE MARIA L. 

REV. 1, 5 (2020). This criticism comes from a multitude of sources, from Supreme Court 

Justices, lower court judges, and legal scholars to Congress, state legislatures, and America’s 

general citizenry. See id. at 5-7. 

Consistency with related decisions and legal developments since Roe also support 

overruling abortion precedent. The body of abortion law is barely comprehensible and changes 

with each new decision. Whereas Roe established a right to abortion grounded in personal 

privacy and subject to strict scrutiny, 410 U.S. at 153, Casey’s plurality opinion followed, 

grounding the right to abortion in the liberty interest and creating the undue burden test as the 

proper standard of review. 505 U.S. at 878. Next, the plurality in Whole Woman’s Health v. 

Hellerstedt introduced a balancing test to the undue burden analysis. 136 S. Ct. 2292, 2309-10 

(2016). Most recently, in June Medical, this Court issued a plurality opinion, an opinion 

concurring in judgment penned by the Chief Justice, and four dissenting opinions. 140 S. Ct. 

2103. Inconsistency with related decisions has plagued this Court’s abortion jurisprudence from 

its outset, pronouncing different legal standards that create confusion in the lower courts. 

Hellerstedt, 136 S. Ct. at 2321-24 (Thomas, J., dissenting). These decisions have proven 

unworkable and “inevitably invite[] an unelected federal judiciary to make decisions about which 

state policies it favors and which ones it dislikes.” Garcia v. San Antonio Metro. Transit Auth., 

469 U.S. 528, 546 (1985); see also June Medical, 140 S. Ct. 2151-53 (Thomas, J., dissenting) 

(arguing that “Roe and its progeny” should be overruled because they are unworkable and have 

substantially evolved over time). 
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Lastly, legitimate reliance interests do not support preserving abortion jurisprudence. The 

right to abortion is far from settled law. The inability of this Court to articulate a “clear or easily 

applicable standard” highlights why reliance on precedent is “misplaced.” S. Dakota v. Wayfair, 

Inc., 138 S. Ct. 2080, 2086 (2018). Since Roe, some states have kept their anti-abortion laws on 

the books, and many have enacted numerous abortion regulations. Abortion Policy in the 

Absence of Roe, GUTTMACHER INST., https://www.guttmacher.org/state-policy/explore/abortion-

policy-absence-roe (last visited Sept. 22, 2021). Twenty-two states currently have laws that 

would restrict abortion should Roe be overturned. Id. Additionally, “as of early June 2021, 561 

abortion restrictions have been introduced this year in all but three states.” Elyssa Spitzer & Nora 

Ellmann, State Abortion Legislation in 2021, CTR. FOR AM. PROGRESS (Sept. 21, 2021 9:00 AM), 

https://www.americanprogress.org/issues/women/reports/2021/09/21/503999/state-abortion-

legislation-2021. Because Americans have been “on notice for years regarding this Court’s 

misgivings” about the constitutional right to abortion, any asserted reliance interests are 

unfounded and should not convince this Court to retain its erroneous precedent. Janus v. Am. 

Fed’n of State, Cty., & Mun. Emps., Council 31, 138 S. Ct. 2448, 2484 (2018). Accordingly, this 

Court should overrule its abortion jurisprudence and leave the issue to be debated in state 

legislatures and the political forum. 

3. This Court Should Apply Rational Basis Review and Uphold the Act 

Because It Rationally Relates to Greene’s Legitimate Interests. 

 

This Court should hold that a state restriction on elective abortion is constitutional when 

it satisfies rational basis review. Rational basis review is extremely deferential. Glucksberg, 521 

U.S. at 728. Laws that do not infringe fundamental rights enjoy “a strong presumption of 

validity.” Heller v. Doe, 509 U.S. 312, 319 (1993). Under rational basis review, this Court 
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upholds state law that is “rationally related” to a legitimate state interest. Glucksberg, 521 U.S. at 

728. 

Greene has three legitimate interests that justify the Act’s regulation of dilation and 

evacuation abortions after fifteen weeks’ gestation: protecting the health of the mother, 

protecting the life and dignity of the unborn child, and protecting the integrity of the medical 

profession. R. at 4. Not only are protecting maternal health and protecting the life of the unborn 

consistently recognized by this Court as legitimate state interests, but states have these legitimate 

interests beginning “at the outset of the pregnancy.” Casey, 505 U.S. at 846. This Court has also 

recognized that states have a legitimate interest in protecting the integrity of the medical 

profession. See Gonzales, 550 U.S. at 157 (“Under our precedents it is clear that the State has a 

significant role to play in regulating the medical profession.”); Glucksberg, 521 U.S. at 731.  

The Act’s regulation of particularly inhumane abortion procedures is rationally related to 

all three of Greene’s legitimate interests. The state’s legislature considered medical research 

showing that risks to maternal health associated with abortion increase with gestational age and 

that a fetus can sense outside stimuli after twelve weeks’ gestation. R. at 4. Consequently, the 

legislature concluded that medical professionals’ intentional commission of acts involved in 

performing dilation and evacuation abortions is “a barbaric practice” and “demeaning to the 

medical profession.” R. at 4. The legislature had rational reasons for passing the Act, a searching 

analysis of which is “beyond the judicial function.” Harris v. McRae, 448 U.S. 297, 326 (1980). 

Nothing more is required by rational basis review. Accordingly, the Act should be upheld. 

B. Even if This Court Does Not Overrule its Precedent, it Should Reject a Viability 

Rule and Uphold the Act Under the Undue Burden Test. 

 

Even if this Court affirms a constitutional right to previability abortion, it should reject a 

viability rule restricting states from prohibiting previability elective abortions. Further, this Court 
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should uphold the Act under the undue burden test because it is reasonably related to Greene’s 

legitimate interests in protecting maternal health, the life and dignity of the unborn, and the 

integrity of the medical profession and does not impose an undue burden. Under Roe and Casey, 

the right to obtain an abortion is far from absolute. This Court has consistently recognized that 

states have “legitimate interests from the outset of the pregnancy in protecting the health of the 

woman and the life of the fetus” and may regulate previability abortions so long as the 

regulations do not impose an undue burden. Casey, 505 U.S. at 846, 876 (emphasis added). And 

this Court’s precedent makes clear that challenged abortion laws—even those which may prevent 

some women from obtaining abortions before viability—are evaluated under the undue burden 

test. June Med. Servs. LLC v. Russo, 140 S. Ct. 2103, 2120, 2137-38 (2020). 

However, some lower courts, including the Fourteenth Circuit in this case, have 

erroneously concluded that they need not apply the undue burden analysis to laws that might 

restrict the ability of some women to obtain previability abortions. See, e.g., Jackson Women’s 

Health Org. v. Dobbs, 945 F.3d 265, 273-74 (5th Cir. 2019), cert. granted in part, 209 L. Ed. 2d 

748 (May 17, 2021); Isaacson v. Horne, 716 F.3d 1213, 1225 (9th Cir. 2013); Bryant v. Woodall, 

363 F. Supp. 3d 611, 630 (M.D.N.C. 2019), aff’d, 1 F.4th 280 (4th Cir. 2021), as amended (June 

23, 2021). This bright-line rule that automatically invalidates any abortion restriction that affects 

some previability abortions misconstrues the law. Rather, a state’s abortion law is valid so long 

as it is reasonably related to the state’s legitimate interests and does not impose an undue burden 

on a woman’s ability to obtain an abortion. Casey, 505 U.S. at 878, 882. Because the Act is not 

“designed to strike at the right itself,” id. at 872, and instead furthers three legitimate state 

interests while leaving the ultimate decision of whether to terminate a pregnancy in the hands of 
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Greene’s women, this Court should reverse the decision below and uphold the act under the 

undue burden test. 

1. This Court Has Always Evaluated Laws That Regulate Previability 

Abortions Under the Undue Burden Standard. 

 

This Court has never held that viability is dispositive to the constitutionality of an 

abortion regulation that might prevent some women from obtaining a previability abortion. Most 

recently, in June Medical, “[b]oth [the plurality and concurring] opinions appear to accept that 

the universal standard for abortion cases is the undue-burden test, without caveat for a separate 

or subsidiary absolute rule.” Preterm-Cleveland v. McCloud, 994 F.3d 512, 520 (6th Cir. 2021). 

In fact, this Court in Casey upheld previability abortion regulations that most certainly prevent a 

small number of women from obtaining abortions before viability on the grounds that they did 

not constitute an undue burden. See Casey, 505 U.S. at 881-87, 899-900. Specifically, this Court 

upheld a 24-hour waiting period requirement, id. at 881-87, which would proscribe any 

previability abortion sought 24 hours before viability, as well as a parental consent requirement, 

which would prohibit any previability abortion sought by a minor who was unable to obtain 

parental consent or authorization from the court. See id. at 899-900. Moreover, when reviewing 

the constitutionality of Congress’s prohibition on partial-birth abortions, this Court applied the 

undue burden test. See Gonzales v. Carhart, 550 U.S. 124, 156 (2007). Accordingly, this Court 

should reject a bright-line viability rule that automatically invalidates any law that might restrict 

some previability abortions and uphold the Act under the undue burden test. 

2. The Act Satisfies the Undue Burden Test Because it is Reasonably Related 

to Legitimate State Interests and Does Not Impose an Undue Burden. 

 

This Court should uphold the Act under the undue burden test because it is reasonably 

related to Greene’s legitimate interests in protecting maternal health, the life and dignity of the 
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unborn, and the integrity of the medical profession and does not impose an undue burden. The 

“threshold requirement” of the undue burden test is that the state has a legitimate interest and that 

its law is “reasonably related to that goal.” June Medical, 140 S. Ct. at 2138 (Roberts, C.J., 

concurring in judgment). “So long as that showing is made, the only question for a court is 

whether a law has the ‘effect of placing a substantial obstacle in the path of a woman seeking an 

abortion.’” Id. (quoting Casey, 505 U.S. at 877). An abortion regulation imposes an undue 

burden when it has the purpose or effect of placing a substantial obstacle to “a significant 

number of women.” Casey, 505 U.S. at 893, 895; see also June Medical, 140 S. Ct. at 2133 

(plurality opinion). 

Greene’s legitimate interests that justify the Act’s regulation of particularly inhumane 

abortion procedures performed after fifteen weeks’ gestation are threefold: protecting the health 

of the mother, protecting the life and dignity of the unborn child, and protecting the integrity of 

the medical profession. R. at 4. All three have been recognized by this Court as legitimate state 

interests with respect to regulating abortion. Gonzales, 550 U.S. at 157; Glucksberg, 521 U.S. at 

731; Casey, 505 U.S. at 846. 

Even under the more demanding scrutiny required by the undue balancing test, the Act 

passes muster. Greene can “demonstrat[e] a link between [the Act] and what it contends are the 

state’s interests.” Little Rock Fam. Plan. Servs. v. Rutledge, 397 F. Supp. 3d 1213, 1266 (E.D. 

Ark. 2019), aff'd in part, appeal dismissed in part and remanded, 984 F.3d 682 (8th Cir. 2021). 

First, the Act is reasonably related to Greene’s interest in protecting maternal health because the 

legislature found that maternal health risks associated with abortion increase with gestational 

age. R. at 4. Medical research supports the legislature’s finding. Specifically, the risk of 

abortion-related death nearly quadruples between eleven and fifteen weeks. Linda A. Bartlett et 
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al., Risk Factors for Legal Induced Abortion-Related Mortality in the United States, 103 

OBSTETRICS & GYNECOLOGY 729, 731 (2004). As such, the Act’s restriction on abortion 

procedures after fifteen weeks’ gestation is reasonably related to the state’s legitimate interest in 

protecting the life and health of the mother. 

Second, the Act is reasonably related to Greene’s interest in protecting the life and 

dignity of the unborn because the legislature found that an unborn baby at twelve weeks’ 

gestation can feel outside stimuli. R. at 4. Medical and scientific research demonstrate that this is 

a reasonable finding. At seven weeks’ gestation, receptors necessary to feel pain develop, and 

“doctors and researchers have found that the unborn can experience pain as early as eight 

weeks.” James J. Zumpano, Jr., Abortion in the United States: A Cry for Human Dignity, 15 

INTERCULTURAL HUM. RTS. L. REV. 285, 294-95 (2020). By twelve weeks, the baby has fingers, 

toes, teeth, and “nerve endings that respond to painful stimuli” in their palms and soles of their 

feet. Id. As this Court noted in Gonzales, a dilation and evacuation abortion requires the doctor 

to tear the fetus apart, after which they “evacuat[e] the fetus piece by piece.” 550 U.S. at 135-36. 

Because the baby rapidly develops beginning in the thirteenth week, the Act’s restrictions on the 

use of particularly inhumane abortion procedures after fifteen weeks is reasonably related to 

Greene’s legitimate interest in protecting the life and dignity of the unborn. Zumpano at 295-96. 

Third, the Act is reasonably related to Greene’s interest in protecting the integrity of the 

medical profession because the legislature found that the intentional commitment of acts to 

perform a dilation and evacuation abortion is “a barbaric practice” and “demeaning to the 

medical profession.” R. at 4. To perform this procedure, a doctor “grips a fetal part with the 

forceps and pulls it back through the cervix and vagina, continuing to pull even after meeting 

resistance from the cervix. The friction causes the fetus to tear apart.” Gonzales, 550 U.S. at 135. 
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Further, “a leg might be ripped off the fetus as it is pulled through the cervix and out of the 

woman. The process of evacuating the fetus piece by piece continues until it has been completely 

removed.” Id. at 135-36. Given the nature of this procedure, which many believe is “laden with 

the power to devalue human life,” id. at 158, the Act is reasonably related to Greene’s legitimate 

interest in protecting the integrity of the medical profession. 

Lastly, the Act does not impose an undue burden because it does not “operate as a 

substantial obstacle” to “a significant number of women” who wish to terminate their 

pregnancies. Casey, 505 U.S. at 893, 895. In fact, the number of pregnant women who might be 

affected by the Act is small. The only clinic licensed to perform abortions in Greene does not 

perform them after sixteen weeks’ gestation. R. at 4. And even despite this sixteen-week cutoff, 

the clinic performs approximately 25,000 abortions annually. R. at 3. The small potential impact 

of the Act is further underscored by national data. In 2018, the vast majority of abortions 

performed in the United States—92.2%—were obtained at or before 13 weeks’ gestation. 

Abortion Surveillance—Findings and Reports, CTRS. FOR DISEASE CONTROL & PREVENTION, 

https://www.cdc.gov/reproductivehealth/data_stats/abortion.htm (last visited Sept. 20, 2021).  

Because so few women obtain abortions after thirteen weeks’ gestation, and even fewer 

after fifteen weeks’ gestation, the Act actually affects very few women who wish to obtain an 

abortion before viability in Greene. In reality, the Act merely reduces by one week the timeframe 

in which a woman needs to decide to obtain an abortion in the state. Much like the 24-hour 

waiting period, the Act leaves open the option choose abortion until the window for that choice 

has passed. Clinical symptoms of pregnancy generally begin around six weeks’ gestation, though 

some women who are more sensitive to early pregnancy symptoms may know they are pregnant 

sooner. Christina Caron, What Does It Really Mean to Be 6 Weeks Pregnant?, N.Y. TIMES (Apr. 
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19, 2020), https://www.nytimes.com/2020/04/19/parenting/abortion-six-weeks-pregnant.html. 

The Act therefore leaves about nine weeks—more than two months—for women in Greene to 

opt for abortion. Furthermore, the Act contains exceptions for abortions performed after fifteen 

weeks’ gestation in cases of a medical emergency, severe fetal abnormality, when necessary to 

preserve the life or health of the mother, and if the pregnancy resulted from rape or incest. R. at 

3. As the Act does not “prohibit any woman from making the ultimate decision to terminate her 

pregnancy,” but merely reduces by one week the time in which she must decide, it does not 

impose an undue burden. Casey, 505 U.S. at 879. 

 If this Court affirms a constitutional right to abortion, it should apply the same undue 

burden analysis it has always used to evaluate abortion restrictions and uphold the Gestational 

Age Act. The Act is reasonably related to Greene’s legitimate interests in protecting maternal 

health, the life and dignity of the unborn, and the integrity of the medical profession, and 

shrinking the decision-making window by one week does not impose an undue burden on the 

small number of women who may be affected. As such, the Act does not violate the Due Process 

Clause of the Fourteenth Amendment. 

II. HB 222 IS CONSTITUTIONAL BECAUSE IT SERVES THE VALID STATE 

INTEREST OF RESPECTING THE DIGNITY OF THE UNBORN WHILE 

IMPOSING NO SUBSTANTIAL OBSTACLE ON WOMEN’S ABILITY TO 

OBTAIN AN ABORTION. 

 

The U.S. Constitution does not include a right to burn aborted human fetuses as medical 

waste. For decades, this Court has recognized states’ legitimate interest in affirming the dignity 

of the unborn by regulating the disposal of fetal remains. See Box v. Planned Parenthood of 

Indiana & Kentucky, Inc., 139 S. Ct. 1780, 1782 (2019); City of Akron v. Akron Ctr. for Reprod. 

Health, Inc., 462 U.S. 416, 452 n.45 (1983), overruled on other grounds by Casey, 505 U.S. at 

833. The collective weight of this Court’s abortion case law shows that unless such regulations 
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pose a “substantial obstacle” to abortion access, they need only survive rational basis review. See 

id.; Casey, 505 U.S. at 877. Greene’s fetal disposition law easily satisfies this standard. 

However, even if this Court applies Casey’s “undue burden” test, HB 222 passes muster because 

although it regulates abortion providers, respondents fail to show that it would restrict abortion 

access in any meaningful way. See Casey, 505 U.S. at 877. Accordingly, respondents’ claim 

must fail.  

A. HB 222 is Constitutional Because It Satisfies Rational Basis Review. 

 

This Court should evaluate Greene’s fetal disposition statute under rational basis review. 

Under this standard, such a law need only be “rationally related to legitimate government 

interests.” Glucksberg, 521 U. S. at 728; see also Armour v. Indianapolis, 566 U. S. 673, 685 

(2012) (stating that defeating a law under rational basis review requires the negation of “every 

conceivable basis which might support it”). Because HB 222 is rationally related to Greene’s 

interest in promoting the dignity of unborn life, it satisfies this standard.  

1. Rational Basis Review Is Appropriate Because HB 222 Does Not 

Implicate Women’s Right to Abortion. 

 

Greene’s fetal disposition law is not subject to the “undue burden” test this Court usually 

applies in abortion cases because, at its core, it is not about abortion. See Casey, 505 U.S. at 877. 

Indeed, the law has no bearing whatsoever on a woman’s ability to make the “ultimate decision” 

to terminate a pregnancy, and thus, rational basis review is appropriate. Id. Under the framework 

set forth in Casey, a law violates substantive due process when its “purpose or effect” is to “place 

a substantial obstacle in the path of a woman” seeking an abortion. Id. at 874. However, laws 

that do not directly implicate abortion rights undergo a different analysis. See, e.g., id. at 878. 

This Court stated in Casey that “[u]nless it has that effect on [a woman’s] right of choice, 

a state measure designed to persuade her to choose childbirth over abortion will be upheld if 



 19 

 

 

reasonably related to that goal.” Id. (emphasis added); see also Planned Parenthood of Minn. v. 

State of Minn., 910 F.2d 479, 486 (8th Cir. 1990) (“Regulations that have no significant impact 

on a woman’s exercise of her right to an abortion may be permissible where there exists a 

legitimate state interest.”). Even before Casey, this Court upheld regulations that, while related to 

abortion, did not restrict access to it. See, e.g., Akron, 462 U.S. at 429; Harris, 448 U.S. at 315 

(“[T]he Hyde Amendment bears a rational relationship to its legitimate interest in protecting the 

potential life of the fetus.”) (emphasis added); Maher v. Roe, 432 U.S. 464, 473–74 (1977) 

(“[S]ubsidizing of costs incident to childbirth is a rational means of encouraging childbirth.”) 

(emphasis added). 

Like the laws at issue in Akron, Harris, and Maher, HB 222 does not limit a woman’s 

right to get an abortion. R. at 5. Rather, it solely governs post-abortion procedures. R. at 5. 

Although applicable to facilities that offer abortion procedures, HB 222 does not require or 

prohibit women from doing anything. R. at 5. Nor does it constrict access to abortion itself. R. at 

5. Instead, HB 222 exists solely to direct medical facilities on how to handle fetal remains after 

the abortion procedure. R. at 5. This is precisely the sort of regulation courts should evaluate 

under rational basis review.  

2. Greene Has a Valid State Interest in Promoting Respect for Unborn Life.  

 

This Court has long recognized a state interest in protecting and dignifying unborn life. 

See, e.g., Casey, 505 U.S. at 873; Roe, 410 U.S. at 162. In Casey, this Court abandoned the 

trimester framework in part because it “undervalue[d] the State’s interest in potential life.” 505 

U.S. at 873. In fact, one of the “guiding principles” of the Casey framework is that states may 

lawfully create “structural mechanism[s] by which the State, or the parent or guardian of a 

minor, may express profound respect for the life of the unborn . . . if they are not a substantial 
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obstacle to the woman’s exercise of the right to choose.” Id. at 877. Likewise, in Roe, this Court 

identified an “important and legitimate” state interest in protecting potential life. 410 U.S. at 162.  

Since Roe and Casey, this Court has repeatedly affirmed states’ interest in promoting the 

dignity of the unborn. See, e.g., Box, 139 S. Ct. at 1781-82; Gonzales, 550 U.S. at 146. In fact, 

this Court has already upheld fetal disposition statutes based on that interest. See Box, 139 S. Ct. 

at 1781; Akron, 462 U.S. at 452 n.45. In Akron, this Court evaluated a city ordinance that, among 

other things, regulated the manner in which aborted fetuses could be destroyed. 462 U.S. at 422-

25. The Court found the statute unconstitutionally vague but noted the narrowness of its decision, 

explaining that “of course” a state could impose “carefully drawn regulations that further its 

legitimate interest in proper disposal of fetal remains.” Id. at 452 n.45. Most recently, this Court 

in Box held that an Indiana fetal disposition law satisfied rational basis and noted the state’s 

interest in the proper disposal of aborted fetuses. 139 S. Ct. at 1782. Accordingly, Greene has a 

legitimate interest in the proper and dignified disposal of fetal remains.   

3. HB 222 Furthers Greene’s Interest in Respecting Unborn Life. 

 

Any contention that HB 222 is not rationally related to its stated interest because it allows 

women to dispose of their own fetuses and does not require them to follow the same disposal 

requirements as medical facilities misunderstands the rational basis standard. A law does not 

need to be perfectly tailored to a state interest to satisfy rational basis review; it need only be 

rationally related. Glucksberg, 521 U.S. at 728. Thus, a law only fails rational basis review when 

it is “clearly arbitrary and unreasonable” and lacks any “substantial relation to the public health, 

safety, morals, or general welfare.” FM Props. Operating Co. v. City of Austin, 93 F.3d 167, 174 

(5th Cir. 1996). Here, the connection between HB 222 and its stated interest is more than strong 

enough to satisfy rational basis review. The law was designed to further Greene’s interest in 
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affirming the dignity of the unborn and achieves that end by preventing inhumane disposal 

practices.  

This Court has already upheld a state statute that is, in all relevant respects, virtually 

identical to HB 222. See Box, 139 S. Ct. at 1781-82. In Box, this Court upheld an Indiana law 

requiring that fetal remains be disposed of in the same manner as human remains. Id. Like HB 

222, the Indiana statute changed the definition of “infectious and pathological waste” to exclude 

fetal remains, thereby preventing healthcare facilities from destroying aborted fetuses along with 

“surgical byproducts.” Id. at 1781. Moreover, just like HB 222, it also banned the simultaneous 

incineration of aborted fetuses. Id. Furthermore, the Indiana law provided that women retained 

the right “to determine the final disposition of the aborted fetus.” Id. The respondents in Box 

argued that although the law did not implicate a fundamental right, it was not even rationally 

related to a legitimate state interest. Id. Rejecting this argument, this Court found that states have 

a “legitimate interest in proper disposal of fetal remains” and that Indiana’s law satisfied rational 

basis review. Id. Given the striking similarities between the Indiana statute in Box and HB 222, 

there is no doubt that the latter also survives rational basis review. 

B. Even Under the Heightened “Undue Burden” Standard, HB 222 Passes Muster. 

 

Greene’s fetal disposition law survives even a higher level of scrutiny. As noted above, 

HB 222 regulates the actions of doctors after an abortion is performed and in no way prevents a 

woman from exercising her right to terminate her pregnancy. As Justice Thomas articulated in 

his concurrence in Box, it “is difficult to understand, to say the least,” the argument that a statute 

“regulating the disposition of an aborted child’s body might impose an ‘undue burden’ on the 

mother's right to abort that (already aborted) child.” Id. at 1783 n.1 (Thomas, J., concurring).  
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1. Laws Aimed at Expressing Respect For The Unborn Are Constitutional 

Unless They Create a Substantial Obstacle to Abortion Access. 

 

When evaluating the constitutionality of a health regulation that touches abortion, this 

Court balances the medical benefits afforded by the regulation against the burden it imposes on 

women seeking abortions. See Hellerstedt, 136 S. Ct. at 2299, 2309. However, HB 222 is not a 

health regulation and is therefore not subject to the usual benefits and burdens analysis. See id. 

(discussing the benefits and burdens test in the context of medical regulations only). Rather, the 

law need only avoid creating a substantial obstacle in the path of women seeking abortions. See 

Casey, 505 U.S. at 886. This Court explained in Casey that “a state is permitted to enact 

persuasive measures which favor childbirth over abortion, even if those measures do not further 

a health interest.” Id. (emphasis added).  

Whereas the necessity of health regulations can be objectively quantified and balanced 

against the burden they impose, the state’s interest in affirming the dignity of the unborn cannot 

be so measured. See id. at 877. If courts were to apply the usual balancing test in this context, it 

would be impossible to quantify the state’s interest and effectively balance each factor. 

Accordingly, this Court has never applied Hellerstedt’s balancing test to laws primarily intended 

to respect unborn life. See 136 S. Ct. at 2299. Instead, as Casey notes, “[t]he very notion that the 

State has a substantial interest in potential life leads to the conclusion that not all regulations 

must be deemed unwarranted.” 505 U.S. at 876. Consequently, the “benefit” prong of the 

Hellerstedt test drops out, leaving only the undue burden element. See id. at 877. To pass 

constitutional muster, therefore, HB 222 need only avoid creating a substantial obstacle in the 

path of women seeking abortions. Id. 
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2. HB 222 Does Not Create a Substantial Obstacle on Women Seeking an 

Abortion. 

 

HB 222 does not restrict abortion access in any meaningful way. The law solely relates to 

the actions of medical facilities after an abortion procedure. R. at 5. The court below found that 

the law will incur additional costs on medical facilities, who will, in turn, increase the price of 

abortion procedures in Greene. R. at 11. This argument is speculative at best. The extent to 

which a law results in increased costs and administrative burdens on abortion providers is 

irrelevant unless those women ultimately bear them. See Casey, 505 U.S. at 874. In Casey, this 

Court noted that “[t]he fact that a law . . . has the incidental effect of making it more difficult or 

more expensive to procure an abortion cannot be enough to invalidate it.” Id. Rather, there must 

be evidence that a regulation directly constricts a woman’s ability to obtain an abortion. Id. For 

example, this Court in Hellerstedt found that the abortion regulation in question would cause the 

number of abortion facilities to decrease considerably and cause “fewer doctors, longer wait 

times, and increased crowding.” 136 S. Ct. at 2313. 

Here, there is no indication that the statute has or likely will substantially increase the 

cost of the average abortion procedure in Greene. Such a conclusion rests on pure speculation, 

namely that the new disposal requirements would impose significant additional costs on abortion 

providers and that the providers would shift these costs to women seeking abortions. A 

healthcare facility might, for example, account for these expenses by adjusting the prices of other 

services it provides. Thus, to the extent that the new disposal requirements do impose additional 

costs on healthcare providers, there is no evidence that women will bear these costs. Under 

Casey, speculating about an attenuated connection between a law and the general accessibility of 

abortions is insufficient to invalidate it. 505 U.S. at 874. 
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Nor does HB 222 create a psychological burden on women seeking abortions in Greene.  

The court below determined that by merely requiring that women be notified of their right to 

dispose of the fetal remains themselves, HB 222 imposes upon them a psychological burden. R. 

at 11-12. However, as this Court noted in Gonzales, “[t]he State’s interest in respect for life is 

advanced by the dialogue that better informs the political and legal systems, the medical 

profession, expectant mothers, and society as a whole of the consequences that follow from a 

decision to elect a late-term abortion.” 550 U.S. at 129. HB 222 creates precisely the sort of 

dialogue Gonzales would permit.  

Importantly, HB 222’s notification provision also prevents the psychological harm a 

woman would experience from learning that an abortion facility discarded her fetus in a manner 

she feels was callous. In Gonzales, this Court recognized that the profound stress of undergoing 

an abortion is magnified when a woman “learns, only after the event, what she once did not 

know: that she allowed a doctor to pierce the skull and vacuum the fast-developing brain of her 

unborn child.” Id. at 159-60. Thus, far from inflicting additional emotional harm on women, HB 

222’s notification requirement prevents it.  

Ultimately, apprising people of their rights under the law is not a burden. The statute does 

not require doctors to describe the types of disposal techniques or explain in grim detail how the 

facility planned to dispose of each fetus. R. at 5. They need only inform a patient of her right to 

handle the disposition herself. R. at 5. If she chooses not to exercise that right, her involvement 

in the process ends instantly and completely. R. at 5. Far from imposing a psychological burden 

on women, the notification gives women more choice in the abortion process, not less.  

 Finally, respondents’ claim that HB 222 somehow imposes a burden on women whose 

views on the personhood of fetal tissue differ from the view endorsed through HB 222. However, 
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none of this Court’s abortion precedents require states to maintain strict viewpoint neutrality 

regarding the personhood of fetal tissue. See Gonzales, 550 U.S. at 157. It is well established that 

a state may use “its voice and its regulatory authority to show its profound respect for the life 

within the woman.” Id.; see also Casey, 505 U.S. at 886 (“[A] state is permitted to enact 

persuasive measures which favor childbirth over abortion.”).  

 This Court has never suggested that the state cannot in any context treat a pre-viability 

fetus as a person. In fact, Greene, along with thirty-eight other states, has other laws on the books 

that implicitly endorse a viewpoint about the status of the unborn. See Greene Stat. Ann. § 5-

19(a) (2016); see also Emma Milne, Putting the Fetus First–Legal Regulation, Motherhood, and 

Pregnancy, 27 MICH. J. GENDER & L. 149, 157 (2020) (discussing various state laws that 

criminalize actions against the unborn). Under Greene’s homicide laws, “[a] person who 

unlawfully causes the death of an unborn child is guilty of the separate offense of murder of an 

unborn child.” § 5-19(a). Such statutes are well within the bounds that this Court has drawn.   

Furthermore, requiring that aborted fetuses be treated with dignity does not mean a state 

must treat them as human in every context. As Judge Easterbrook has observed, enacting animal 

cruelty laws does not bestow to canines the full umbrella of legal rights afforded to humans. 

Planned Parenthood of Indiana & Kentucky, Inc. v. Comm’r of Indiana State Dep’t of Health, 

917 F.3d 532, 537 (7th Cir. 2018) (Easterbrook, J. dissenting). Such laws merely promote a 

baseline level of respect for certain living things that citizens, through their legislators, deem 

worthy of legal protection in limited contexts. See Joyce Tishcler, The History of Animal Law, 

Part I (1972-1987), 1 STAN. J. ANIMAL L. & POL’Y 1, 3 (2008). HB 222 is no different. If states 

may regulate the treatment of animals, it can surely do so for human fetuses. 
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CONCLUSION 

 For the foregoing reasons, this Court should REVERSE the decision of the Fourteenth 

Circuit. This Court should find that neither the Act nor HB 222 violate the Due Process Clause 

under the Fourteenth Amendment to the United States Constitution. 
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