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STATEMENT OF THE ISSUES PRESENTED  

 
1. Whether all pre-viability prohibitions on elective abortions are unconstitutional. 

 
2. Whether a state statute requiring healthcare facilities to dispose of embryonic and fetal 

remains in the same manner as other human remains imposes an undue burden on a 
woman’s decision to have an abortion.  
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STATEMENT OF THE FACTS  
 

 Each year, approximately 25,000 abortions and 1,000 miscarriages take place in the State 

of Greene. R. at 3. The majority of abortions and miscarriages occur during the embryonic stage, 

which ends approximately eight to ten weeks into the pregnancy. R. at 3. An abortion may be 

induced surgical procedure, which is commonly offered up to 22 weeks, or by taking medication, 

which is typically available up until week 10 of pregnancy. R. at 3.  

In spite of clearly established precedent, Greene enacted the Act, which prohibits 

abortions from being performed after fifteen weeks of probable gestational age, except in cases 

of medical emergency or severe fetal abnormalities. On January 1, 2020 the State of Greene 

enacted House Bill 411, entitled the “Gestational Age Act” (“the Act”), which provides that an 

“abortion cannot be performed until a physician first determines and documents a fetus’s 

probable gestational age.” R. at 3. If the probable gestational age is determined to be greater than 

fifteen (15) weeks, a person is prohibited from performing, inducing, or attempting to perform or 

induce an abortion, except in a medical emergency or due to severe fetal abnormality1. R. at 3. 

Under Greene law, a person who knowingly and intentionally provides an abortion may be 

subject to “disciplinary sanctions and civil liability for wrongful death.” R. at 3; See Greene St. 

Ann. § 16-34-2-7(a), § 16-34-4-9(a).   

In 2020, the State of Greene also adopted House Bill 222, which dictates the manner in 

which abortion providers and other health care providers must dispose of embryonic and fetal 

tissue resulting from aborted, miscarried, or stillborn fetuses. R. at 5. Greene law states that a 

“woman must be afforded the right to determine the final disposition of an aborted fetus.” R. at 

 
1 Additionally, the Act permits an abortion if “a. A licensed physician in the State of Greene 
determines abortion is necessary to protect the health or life of the mother; or b. The pregnancy 
resulted from rape or incest.” R. at 3 N.1.  
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5; See Greene St. Ann. § 16-34-3-2(a). While healthcare facilities are required to inform the 

mother of this right, most women choose to have the abortion facility dispose of the fetus.  

Dr. Elon Sternberger works at Greene Women’s Health Clinic—the only licensed 

abortion facility in the State of Greene. R. at 4. Dr. Elon Sternberger and the Women’s Health 

Clinic (collectively referred to as “the Clinic”) previously based disposal practices on Greene 

statutes that allow for either burial or cremation of the fetus. R. at 5; See Greene St. Ann. § 35-2-

1(a). Based on the prior statutes, the Clinic previously used a contractor who incinerated aborted 

fetuses, which allowed for numerous fetuses to be cremated simultaneouly. Under the new law, 

“an abortion clinic or health care facility having possession of an aborted fetus shall provided for 

the final dispostion of the aborted fetus” in compliance with the burial transmit permit 

requirements of Greene St. Ann. § 16-37-3.R. at 5-6; Greene St. Ann.  § 16-34-3-4(a). This 

statute further requires that the final disposition of an aborted fetus be interred or individually 

cremated. R. at 5-6; Greene St. Ann. § 16-34-3-4(a). Thus, under these provisions, a healthcare 

facility charged with disposing of a fetus must obtain a burial transmit permit for each fetus, and 

either bury or cremate the aborted fetuses individually. R. at 6. Additionally, abortion providers 

like the Clinic will no longer be able to contract with third parties to cremate aborted fetuses with 

other surgical byproducts or cremate multiple fetuses at one time. R. at 6.   
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STATEMENT OF THE CASE 
 

Respondent, the Clinic, originally brought suit against the State of Greene challenging the 

constitutionality of the State’s abortion ban, given this Court’s viability framework. The District 

Court granted summary judgment to the Clinic on the grounds that a State may not 

constitutionally ban abortions prior to viability, and permanently enjoined the Act in all 

applications.  

In addition to challenging the abortion ban, the Clinic challenged the fetal disposition 

statute and sought declaratory and injunctive relief. The District Court issued a preliminary 

injunction barring the enforcement of the statute. After both parties moved for summary 

judgement, the District Court granted the Clinic’s motion for summary judgment and entered a 

permanent injunction declaring the statute unconstitutional under the Due Process Clause.  

The State of Greene appealed the District Court’s decision to the United States Court of 

Appeals for the Fourteenth Circuit. The Fourteenth Court of Appeals held that the State of 

Greene’s ban on abortion before viability is unconstitutional because it contradicted precedent 

and precluded a woman from being able to make the decision to terminate her pregnancy before 

viability. The Fourteenth Court of Appeals also agreed with the Clinic that the fetal disposition 

statute violated the Due Process Clause of the Fourteenth Amendment.  
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SUMMARY OF THE ARGUMENT  
 

Under this Court’s previous holdings regarding abortion, all pre-viability prohibitions on 

elective abortions that amount to a ban are unconstitutional, including the State of Greene’s 

Gestational Act. This Court has recognized that a fundamental right to privacy is implied by the 

Constitution, and that this right encompasses a woman’s right to choose whether or not to 

terminate her pregnancy. This Court has used a viability framework for viewing when a State can 

proscribe abortion. Viability is and should remain the critical point for evaluating when a law 

regulating abortion is constitutional. The State’s alleged interest in protecting unborn life are 

immaterial in this instance, because proposed Act would ban abortion prior to viability, which is 

an act that this Court has declared unconstitutional.  

 Furthermore, the State of Greene’s fetal disposition statute imposes an unconstitutional 

undue burden on a woman’s right to choose.  This statute would impose significant time 

and financial constraints on women seeking abortions in the State, making it extremely difficult, 

and in some cases impossible for a woman to obtain an abortion. In addition, the fetal disposition 

statute does not pass the strict scrutiny standard used by this Court to examine laws that regulate 

fundamental rights, as the statute is not a reasonable means to accomplish the State’s interest, 

and is arbitrary and capricious in application. 
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ARGUMENT  
I. UNDER CASEY AND ROE ALL PRE-VIABILITY PROHIBITIONS ON 

ELECTIVE ABORTIONS THAT AMOUNT TO A BAN ARE 
UNCONSTITUTIONAL, INCLUDING STATE OF GREENE’S GESTATIONAL 
ACT.  
 
In seeking certiorari, the State is arguing to overrule nearly 50 years of precedent and 

allow state bans on abortion. Effectively, the State is requesting that this Court take away 

women’s pre-viability right to choose—in essence their liberty. In considering whether 

previability prohibitions on elective abortions are unconstitutional, there is but one answer: yes. 

A woman’s pre-viability right to choose is the “most central principle of Roe v. Wade.” Planned 

Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 871 (1992). Speaking for the 

majority, Justice O'Connor clearly stated that this right, “is a rule of law and a component of 

liberty [that] we [the United States Supreme Court] cannot renounce.” Id.  

A. Pre-viability prohibitions on abortions violate the constitutionally recognized 
right to privacy, which encompasses a woman’s right to choose whether or 
not to terminate her pregnancy.  
 

In Roe v. Wade, this Court held that the right to privacy—whether founded in the 

Fourteenth Amendment’s concept of personal liberty or the Ninth Amendment’s reservation of 

rights—is “broad enough to encompass a woman’s decision whether or not to terminate her 

pregnancy.” Roe v. Wade, 410 U.S. 113, 153 (1973). This Court has recognized and reaffirmed 

this right for nearly 50 years. See, Whole Women’s Health v. Hellerstedt, 136 S. Ct. 2292, 2309 

(2016); Gonzales v. Carhart, 550 U.S. 124, 146 (2007).  

The central holding of Roe clearly states that “a State may not prohibit any woman from 

making the ultimate decision to terminate her pregnancy before viability.” Casey, 505 U.S. at 

879 (emphasis added). Viability is the well-established critical temporal marker that establishes 

when a State’s interest becomes relevant. See Hellerstedt, 136 S. Ct. at 2320 (explaining that the 
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Supreme Court now uses viability as the “relevant point at which a State may begin limiting 

women’s access to abortion for reasons unrelated to maternal health.”); Gonzales, 550 U.S. at 

146 (explaining that prior to viability, “a State ‘may not prohibit any woman from making the 

ultimate decision to terminate her pregnancy.’” (quoting Casey, 505 U.S. at 879)); Stenberg v. 

Carhart, 530 U.S. 914, 921 (2000) (declining to “revisit” the established principle that “before 

‘viability . . . the woman has a right to choose to terminate her pregnancy’” (quoting Casey, 505 

U.S. at 870)); Roe, 410 U.S. at 163 (explaining that doctors and patients are “free to determine, 

without regulation by the State” that abortion is the appropriate prior to viability).  

While states may regulate abortion prior to viability, they may only impose restrictions 

that do not “unduly burden” a woman seeking an abortion. Nor can any state infringe upon that 

right prior to viability by imposing a restriction that amounts to a ban, leaving no real alternate 

option. See June Med. Servs. L.L.C. v. Russo, 140 S. Ct. 2103, 2133 (2020) (stiking down a state 

statute which required abortion providers to hold active admitting privileges at a hospital within 

30 miles from where they performed abortions); Thornburgh v. American College of 

Obsteticicans & Gynecologists, 476 U.S. 747, 772 (1986) (stiking down statutory provisions 

which required informed consent before an abortion, doctor reports, and attendance of a second 

physician); City of Akron v. Akron Center for Reproductive Health, Inc., 462 U.S. 416, 462 

(1983) (invalidated an ordinance which required that a woman seeking an abortion be provided 

by her physician with specific information “designed to influence the woman's informed choice 

between abortion or childbirth.”); Roe, 410 U.S. at 185 (striking down criminal abortion 

statutes).  

Here, there is no dispute—the Act bans pre-viability abortions after fifteen weeks. R. at 8. 

The analysis should end here. The Fourteenth Circuit correctly held that the Act is facially 
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unconstitutional because it offends both women’s constitutionally protected right to choose and 

well-established precedent. When a state statue bans pre-viability abortions, it is—as a matter of 

law— unconstitutional.  

1. Viability is and should remain the relevant critical line. 

In Roe, the court held that viability is the point at which the state’s interest becomes 

compelling, because the “fetus is then presumably capable of meaningful life outside of the 

mother’s womb.” Roe, 410 U.S. at 163. This determination was made after extensive evaluation 

of both the “medical and medical-legal history” of abortion and “logical and biological 

justifications” for state regulations after viability. Roe, 410 U.S. at 117, 163. Despite repeated 

requests to overrule Roe, the Court has refused, upholding the viability line. Hellerstedt, 136 S. 

Ct. at 2320; Gonzales, 550 U.S. at 146; Casey, 505 U.S. at 871.  

According to Dorland’s Illustrated Medical Dictionary, a fetus is said to be viable once it 

has “reached such a stage of development that it can live outside of the uterus, ” which typically 

means the fetus has reached a “gestational age of 20 weeks (22 weeks after fertilization).”   

Dorlands Illustrated Medical Dictionary, 2137 (32nd ed. 2011). The State has produced no 

evidence of viability at an earlier point. R. at 8. In fact, the State has conceded that it has “no 

evidence of viability at 15 weeks,” and that the state’s health department takes the “position that 

a fetus cannot survive outside of the womb at 15 weeks.” R. at 8. At the heart of viability is the 

separation between a fetus’s dependency on the mother and it’s potential independence, or ability 

to survive on its own. This is the proper distinguishing line. Once the fetus has reached viability, 

then and only then can the state seek to ban abortion, because it has a legitimate interest.   

In Casey, the court reiterated the principles of “physical autonomy” and “bodily 

integrity” as integral components of liberty. Casey, 505 U.S. at 857, 884; see Washington v. 



 8 

Glucksberg, 521 U.S. 702, 720 (1997). The fact that the Act bans both pre-viability and post-

viability abortions is irrelevant. The Act ignores the well-established viability line, and violates 

women’s constitutionally protected right to choose whether or not to have an abortion pre-

viability.  

2. Even if a woman’s pre-viability right to choose is not overtly found in 
the Constitution, Roe v. Wade should be followed as a matter of stare 
decisis. 
 

 Under stare decisis well-established precedent should not be overturned lightly. See 

Casey, 505 U.S. at 854–61. The decision to overrule a prior case requires careful considerations 

including, “practical workability,...whether the rule is subject to a special kind of reliance that 

would lend a special hardship to the consequences of overruling and add inequity,” whether the 

law has developed such that the rule is “no more than a remnant of abandoned doctrine,” and 

whether the rule has been “robbed of significance.” Casey, 505 U.S. at 854. Roe’s viability rule 

has proved to be workable for nearly fifty years, which Casey and Gonzales have only affirmed. 

Many women have come to rely on Roe’s viability rule as added protection for their 

constitutional right to choose whether or not to have a pre-viability abortion. In overruling Roe, 

many women—particularly disadvantaged women without the means to travel elsewhere for an 

elective abortion—will undoubtedly experience special hardship. Roe still remains the 

foundation of women’s abortion rights. This analysis leads to one conclusion: “Within the 

bounds of normal stare decisis analysis . . . the stronger argument is for affirming Roe’s central 

holding, with whatever degree of personal reluctance any of us may have, not for overruling it.” 

Casey, 505 U.S. 861.  

Additionally, the court should carefully consider the effects that overrruling Roe might  
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have on similar decisions rooted in the same constitutional doctrinal underpinnings. See 

Obergefell v. Hodges, 576 U.S. 644, 665-666 (2015) (holding that the Constitution protects same 

sex marriage under the Due Process Clause); Lawrence v. Texas, 539 U.S. 558, 578 (2003) 

(holding that the states may not criminalize homosexual conduct because the Due Process Clause 

provides a realm of personal liberty); Griswold v. Connecticut, 381 U.S. 479, 486 (1965) 

(holding that the Constitution protects the liberty of married couples to use contraceptives 

without government restriction); Meyer v. Nebraska, 262 U.S. 390, 403 (1923) (holding that the 

Due Process Clause provides a liberty interest in parents providing an education to their 

children). This Court has long embraced the Constitutional right to make decisions about 

marriage, contraceptives, and childrearing. If removed, the line between personal autonomy and 

state authority would be blurred, threatening this nation’s fundamental right to liberty.  

B. The state’s alleged interests in protecting unborn life are immaterial because 
states cannot ban abortion prior to viability.  
 

The State asserts that the Court should have considered the Act under the undue burden 

test—evaluating whether the Act places a substantial obstacle in the path of a woman seeking a 

previability abortion. R. at 9. However, the State is clearly mistaken. An undue burden exists 

when “a regulation’s purpose or effect place a substantial obstacle in the path of a woman 

seeking an abortion before the fetus attains viability.” Gonzales, 550 U.S. at 146 (quoting Casey, 

505 U.S. at 878) (emphasis added). In the present case, the undue burden - substantial obstacle 

test does not apply for two reasons: the State’s gestational act (1) is a ban, not a regulation, and 

(2) prohibits abortions after 15 weeks—well before viability.  

Under the Act, the average woman who is within the previabiltity window, but 

determined to be greater than fifteen (15) weeks, would be unable to obtain an abortion because  

it would be outlawed. The fact that the Act includes narrow exceptions for medical emergencies, 
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fetal abnormalities, maternal health, rape or incest, is irrelevant. In Gonzales, this Court 

emphasized the principle that before viability, a State “may not prohibit any woman from 

making the ultimate decision to terminate her pregnancy.” Gonzales, 550 U.S. at 146 (emphasis 

added). In considering the Act’s constitutionality, “the proper focus of constitutional inquiry is 

the group for whom the law is a restriction, not the group for whom the law is irrelevant.” Casey, 

505 U.S. at 894. The Act bans previability abortions occurring after 15 weeks, effectively forcing 

women to carry their pregnancies to full term or to leave the State for an abortion. These are n ot 

alternatives—the Act bans abortions of all methods and in any manner. This is a ban. It is clearly 

established, “viability marks the earliest point at which the State’s interest in fetal life is 

constitutionally adequate to justify a legislative ban on nontherapeutic abortions.” Casey, 505 

U.S. at 835-36. In rejecting the State’s argument, the Court of Appeals correctly applied this 

Court’s viability framework established in Roe, Casey, and Gonzales. Legislative bans on pre-

viability abortions offend women’s liberty protected under the Constitution, and are thus 

unconstitutional.  

II. THE STATE OF GREENE’S STATUTE REQUIRING HEALTHCARE 
FACILITIES TO DISPOSE OF EMBRYONIC AND FETAL REMAINS IN THE 
SAME MANNER AS OTHER HUMAN REMAINS NOT ONLY IMPOSES AN 
UNDUE BURDEN ON A WOMAN’S RIGHT TO CHOOSE, BUT ALSO FAILS 
THE STRICT SCRUTINY TEST DEVELOPED BY THIS COURT TO EXAMINE 
LAWS THAT INVOLVE FUNDAMENTAL RIGHTS. 

 
This Court has recognized, on several occasions, “the right of the woman to choose to 

have an abortion before viability and to obtain it without undue interference from the state.” 

Casey, 505 U.S. at 846. “A finding of undue burden is a shorthand for the conclusion that a state 

regulation has the purpose or effect of placing a substantial obstacle in the path of a woman 

seeking an abortion.” Id. at 877. The State of Greene’s disposition statute has the effect of 
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placing substantial obstacles in the path of a woman seeking an abortion by imposing significant 

time constraints and financial burdens. Furthermore, this Court has determined that the 

fundamental right to privacy encompasses a woman’s right to terminate her pregnancy. Roe, 410 

U.S. at 153. The State of Greene’s statute does not stand against the strict scrutiny test applied by 

this Court in instances where fundamental rights are in question. See Griswold, 381 U.S. at 479 . 

For those reasons, the State of Greene’s fetal disposition statute is unconstitutional.  

While it is true that this Court has held that states have a “legitimate interest in proper 

disposition of fetal remains,” (Akron v. Akron Center for Reproductive Health, Inc., 462 U.S. 

416, 452 (1983)), all abortion laws must confer “benefits sufficient to justify the burdens upon 

abortion access.” Hellerstedt, 136 S. Ct. at 2316. “If these benefits do not justify the burdens, the 

law violates the Constitution.” Id. Thus, while the State has a legitimate interest in the humane 

disposition of fetal and embryonic remains, laws enacted to further this interest are still subject to 

the undue burden test. Additionally, because this Court declared in Roe v. Wade that the right to 

abortion access is encompassed by a fundamental right, these laws are also subject the strict 

scrutiny test. Roe, 410 U.S. at 153. The State of Greene’s fetal disposition statute stands up to 

neither of these tests.  

Not only would the State of Greene’s fetal disposition statute impose significant undue 

burdens on women seeking an abortion in Greene, it is also not “reasonably necessary for the 

effectuation of a legitimate and substantial state interest,” and it does not pass the “arbitrary and 

capricious” standard of the strict scrutiny test set forth by this Court. Griswold, 381 U.S. at 503-

04. First, the state would impose significant time and financial constraints on women seeking an 

abortion in a State where abortion is already not easily accessible. Second, the statute imposes no 
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regulations on women who choose to take possession of their own fetal remains, which directly 

contradicts the state’s alleged concern for how the remains are disposed of.  

A. The state statute requiring healthcare facilities to dispose of embryonic and fetal 
remains in the same manner as other human remains imposes an undue burden on 
a woman’s decision to have an abortion because it places substantial obstacles in the 
path of a woman seeking an abortion in the form of time and financial constraints.  

 

“This Court has already acknowledged that a State has a ‘legitimate interest in proper 

disposal of fetal remains.”’ Box v. Planned Parenthood of Ind. & Ky., Inc.,139 S. Ct. 1780, 1782 

(2019) (quoting Akron, 462 U.S. at 452). However, this Court had never considered the question 

of whether a statute in furtherance of this interest imposes an undue burden on a woman’s right 

to choose.  In Box, this Court pointed to Chief Judge Wood’s opinion in a 7th Circuit case. Chief 

Judge Wood asserted that the case before him might have taken a different turn if Planned 

Parenthood had not conceded that the disposal regulation did not implicate a fundamental right, 

and that post-abortion regulations might impose an undue burden in the same way that pre-

abortion regulations do. Planned Parenthood of Ind. & Ky., Inc. v. Comm'r of the Ind. State 

Dep't of Health, 917 F.3d 532, 534-35 (7th Cir. 2018). 

The State of Greene’s statute imposes an undue burden on a woman’s right to choose 

because it places substantial time and financial constraints on a woman seeking an abortion in 

the State of Greene. There is only one abortion clinic in the State of Greene, (R. at 4) and that 

clinic sees 25,000 abortions and 1,000 miscarriages per year. R. at 3. The clinic also only offers 

abortions up until the 16-week mark in a woman’s pregnancy. R. at 5. Under the new fetal 

disposition statute, the clinic would need to obtain a separate burial transmit permit for the fetal 

and embryonic remains of each abortion and miscarriage it enounters. R. at 6. Additionally, it 

would need to dispose of the remains from each instance separately. Id. It would be incredibly 
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difficult for the clinic to fulfill those requirements and see all of the women who come to it 

seeking abortions. Furthermore, the clinic “provides an abortion to at least one woman per week 

after 14 weeks 6 days,” so the time constraints are already tight, and the fundamental rights of 

the women of Greene would be at stake if these time constraints were tightened further. R. at 8.  

The clinic would inevitably have to turn some women away, and this is an unconstitutional 

effect, as a State “may not prohibit any woman from making the ultimate decision to terminate 

her pregnancy.” Gonzales, 550 U.S. at 146 (quoting Casey, 505 U.S. at 879). 

In comparison, this Court has ruled that statutes that would have the effect of either 

forcing abortion clinics to close or increasing delays imposed an undue burden. This Court 

decided in Hellerstedt that a law forcing some abortion clinics to close would have placed an 

undue burden on a woman’s right to an abortion. Hellerstedt, 136 S. Ct. at 2318. There is only 

one abortion clinic in Greene. This law would have a similar effect as the one in Hellerstedt 

because it would make it even more difficult for the clinic to schedule abortions. In Thornburgh, 

this Court held that the post-viability care and second physician provisions unconstitutionally 

interfered with the health of the mother by increasing delays and medical risks. Thornburgh, 476 

U.S. at 770-71. The added requirements for the clinic in Greene would significantly increase 

delays for women seeking an abortion, which not only might effect the health of the women 

needing abortions, but also might bar some women from receiving abortions entirely.  

Additionally, the statute would impose added expenses on the clinic, the third parties 

involved in disposing of the remains, and ultimately the women seeking the abortions. The costs 

of obtaining a separate burial transmit permit for all of the remains and disposing of all of the 

remains separately would be costly for the third parties handling the permit distribution and the 

burial or cremation, which would impose additional costs on the clinic, which would raise the 
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cost of abortion for women. Many women already struggle to pay for the abortions they need. 

Raising the cost would place a substantial obstacle in the path of many women seeking abortions, 

and might make the option impossible for some women. Both the time constraints and financial 

burdens that this statute would impose render the statute unconstitutional because of the undue 

burdens it places on the women of Greene’s right to choose. 

B. In addition to placing an undue burden on a woman’s right to choose, the State of 
Greene’s disposition statute does not pass the strict scrutiny standard used by this 
Court when examining laws which regulate fundamental rights, as it is not a 
reasonable means to the end, and it is arbitrary and capricious in application.  
 

 Personal privacy is included in the personal rights that are deemed fundamental and 

implicit in the concept of liberty. Roe, 410 U.S. at 153. The right to personal privacy extends to 

activities relating to marriage, procreation, contraception, family relationships, child rearing, and 

education. Id. This right to privacy is founded in the Fourteenth Amendment and “is broad 

enough to encompass a woman’s decision whether or not to terminate her pregnancy.” Id. 

“Statutes regulating sensitive areas of liberty” require strict scrutiny, and “must be viewed in the 

light of less drastic means for achieving the same basic purpose.” Griswold, 381 U.S. at 503-04. 

“Where there is a significant encroachment upon personal liberty, the State may prevail only 

upon showing a subordinating interest which is compelling.” Id. But the statues in furtherance of 

this interest also must not be “arbitrary and capricious in application.” Id.  

This Court, in Akron, found that a state has a legitimate interest in the humane disposition 

of fetal remains. Akron, 462 U.S. at 452. This Court reaffirmed that interest in Box. Box, 139 S. 

Ct. at 1782. However, the State of Greene’s statute is not the least drastic means for achieving 

the purpose of this interest. Furthermore, the statute is arbitrary and capricious in application. As 

stated earlier, this Court pointed to Chief Judge Wood’s concurring opinion in a 7th Circuit case 

regarding the same issue. In his opinion, Chief Judge Wood wondered how a statute, enacted in 
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furtherance of the interest in the humane disposition of fetal remains, furthers that interest “when 

it simultaneously allows any form of disposal whatsoever if the mother elects to handle the 

remains herself.” Planned Parenthood of Ind. & Ky., 917 F.3d at 534. He continues, “[i]t is not 

hard to hypothesize disposal methods that would be far less respectful than those presently used 

for biological materials in clinics.” Id. The State of Greene’s statute does not impose any 

disposal requirements on the women who choose to take final possession of the remains from 

their abortions or miscarriages, (R. at 12) so the effect of this statute does not fulfill its purpose.  

If the State of Greene’s interest was in assuring that the mother had the final say in what 

happened to the remains of her fetus, then this law might reasonably achieve that purpose. Even 

then, the requirements imposed on the clinic would seem arbitrary. However, the State’s interest 

is in the humane disposition of the fetal and embryonic remains, not respect for the mother’s 

wishes. With the enactment of this disposal statute, on the one hand, there are mothers who 

would be free to dispose of the remains in any way they choose. On the other, the clinic is 

subject to strict requirements for the disposal of the remains it is in charge of. This discrepancy 

highlights the lack of reason involved in the implementation of this statute. Furthermore, one can 

imagine a scenario where, if it would cost less for a mother to dispose of the remains herself 

instead of asking the clinic to dispose of them, a mother might choose to dispose of the remains 

herself solely because it would cost her less to do so, and then proceed to dispose of the remains 

in a way that the public would not consider humane or respectful. The potential effects of the 

statute render it arbitrary and capricious, and thus, it does not hold up against the strict scrutiny 

test that statutes of this nature must pass.  
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CONCLUSION 
 

The Fourteenth Court of Appeals correctly held that the State of Greene’s Gestational Act 

and fetal disposition statute are both unconstitutional violations of the Due Process Clause. This 

Court said in Casey, “[l]iberty finds no refuge in a jurisprudence of doubt.” Casey, 505 U.S. at 

844. The State of Greene doubted this Court's jurisprudence in proposing the Gestational Act and 

fetal disposition statute, ignoring this Court’s viability framework and imposing an undue burden 

on a woman’s right to choose. This Court should uphold the judgment of the Fourteenth Court of 

Appeals below and enjoin the State of Greene from passing these regulations on abortion to 

ensure that a woman’s right to choose without undue interference from the State— a right that 

has been upheld by this Court for almost fifty years— is protected. 

 
 
 
 
 
 

 


