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QUESTIONS PRESENTED 

 
 

I. Whether the state previability prohibitions are unconstitutional because they place an 

undue burden on the right to access an abortion by prohibiting all elective abortions at 

a time prior to viability. 

 

II. Whether the state fetal disposition provisions are unconstitutional because they are 

not justified by a legitimate state interest and place an undue burden on a woman’s 

right to access an abortion.  
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STATEMENT OF JURISDICTION 

 

A formal Statement of Jurisdiction has been omitted in accordance with the Rules of the 

Billings, Exum & Frye National Moot Court Competition at Elon University School of Law. 

 

CONSTITUTIONAL PROVISION 

U.S. CONST. amend. XIV § 1. 

The Fourteenth Amendment provides in relevant part: “No State shall…deprive any 

person of life, liberty, or property, without due process of law; nor deny to any person within its 

jurisdiction the equal protection of the laws.” 

 

STATEMENT OF THE CASE 

 

Factual Background 

 

On January 1, 2020, the State of Greene General Assembly passed House Bill 411, titled 

the “Gestational Age Act,” (“the Act”) which was signed into law by the Governor. (R. at 3.) The 

Act requires that prior to performing most abortions, a physician must determine and document 

any fetus’s probable gestational age. Id. If the probable gestational age is greater than fifteen 

weeks, “a person shall not perform, induce, or attempt or perform or induce an abortion” unless 

there is a medical emergency or severe fetal abnormality. Id. The statute provides exceptions where 

there is a threat to the life or health of the mother and where the pregnancy occurred by rape or 

incest. Id.  

In Greene, it is a felony to knowingly and intentionally perform an abortion that is 

prohibited by state law. Id. at 4; see Greene St. Ann. § 16-34-2-7(a). A person who knowingly and 
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intentionally performs an illegal abortion is subject to sanctions and “civil liability for wrongful 

death.”  (R. at 4.); see Greene St. Ann. §16-34-4-9(a). 

 An abortion may be induced through surgery or medication, depending on gestational age. 

(R. at 3.) Generally, medication abortion is typically available through the tenth week of 

pregnancy. Id. Surgical abortions are commonly offered through the twenty-second week, and on 

a case-by-case basis beyond that point. Id. There are approximately 25,000 abortions in Greene 

each year, the majority of which occur prior to or during the tenth week of pregnancy. Id. Plaintiff 

Greene Women’s Health Clinic, LLC, (“the Clinic”) is the only licensed abortion clinic in Greene. 

(R. at 4.) The day that the Act was signed by the governor, Plaintiffs Dr. Elon Sternberger and the 

Clinic filed suit challenging the Act on behalf of themselves, their clients, and the doctors and 

patients involved with abortions in the Clinic’s facility. Id.  

In the same year that House Bill 411 was passed, the State of Greene passed House Bill 

222 (“the Bill”). (R. at 5.) The Bill provides additional regulations regarding the disposition of 

embryonic and fetal tissue resulting from abortion, still birth, or miscarriage. Id. Prior to the 

adoption of the Bill, the law in the State of Greene allowed for disposal of fetal remains by either 

burial or cremation. Id; see Greene St. Ann. § 35-2-1(a). The regulation stated that cremation is 

the “incineration by a crematory, or incineration as authorized for infectious and pathological 

waste,” with pathological waste meaning tissue, organs, and body parts, and blood or body fluids 

in liquid or semi-liquid form; that are removed during surgery, biopsy, or autopsy. See (R. at 5); 

Greene St. Ann. §§ 35-1-3, 16-41-16-5. Pursuant to this law, the clinic properly disposed of fetal 

remains by contracting a third party to incinerate fetal remains simultaneously with other surgical 

byproducts. (R. at 5.)  
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The Bill drastically altered the regulations for disposing of fetal remains. Id. First, it states 

that a healthcare facility, such as the Clinic, must give a woman the “right to determine the final 

disposition of an aborted fetus.” Id.; see Greene St. Ann. § 16-34-3-2(a). Second, if a woman 

chooses not to dispose of the fetus herself, the healthcare facility must then inter or cremate the 

fetal remains. (R. at 5-6); see Greene. St. Ann. § 16-34-3-4(a). If the healthcare facility elects to 

inter the fetal remains, pursuant to the Bill the facility must obtain a burial transmit permit for 

every individual fetus. (R. at 6); see Greene St. Ann. § 16-37-3. If the healthcare facility elects to 

cremate the fetal remains, the statute imposes further regulation and requires that a facility cannot 

simultaneously cremate “aborted or miscarried fetuses.” (R. at 6); see Greene. St. Ann. § 16-34-3-

4(a). The statute provisions also state that an aborted or miscarried fetus does not constitute 

infectious or pathological waste, completely changing the definitions of the terms. (R. at 6); see 

Greene St. Ann. §§ 16-41—16-4(d); 16-41-16-5.  

Procedural History 

The day the Act and the Bill were passed, Dr. Elon Sternberger and the Clinic filed suit 

against the State of Greene and the Attorney General of the State of Greene, challenging the 

constitutionality of both the abortion and fetal disposition regulations. (R. at 4, 6.) The District 

Court issued a temporary restraining order against the Act in favor of Plaintiffs and granted their 

motion to limit discovery to the issue of viability. (R. at 4.) The District Court determined that the 

Act “is effectively a ban on all elective abortions after 15 weeks” and that, based on the Supreme 

Court’s viability framework, the ban’s lawfulness is determined solely by whether the point of 

viability is before or after 15 weeks. Id. The District Court also issued a preliminary injunction 

against the Bill, effectively stopping the state from enforcing the fetal disposition provisions. (R. 

at 6.) 
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Following discovery, the Clinic submitted evidence that viability is impossible at 15 weeks, 

and the State of Greene conceded that it found no medical evidence showing a fetus could be viable 

at 15 weeks. (R. at 4.) After discovery and oral argument, the District Court granted Plaintiffs’ 

motion for summary judgment on both issues. (R. at 5-6.) The District Court permanently enjoined 

the Act, finding that the prohibition on abortions after 15 weeks was prior to viability and thus 

constitutionally impermissible. (R. at 5.) The District Court issued a permanent injunction against 

the Bill, declaring the fetal remains provisions as unconstitutional under the Due Process clause. 

(R. at 6.) 

 

SUMMARY OF THE ARGUMENT 

 

 The Act and House Bill 222, which prohibit abortions beginning at fifteen (15) weeks 

gestational age and require that abortion facilities dispose of fetal remains via individual 

incineration or through individual burial permits, are unconstitutional burdens on the right of 

abortion under the Fourteenth Amendment. The restrictions constitute an unconstitutional 

prohibition on some previability abortions and unduly burden a woman’s right to an abortion.  

Preventing pregnant women from electing a previable abortion violates the Court’s central 

holdings in both Casey and Roe. The State interest in protecting fetal life is irrelevant in this case, 

as no interest justifies depriving a woman of the ultimate decision to terminate her pregnancy 

before viability. In asking the Court to allow states to ban some previability abortions, Petitioners 

ask the Court to abandon stare decisis and greatly reduce a woman’s right to an abortion. 

Petitioners provide no constitutional basis for revisiting the Court’s past jurisprudence, and the 

Act’s prohibition on abortions beginning at fifteen weeks should be struck down. Furthermore, 

even if this Court finds that the Act is a regulation, not a prohibition, the Act still fails the undue 
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burden test because it greatly limits the time frame in which a woman may elect to have an 

abortion. This is particularly true given the varied accuracy of gestational testing, which could lead 

an abortion provider to conclude a woman is ineligible have an abortion when the fetus’s 

gestational age is still less than fifteen weeks. 

House Bill 222 also fails the undue burden test because the fetal dispositional regulations 

unduly burden a woman’s right to an abortion. The state provisions requiring abortion facilities to 

treat fetal remains of previable abortion the same as human remains has the effect of placing 

substantial obstacles in the path of an abortion, thus unduly burdening the right. The regulations 

are unnecessary health regulations that do nothing to promote the health or well-being of the 

woman electing abortion; they simply place additional administrative steps and costs on abortion 

providers which make disposing of fetal remains difficult and costly. Such costs are transferred to 

patients of abortion clinics, who could be forced to forego or postpone abortion. As Respondent is 

the sole abortion provider in the State of Greene, any disruption in or closure of the clinic would 

create substantial obstacles to a woman’s access to abortion.  

Petitioner’s purported interest in respect for fetal life has no legal merit, as this Court has 

never extended Constitutional rights to a previable fetus. Petitioner attempts to justify the 

regulations by citing Casey; however, the Casey court extended the legitimate State interest to 

include the life of a fetus that has potential to become a child. The case at bar does not question 

this right, however, as the challenged law deals with fetal remains, which carry no potential for 

life after birth. Finally, the State of Greene has not adequately proven its intent, as women who 

elect to dispose of fetal remains themselves are not held to the same disposition standard as 

abortion clinics. The fact that women can dispose of fetal remains in the manner of their choosing, 
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including in ways the State would hold to be disrespectful of fetal life, undermines the State’s 

purported interest in respect for unborn life.  

The right to be unhindered in the decision to elect a previable abortion is protected by the 

Due Process Clause; the Act and House Bill 222 directly contradict this right by effectively 

prohibiting, as well unduly burdening, a woman’s choice to a previable abortion. Therefore, the 

decision by the Fourteenth Circuit, which correctly found that the Act and House Bill 222 violate 

the Fourteenth Amendment, should be affirmed. 

 

ARGUMENT 

  

Respondents respectfully ask this Honorable Court to uphold the decision by the 

Fourteenth Circuit for two reasons. First, the Gestational Age Act is unconstitutional under the 

Due Process Clause. The Act effectively prohibits elective abortions at a point prior to viability. 

Petitioners do not have a legitimate state interest in prohibiting abortions prior to viability, and 

they do not give valid reasons to overturn years of precedent regarding previable abortions. 

Second, House Bill 222 is unconstitutional under the Due Process Clause because enforcing 

additional fetal disposition requirements on abortion clinics creates substantial obstacles to access 

abortion and thus unduly burdens a woman’s right to previable abortion. Therefore, these statutes 

should be held unconstitutional by this Court under the Due Process Clause. 

 

I. GREENE’S PROHIBITION ON ABORTIONS AFTER FIFTEEN WEEKS IS 

UNCONSTITUTIONAL BECAUSE IT PLACES AN UNDUE BURDEN ON THE 

RIGHT TO ACCESS AN ABORTION BY PROHIBITING ALL ELECTIVE 

ABORTIONS AT A TIME PRIOR TO VIABILITY.  

Beginning with Roe v. Wade, this Court has established and continually affirmed that the right 

to a previability abortion is protected under the Fourteenth Amendment. 410 U.S. 113, 164 (1973), 
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holding modified by Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833 (1992). The 

Constitutional right to privacy is “broad enough to encompass a woman's decision whether or not 

to terminate her pregnancy.” Id. at 153. Casey reaffirmed this right to choose but clarified Roe’s 

trimester framework as a viability framework. 505 U.S. at 878-79. Under this framework, no state 

may prohibit any woman from electing to have an abortion prior to viability. Id. at 879. Casey 

further established the undue burden test, allowing states to implement regulations on abortions so 

long as such measures do not “impose an undue burden on the right” to seek an abortion. Id. at 

878. Regulations that have either the purpose or the effect of creating a “substantial obstacle” to a 

person seeking an abortion impose an undue burden. Id. Greene’s Gestational Age Act, however, 

goes far beyond imposing an undue burden—it outright prohibits some previability abortions and 

runs afoul of Roe’s protections. 

 

A. The Act is a prohibition, not a regulation, and the District Court did not err in 

limiting discovery to the issue of viability because no state interest is 

Constitutionally adequate to ban abortions prior to viability. 

On appeal, the state of Greene primarily argued that the District Court should have 

considered the state’s interest and then determined if the Act imposed an undue burden on women 

seeking an abortion. (R. at 8) The right articulated in Roe v. Wade protects a woman from unduly 

burdensome restrictions on her freedom to decide whether or not to terminate her pregnancy. 

Maher v. Roe, 432 U.S. 464, 473-74 (1977). An undue burden exists if either the purpose or effect 

of a regulation is to place a “substantial obstacle” in the path of someone seeking an abortion prior 

to viability. Gonzales v. Carhart, 550 U.S. 124, 146 (2007). This Court applies a de novo standard 

of review on lower courts’ constitutional determinations. Cooper Indus., Inc. v. Leatherman Tool 

Grp., Inc., 532 U.S. 424, 436 (2001). While the Court has full power to correct errors of law, a 
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lower court’s findings of fact are reviewed only for clear error. Cooper v. Harris, 137 S. Ct. 1455, 

1464 (2017). 

The State of Greene incorrectly asserted that the Act is merely a regulation of the time 

abortions can be performed rather than a prohibition. (R. at 8-9.) Such framing does not prevent 

the Act from running afoul of Casey, as it undisputedly prohibits some previability abortions. Id. 

at 4 (Greene conceding that the Act bans some abortions before viability). Nonetheless, Greene 

argued that the Act is not a ban because it allows abortions before 15 weeks and only limits 

abortions by one week in practice, as the Clinic currently only provides abortions through 16 

weeks. Id. at 9. These arguments fail for two reasons. 

First, viability is the “critical point” for determining whether a state may prohibit abortions. 

Colautti v. Franklin, 439 U.S. 379, 388 (1979). That the Act is not a ban on all previability 

abortions does not change the fact that it does ban some previability abortions by criminalizing 

performing abortions at a certain gestational point. Second, the fact that the Act only limits 

abortions by one week in practice does not change that it does limit abortions for some women, 

and “a State may not prohibit any woman from making the ultimate decision to terminate her 

pregnancy before viability. Casey, 505 U.S. at 879 (emphasis added). Even if the Act does not 

prohibit most residents of Greene from having an abortion, the fact that the regulation will keep 

some women from having an abortion goes beyond a regulation with an undue burden and to an 

outright prohibition for some women. Additionally, even though prohibiting even a single woman 

from electing a previability abortion is impermissible under Casey, the number the Act could 

prohibit may be far greater than even Greene intended. The Act could limit the window for 

abortions by more than just one week, as courts have found there may be up to a four-week error 

in estimating gestational age. Webster v. Reproductive Health Servs., 492 U.S. 490, 516 (1989). 
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With a prohibition beginning at 15 weeks, error in determining gestational age could thus prohibit 

women from seeking an abortion as early as 11 weeks. The possibility for such error expands the 

number of women in Greene who could be prohibited from having a previability abortion, creating 

even more instances where enforcing the Act would specifically violate Casey. 

The District Court was therefore correct in declining to weigh the state’s purported 

interests, as this Court has already considered the State’s interests in banning previability abortions 

and concluded that they do not outweigh the right to an abortion. Casey, 505 U.S. at 871. Casey 

relied on Roe’s ruling that the interest of the state in protecting potential life was insufficient to 

justify a ban on abortion prior to viability. Id. State interests in regulating abortions are 

“considerably weaker” before viability than after. Stenberg v. Carhart, 530 U.S. 914, 948 (2000) 

(O’Connor, J., concurring). Before viability, no state interest is strong enough to support either a 

prohibition of or substantial obstacle to a woman’s right to choose an abortion. Casey, 505 U.S. at 

846. 

The Fifth Circuit recently considered and struck down the Act’s same provisions in Dobbs, 

which is pending before this Court on the question of whether all prohibitions on previability 

abortions are unconstitutional. See Jackson Women's Health Org. v. Dobbs, 945 F.3d 265, 277 

(5th Cir. 2019), cert. granted in part, 209 L. Ed. 2d 748 (May 17, 2021). The Fifth Circuit 

concluded that Mississippi’s law was a prohibition on previability abortions because it “pegs the 

availability of abortions to a specific gestational age that undisputedly prevents the abortions of 

some non-viable fetuses.” Id. at 273. The case at bar is indistinguishable. Because the Act allows 

for no elective abortions after a specific previability gestational age, it is a ban, not a mere 

regulation. 



  10 

This Court has upheld true regulations on abortions, such as prohibitions on intact dilation 

and evacuation (“D & E”). Gonzales, 550 U.S. at 156. The law in Gonzales thus restricted the 

manner in which some abortions could be performed, but still allowed for other abortion 

procedures. Id. at 141. The Casey Court itself permitted a 24-hour waiting period between when a 

patient seeking an abortion is provided information necessary for informed consent and when the 

patient can actually obtain an abortion. 505 U.S. at 886. Conversely, the Court has also rejected 

regulations that it finds constitute an undue burden. See Bellotti v. Baird, 428 U.S. 132, 147 (1976) 

(law may not impose undue burdens on pregnant minors capable of giving informed consent); Doe 

v. Bolton, 410 U.S. 179, 198 (1973) (requiring hospital committee to approve abortions was unduly 

restrictive). 

In contrast to Gonzales and Casey, the Act in the case at bar does not permissibly restrict 

time, manner, or procedure, but rather provides a blanket restriction on all elective abortions at a 

certain gestational point. Accordingly, the Act serves as a prohibition on all elective abortions 

beginning at 15 weeks. 

 

B. Controlling precedent expressly holds that no state may prohibit a woman from 

choosing to terminate her pregnancy prior to viability, and the state of Greene 

provides no basis for revisiting those decisions.  

This Court made clear that its adoption of the undue burden test for restrictions on abortion 

did not alter the central holding of Roe, and that “a State may not prohibit any woman from making 

the ultimate decision to terminate her pregnancy before viability.” Casey, 505 U.S. at 879. This 

holding has not been disturbed in subsequent cases. See, e.g., Whole Woman's Health v. 

Hellerstedt, 136 S. Ct. 2292, 2299 (2016), as revised (June 27, 2016) (majority affirming Casey 

that substantial obstacles to or bans of abortion “before the fetus attains viability” are 

unconstitutional); Gonzales, 550 U.S. at 146 (a state may not prohibit abortion prior to viability or 
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impose an undue burden). Adherence to precedent is the preferred course of action, as stare decisis 

“promotes the evenhanded, predictable, and consistent development of legal principles, fosters 

reliance on judicial decisions, and contributes to the actual and perceived integrity of the judicial 

process.” Payne v. Tennessee, 501 U.S. 808, 827 (1991). 

The state of Greene admitted that there is no evidence that a fetus is viable at 15 weeks 

and subsequently conceded that the Act bans abortion for some women prior to viability. (R. at 

3.) Applying Casey, these admissions alone end the analysis, as the line is drawn at viability, 

allowing women the full right to decide to terminate their pregnancy prior to that time. 505 U.S. 

at 870. 

 

1. This Court has consistently held that no state may prohibit a pregnant woman 

from choosing an abortion prior to viability.  

Prior to fetal viability, the state may not prohibit any woman from choosing to have an 

abortion. Casey, 505 U.S. at 879. States may not use any factor physicians consider in determining 

viability, including gestational age, to determine when state interest in the health of the fetus 

becomes compelling. Colautti, 439 U.S. at 388. The relevant point is viability, which is “a matter 

of medical judgment, skill, and technical ability,” and it is not the role of the legislature or courts 

to place viability at a specific gestational point. Planned Parenthood of Central Missouri v. 

Danforth, 428 U.S. 52, 64 (1976). 

Following discovery, the State of Greene conceded that there is no medical evidence that 

a fetus is viable at 15 weeks. (R. at 3, 4) This is consistent with the medical evidence presented 

before this Court over decades showing that a fetus is not viable prior to approximately 23 weeks. 

See Casey, 505 U.S. at 860 (viability occurred at approximately 28 weeks at the time of Roe but 

may sometimes occur by 23-24 weeks gestation); Webster, 492 U.S. at 515-16 (23-24 weeks 
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gestation is the earliest point where a reasonable possibility of viability exists); Danforth, 428 U.S. 

at 63 (viability is usually placed at approximately 28 weeks but may occur earlier). In affirming 

viability as the threshold point for abortion prohibitions, Casey acknowledged that the precise 

point of viability may change with medical developments, which is consistent with Danforth’s 

ruling that the point of viability is a medical judgment not to be made by the legislature or courts. 

Casey, 505 U.S. at 870; Danforth, 428 U.S. at 64. Though the point of viability may vary, there is 

no evidence to suggest viability occurs prior to 23 weeks, and certainly not at 15 weeks. (R. at 4) 

In Dobbs, the Fifth Circuit correctly found that Mississippi’s ban on elective abortions 

starting at 15 weeks was unconstitutional under a straightforward application of Casey. 945 F.3d 

at 272. As in the present case, the Fifth Circuit found that the clinic “provides an abortion to at 

least one woman per week after 14 weeks 6 days.” Id. Applying Casey, the Fifth Circuit thus ruled 

that the District Court properly ended its analysis at that point, as there was no dispute that the 

state law prohibited at least some previability abortions. Id. Other circuits have struck down similar 

bans on abortion that included time prior to viability. See Edwards v. Beck, 786 F.3d 1113, 1117 

(8th Cir. 2015) (invalidating abortion ban at 12 weeks); Isaacson v. Horne, 716 F.3d 1213, 1225 

(9th Cir. 2013) (invalidating abortion ban at 20 weeks). 

The Casey Court considered “the fundamental constitutional questions resolved by Roe, 

principles of institutional integrity, and the rule of stare decisis” and concluded that “the essential 

holding of Roe v. Wade should be retained and once again reaffirmed.” 505 U.S. at 845-46. The 

Court explained in detail why it drew the line at viability, explaining that viability is “the time at 

which there is a realistic possibility of maintaining and nourishing a life outside the womb, so that 

the independent existence of the second life can in reason and all fairness be the object of state 

protection that now overrides the rights of the woman.” Id. at 870. The Act, in prohibiting abortions 
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weeks before viability, is impermissible under the unbroken line of cases affirming and reaffirming 

a woman’s right to terminate her pregnancy prior to viability. 

Because viability cannot occur prior to 23 weeks and the Act prohibits all elective 

abortions beginning at 15 weeks, the Act prohibits some previability abortions and thus runs 

afoul of Casey. In seeking a ruling that states may prohibit abortions at a gestational point prior 

to viability, the state of Greene is asking this Court to overturn its decision in Casey. The Court 

should decline to do so. 

 

2. The ban at 15 weeks violates Casey, and the state of Greene does not provide a 

valid reason for overruling the viability line for abortions. 

The doctrine of stare decisis “permits society to presume that bedrock principles are 

founded in the law rather than in the proclivities of individuals.” Vasquez v. Hillery, 474 U.S. 254, 

265 (1986). Accordingly, this Court has never overturned precedent lightly, as the doctrine is a 

“foundation stone of the rule of law,” and departure thus “demands special justification.” Michigan 

v. Bay Mills Indian Cmty., 572 U.S. 782, 798 (2014); Arizona v. Rumsey, 467 U.S. 203, 212 (1984). 

Stare decisis is particularly persuasive on the issue of abortion rights, as the Court 

repeatedly heard cases arguing to overturn Roe or discard the viability line prior to Casey but 

continually affirmed both. Casey, 505 U.S. at 870. In Casey, the Court specifically addressed 

requests to overturn Roe and concluded that the case did not present an occasion to do so. Id. at 

864. The Court found that no subsequent developments disturbed or diminished “the scope of 

recognized protection accorded to the liberty relating to intimate relationships, the family, and 

decisions about whether or not to beget or bear a child.” Id. at 857. The Court further found that 

the factual basis underpinning Roe had not changed and that “no other indication of weakened 
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precedent” was shown. Id. at 864. Accordingly, the Court concluded that it could not reexamine 

Roe with any justification beyond present doctrinal differences—an insufficient justification. Id. 

Just as in 1992, there is no indication of weakened precedent today justifying overturning 

either Roe or Casey. Indeed, their precedent has been strengthened time and time again by cases 

affirming and relying on their principles. See, e.g., Hellerstedt, 136 S. Ct. at 2299; Gonzales, 550 

U.S. at 146. Similarly, no changed factual circumstances exist that would call for revisiting either 

holding. In passing the Act, the Greene legislature focused on (1) that risks to maternal health from 

abortion increase with gestational age, implicating interests in protecting women’s health, and (2) 

findings that a fetus can sense outside stimulation at 12 weeks. (R. at 4.) Neither of these findings 

constitute new factual circumstances justifying revisiting Casey. 

First, this Court recognized as far back as Roe that the risk associated with an abortion 

increases further into pregnancy. 410 U.S. at 150. The Casey Court again considered the risks, 

noting that medical advancements allow for safe abortions later in pregnancy than in past decades, 

and rejected an explicit request to abandon the viability line, concluding “no change in Roe’s 

factual underpinning has left its central holding obsolete, and none supports an argument for 

overruling it.” 505 U.S. at 860. Even if the health-based argument was new or relied on changed 

circumstances, prohibiting abortion prior to viability hardly protects health, with this Court finding 

that childbirth is fourteen times more likely to result in death than an abortion is. Hellerstedt, 136 

S. Ct. at 2315. The health risks of pregnancy and abortion are well documented, and while the state 

may enact regulations to further the health and safety of someone seeking an abortion, the right to 

choose an abortion is the ultimate decision of the pregnant individual. Casey, 505 U.S. at 878. 

Second, arguments related to a fetus’s ability to sense outside stimulation or feel pain have 

been presented before this Court in prior cases, but the Court has continually held that no state 
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interest in fetal life is adequate to ban abortions prior to viability. Id. at 860. Additionally, lower 

courts have found that fetal pain prior to viability is impossible, as the understanding in the 

majority of the scientific community, including the American College of Obstetricians and 

Gynecologists, is that a developed cortex is required for pain perception. See, e.g., Memphis Ctr. 

For Reproductive Health v. Slatery, No. 20-5969, 2021 WL 4127691, at *12 (6th Cir. Sept. 10, 

2021) (mainstream scientific understanding is that a fetus cannot fell pain at 15 weeks); EMW 

Women's Surgical Ctr., P.S.C. v. Meier, 373 F. Supp. 3d 807, 822 (W.D. Ky. 2019), aff'd sub nom. 

960 F.3d 785 (6th Cir. 2020), reh'g en banc dismissed, 831 F. App'x 748 (6th Cir. 2020), and cert. 

granted in part sub nom. 141 S. Ct. 1734 (2021) (sensation of pain requires a “sufficiently 

developed” cerebral cortex, which does not exist before approximately 24 weeks). None of the 

findings behind the Act present changed circumstances regarding fetal developments or maternal 

health that weaken stare decisis.  

The Court in Casey reiterated its longstanding position that “a decision to overrule should 

rest on some special reason over and above the belief that a prior case was wrongly decided.” 505 

U.S. at 864. The state of Greene has provided no such reason, and the permanent injunction against 

the Act’s ban on some previability abortions should be upheld under Roe, Casey, and the long line 

of cases extending from them. 

 

II. THE FETAL DISPOSITION REGULATIONS OF HOUSE BILL 222 ARE 

UNCONSTITUTIONAL BECAUSE THEY VIOLATE THE DUE PROCESS 

CLAUSE OF THE FOURTEENTH AMENDMENT.  

This Court has repeatedly affirmed its holding in Roe that the right to an abortion is a 

constitutional liberty protected by the Due Process Clause of the Fourteenth Amendment. Roe, 410 

U.S. at 152-53; see Casey, 505 U.S. at 876; Eisenstadt v. Baird, 405 U.S. 438, 453 (1972). Indeed, 
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this Court made it clear in Casey that Due Process is afforded to an individual’s substantive 

liberties as much as their procedural liberties. 505 U.S. at 847. Such substantive due process rights 

apply not only delineated Constitutional rights, but to an entire realm of personal liberties that the 

government may not touch. Id. The law affords constitutional protection to personal decisions 

relating to marriage, procreation, contraception, family relationships, child rearing, and education. 

Casey, 505 U.S. at 851. In Eisenstadt, this Court extended that protection to the right to “be free 

from unwanted governmental intrusion,” including the “decision whether to bear or beget a child.” 

405 U.S. at 453.  

The standard for determining whether an individual’s substantive due process right to an 

abortion has been violated is the undue burden standard set forth in Casey. 505 U.S. at 876. If a 

statute places “a substantial obstacle in the path of [a] wom[a]n seeking a previability abortion” it 

imposes an undue burden on her right to that abortion. Hellerstedt, 136 S. Ct. at 2300. Obstacles 

that create such undue burdens “violate the Federal Constitution.” Id. 

This Court in Casey held that because “a particular burden is not of necessity a substantial 

obstacle”, the question of undue burden is distinct from whether there are substantial obstacles to 

abortion access. 505 U.S. at 887. But in all cases, if it is first found that a statute imposes a 

substantial obstacle on a woman’s path to abortion, it necessarily creates an undue burden and 

therefore violates her Due Process rights. Hellerstedt, 136 S. Ct. at 2300.  Furthermore, even when 

a State has a purported interest in fetal development prior to viability, this Court has held that an 

“undue burden exists, and therefore a provision of law is invalid, if its purpose or effect is to place 

substantial obstacles in the path of a woman seeking an abortion before the fetus attains viability.” 

Casey, 505 U.S. at 877.  
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A. The Fetal Disposition Statutes place substantial obstacles in the path of a woman’s 

right to abortion and therefore unduly burden her right.  

This Court has unequivocally held that any law that has the purpose or effect of placing 

substantial obstacles in the path of a woman’s right to elect to have an abortion places an undue, 

and consequently an unconstitutional, burden on that right. Id.; see Hellerstedt, 136 S. Ct at 2300.  

The state has an extremely limited interest in potential life before viability, and any regulation 

concerning abortion must “inform the woman’s free choice, not hinder it.” Casey, 505 U.S. at 877. 

The fundamental right to an abortion is implicated in House Bill 222’s fetal disposition 

requirements because they directly involve a woman’s choice to have an abortion and the effects 

of the Bill place substantial obstacles in her path to that choice. See id.; Greene St. Ann. §§16-34-

3-2(a).  

Precedential history of this Court delineates the line between regulations that do or do not 

constitute a substantial obstacle to abortion. For example, record keeping and reporting regulations 

are generally considered admissible when they further a state’s interest in advancing medical 

knowledge, provide statistical information, and respect privacy and confidentiality when publicly 

reported. See Casey, 505 U.S. at 900; Danforth, 428 U.S. at 80. However, instances in which a 

woman’s decision is hindered by “unnecessary health regulations that have the purpose or effect” 

of creating a substantial obstacle are not permissible. Casey, 505 U.S. at 878, 893 (requiring 

spousal notification of a woman’s decision to receive an abortion places an undue burden); 

Hellerstedt, 136 S. Ct. at 2302 (requiring that abortion clinics meet the same requirements as 

ambulatory surgical centers creates a substantial obstacle); June Med. Servs. v. Russo, 140 S. Ct. 

2103, 2116 (2020) (requiring that doctors performing abortions have admitting privileges at nearby 

hospitals creates substantial obstacles in the path of a woman electing an abortion).   
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In Hellerstedt, this Court concluded that requirements relating to specifics such as the 

number and status of nursing staff, the size and layout of the building, and other requirements so 

that the abortion clinic met basic ambulatory surgical center requirements placed a substantial 

obstacle to women seeking an abortion. 136 S.Ct. at 2315. The requirements did not lower risks 

or provide better maternal care, were not reasonably related to furthering better health for women 

and were so tangential to “safety in the context of abortion as to be nearly arbitrary.”  Id. at 2316. 

For a burden placed on a woman’s access to abortion to be constitutional, the medical and health 

benefits conferred must justify the burden to access, and this Court in Hellerstedt found the health 

benefits conferred by the regulations negligible. Id. at 2298, 2300.  

Likewise, the requirements of House Bill 222 do not protect the health of a woman seeking 

an abortion, nor do they decrease health risks or provide additional necessary sanitary practices. 

(R. at 5.) Before the introduction of House Bill 222, Greene statutes already had in place safe and 

sanitary procedures for fetal disposition, namely burial and cremation. Greene St. Ann § 35-2-1(a). 

House Bill 222 does not substantially change the safety or sanitation of disposition procedures. (R. 

at 5.) Requiring that an abortion facility obtain a burial permit for every aborted fetus only 

increases the administrative and financial resources an abortion facility must dedicate to such 

burials. Greene St. Ann §§ 16-37-3, 16-34-3-4(a). Requiring that the fetal remains be cremated 

individually instead of simultaneously also does nothing to change the sanitation of the procedure 

or improve the woman’s health. Greene St. Ann § 16-34-3-4(a). It merely increases the time and 

administrative loopholes clinics must go through to dispose of the remains.  

In Russo, this Court held that the admitting-privileges requirement would create a dramatic 

“reduction in the number and geographic distribution of abortion providers, reducing the number 

of clinics to one, or at most two…” because of the difficulty abortion providers had in obtaining 
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and maintaining admitting privileges. 140 S.Ct. at 2115, 2123; see also Hellerstedt, 136 S. Ct. at 

2313. The admitting privileges requirement did not serve any relevant credentialing function of 

abortion providers, and because hospitals could deny such privileges for reasons unrelated to 

doctor’s competence, it gave an avenue for anti-abortion administrators to deny admitting 

privileges to abortion providers. Id. at 2124, 2128; see also Casey, 505 U.S. at 878. This Court 

found that the resulting closure of many clinics due to the limitations of the new statute placed a 

significant burden on women seeking an abortion. Hellerstedt, 136 S.Ct. at 2132. Similarly in 

Planned Parenthood Se., Inc. v. Strange, the District Court held that eliminating abortion facilities 

unduly burdens a woman’s right to abortion because it prevents many from obtaining an abortion, 

and those who could obtain one would still suffer significant costs, waiting times, and a higher risk 

of complications. 33 F. Supp. 3d 1330, 1355 (M.D. Ala. 2014) 

The fetal disposition requirements of House Bill 222 will likely have a similar effect of 

limiting the number of operational abortion clinics in the State of Greene. Under the statute, 

abortion facilities who were previously using a third-party contractor to cremate fetal remains will 

now have to pay additional costs to cremate fetal remains individually and apart from other 

infectious and pathological waste. See Greene St. Ann §§ 16-41-61-4(d); 16-41-16-5; (R. at 5-6).    

Moreover, if the facility elects to inter the remains, they must pay for a burial transmit and “provide 

for the final disposition of the aborted fetus” just as they would for the “disposition of any deceased 

body.” (R. at 6.) While the record is unclear, if the Clinic fails to comply with the new fetal 

disposition regulations it may present them with sanctions, criminal penalty, or even closure. See 

Greene St. Ann. § 16-34-4-9(a) (violation of the Gestational Age Act may subject violators to 

‘disciplinary sanctions’ and ‘civil liability’). The fetal disposition requirements place additional 

costs on the Clinic that it may not be able to afford, and without a viable “disposal system, 
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healthcare providers cannot offer…care for miscarriages or abortions.” Whole Women’s Health v. 

Smith, 338 F. Supp 3d 606, 634 (W.D. Tex. 2018). 

Such outcomes have been known to happen, and the closure of even a few abortion clinics 

will make it very difficult and even impossible for some women to receive an abortion. See Russo, 

140 S. Ct. at 2129. In the case at bar, the closure of even one clinic would make it impossible for 

women to receive an abortion in the State of Greene, as the Clinic is the only abortion provider in 

the State. (R. at 4.) If the Greene Woman’s health clinic had to close due to not being able to 

comply with House Bill 222, this would not only place a substantial obstacle in the path of women 

seeking an abortion but make it impossible for any woman in the state of Greene to obtain an 

abortion. This would result in clear substantial obstacles as approximately 25,000 women a year 

would have to forego, postpone, or pay higher costs to obtain one. See Strange, 33 F. Supp. 3d at 

1377-78; (R. at 3.) This Court has made it clear that the closure of abortion clinics, even when 

others remain open in the state, constitutes a substantial obstacle and places an undue burden on 

women seeking an abortion. See id. at 1355.; Russo, 140 S. Ct. at 2129.  

These fetal disposition requirements impose an inevitable increase in costs to the facility 

and is likely to be reflected by higher costs to the woman seeking an abortion. Increases in cost of 

abortion create not only substantial obstacles, but for some women can place an outright barrier to 

an abortion. See Strange, 33 F. Supp. 3d at 1355. Such obstacles unduly, and thus 

unconstitutionally, burden a woman’s ability to exercise her right to an abortion.   

 

B. The State of Greene’s purported interest in fetal life does not justify the fetal 

disposition regulations of House Bill 222.   

There is a balance between State interest and the interest of a woman seeking an abortion. 

See Casey, 505 U.S. at 846. The plurality in Casey held that the principles of the right of woman 
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to elect an abortion without “undue interference” from the State and the State’s interest at the 

outset of the pregnancy in protecting the woman’s and fetus’s health do not need to contradict. See 

id. However, the Court conditioned the State interest in life of a fetus that may become a child. Id. 

(emphasis added.)  In the case at bar, the challenged statutes in question here do not bear on the 

potential for life. See Greene St. Ann. § 16-34-3-4(a). The regulations relate to the disposition of 

fetal remains, where there is no possibility of future life. Id. The State of Greene has attempted to 

justify its regulations by stating it has an interest in “medical ethics” and “regulating the medical 

profession by ensuring that abortion providers…respect the life of the unborn” in their fetal 

disposition practices. (R. at 5.) However, in previability abortions, the State only has an interest in 

protecting the health of the woman, not the fetus, because after abortion there is no potential for 

human life. See Roe, 410 U.S. at 150 (explaining that a State may assert interests beyond the 

protection of a woman when there is potential for human life). The state of Greene’s alleged 

interest is illegitimate because there is no possibility of future life in which the State can be 

interested. The fetal disposition statutes are “unnecessary health regulations,” which unduly 

burden a woman’s access to abortion as discussed above; incorrectly categorize aborted fetuses as 

potential for life; and hold abortion clinics to disparate disposition standards compared to 

individual women.  

 

1. The State of Greene incorrectly applies its interest in fetal life to aborted fetal 

remains and thus incorrectly assigns legal personhood on a previable fetus.  

One of the most important outcomes in Roe is that this Court plainly and unequivocally 

held that an unborn fetus has never been recognized by the law nor does it receive protection under 

the Fourteenth Amendment. 410 U.S. at 158, 162. Twenty years after Roe, this principle was 

reiterated in Casey, that an unborn fetus is not a person under the law and even if a State has 
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“profound interest” in potential life, it cannot unduly burden a woman’s right to abortion. 505 U.S. 

at 878. The cases following Roe and Casey have continued to uphold that an unaborted fetus has 

potential for life, but it is not in fact recognized as life meriting Constitutional protection. See 

Casey, 505 U.S. at 878; Gonzales, 550 U.S. at 146; Whole Women’s Health v. Smith, 338 F. Supp. 

3d at 636-37 (holding that fetal disposition laws expressing respect for fetal life still unduly burden 

women’s right to abortion). But the State of Greene suggests that this Court ignore precedent and 

find that an aborted fetus merits recognition and treatment the same as a person recognized by the 

law. (R. at 6.)  

By requiring that abortion facilities obtain individual burial permits for aborted fetuses, the 

State of Greene is inherently attempting to recognizing that a fetus with no potential for human 

life merits protection and rights afforded by the Constitution, and such interest outweighs a 

woman’s right to be unburdened in her path to an abortion. Greene St. Ann. §§ 16-37-3, 16-34-3-

4(a), 23-14-31-5; (R. at 5-6); see Casey, 505 U.S. at 877. Likewise, requiring that fetal remains be 

cremated individually and apart from other infectious and pathological waste demonstrates a desire 

by the State to recognize fetal remains as persons under the law. Greene St. Ann. §§ 16-41-16-

4(d), 16-41-16-5.  To support the new regulations, the State of Greene has only provided statements 

from scientific articles regarding opinions about the start of life, and the State considers this 

sufficient for this Court to overturn years of precedent. (R. at 12.) However, it was clear in Roe 

that while there is disagreement about conception and start of life in fields outside the law, it is not 

the Court’s job to “speculate as to the answer.” 410 U.S. at 159. It is only known that the State 

wishes to further the “humane and dignified disposal of human remains,” but it gives no conclusive 

legal reasoning as to why this Court should completely overhaul past decisions. (R. at 12.)  
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It is important to note that this is not the same situation as in Box v. Planned Parenthood 

of Indiana and Kentucky, as the Court made it clear that the respondents in that case never asserted 

that the Indiana law imposed an undue burden. 139 S. Ct. 1780, 1782 (2019). While in that case 

the Court found that the Indiana fetal remains disposition statute was permissible, it was upheld 

on a rationally related standard, whereas here the Respondents apply the undue burden standard. 

Id. Furthermore, the question in Box, whether the State’s interest in “proper disposal” of fetal 

remains was permissible, is a substantively different question than the question posed in the case 

at bar. Id.  Petitioners do not assert that the original Greene fetal disposition regulations were not 

proper, only that they wish to impose additional and unnecessary regulations to show respect for 

fetal life. (R. at 5.) Likewise, in Planned Parenthood of Minnesota v. State of Minnesota the court 

held that the state’s asserted interest the regulation and proper disposal of fetal remains, and that 

such proper disposal included the simultaneous cremation of multiple fetal remains. 910 F.2d 479, 

482, 484 (8th Cir. 1990).  The State of Greene wishes to rely on these cases when in fact the 

challenged laws have nothing to do with “proper disposal” but of additional and arbitrary 

requirements on abortion facilities that already had proper fetal disposition practices in place. (R. 

at 5-6.) 

As in Planned Parenthood of Indiana and Kentucky v. Commissioner of Indiana State 

Department, the State of Greene fetal disposition regulations defining fetal remains as separate 

from other surgical byproducts requires that abortion facilities dispose of fetal remains in the same 

way as they would human remains. See 888 F.3d 300, 308 (7th Cir. 2018); Greene St. Ann. §§ 16-

41-16-4(d); 16-41-16-5. Such action inherently recognizes that aborted fetuses are humans and 

persons under the law, which directly contradicts Roe. 410 U.S. at 158; see also Planned 

Parenthood of Indiana and Kentucky, 888 F.3d at 308 (holding that a state’s interest in requiring 
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abortion providers treat fetal remains the same as human is illegitimate). An unborn and aborted 

fetus is not a person under the law, and the measures of the State of Greene via House Bill 222 

blatantly violate that principle. See Roe, 410 U.S. at 156; Casey, 505 U.S. at 878. States may 

demonstrate their respect for fetal life when there is actually life to respect, but the State of 

Greene’s fetal disposition regulations are an attempted overreach of state regulation into potential 

life. See Roe, 410 U.S. at 158, 162. 

 

2. The ability for individual women to elect to dispose of fetal remains contradicts 

the State of Greene’s alleged interest.  

Long-standing precedent by this Court has held that an individual’s private right to decide 

about family and parenthood is protected by the Due Process Clause from “arbitrary impositions 

and purposeless restraints” by the State. Casey, 505 U.S. at 848 (quoting Poe v. Ullman, 367 U.S. 

497, 543 (1961) (dissenting opinion base on jurisdictional grounds)). The State of Greene House 

Bill 222 imposes regulations that are arbitrary, pose no medical benefit, and fail to further the 

state’s purported interest. Such “[u]nnecessary health regulations that have the purpose or effect 

of presenting a substantial obstacle to a woman seeking an abortion impose an undue burden on 

the right.” Id. It has been laid out above why the regulations impose an undue burden on a woman’s 

right to abortion, and more so because they undermine the State of Greene’s alleged interest in 

respectful fetal disposition.  

House Bill 222 provides that a woman must be given “the right to determine the final 

disposition of an aborted fetus” and that she can elect to take the fetal remains and dispose of them 

personally. Greene St. Ann. § 16-34-3-2(a). If the State was truly interested in respecting the life 

of the unborn, it would have also regulated the manner in which a woman may dispose of the 

remains.  It could have provided, based on its interest in respecting fetal remains, that women who 
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elect to dispose of the remains themselves must do so in accordance with Greene State law, 

specifically that they inter or cremate the remains pursuant to House Bill 222. See Greene St. Ann. 

§ 16-35-2-1(a); (R. at 12). The State of Greene has done no such thing however, and this disparity 

in fetal remains regulation undermines the State’s purported interest in the “dignified disposal of 

human remains.” (R. at 5.) 

The State is not wrong in arguing that it has a legitimate interest in protecting women and 

fetal life throughout the gestational period. See Casey, 505 U.S. at 846, 876. It uses this Court’s 

holding in Gonzales that the State has interest in respecting “the dignity of human life.” 550 U.S. 

at 157. However, that decision centered around the discussion of abortions conducted moments 

before birth or partial-birth abortions, which is drastically different from the case at bar, which 

deals only with the disposal of fetal remains after previable abortions. See Greene St. Ann § 16-

34-3-4(a). If the State’s true interest was in respecting fetal life however, it would have to require 

that any disposition of fetal remains, done by an individual or abortion provider, had to follow the 

new disposition regulations as a show of respect for fetal life. The State of Greene does no such 

thing. By not requiring women who elect to dispose of fetal remains themselves to abide by State 

of Greene disposition law, the State effectively proves that its motivation for imposing the new 

laws is not out of respect, but to curtail the right and unduly burden a woman’s decision to elect 

an abortion.  

 

CONCLUSION 

 

For the foregoing reasons, this Honorable Court should AFFIRM the decision of the 

Fourteenth Circuit for the Respondents. This Court should find that the Gestational Age Act and 
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House Bill 222 unduly burden a woman’s right to an abortion and violate a right to substantive 

Due Process under the Fourteenth Amendment to the United States Constitution. 

 

Respectfully Submitted,  

Team 52 

Counsel for Respondents 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



  27 

CERTIFICATE OF SERVICE 

 

We hereby certify that a true and correct copy of this Brief for Respondents, in Microsoft 

and PDF format, was served upon Petitioners, Floyd Lawson and the State of Greene, through its 

counsel of record by certified email, on this, the 24th day of September 2021. 

 

Team 52 

Counsel for Respondents 

 

CERTIFICATE OF COMPLIANCE 

 

Pursuant to Supreme Court Rule 33.1(h), we hereby certify that this Brief of Elon 

Sternberger, M.D. and Greene Women’s Health Clinic is less than 40 pages long, excluding 

sections exempted by Supreme Court Rule 33.1(d). This is a computer-generated document created 

in Microsoft Word, using 12-point Times New Roman typeface for all text and double spacing. In 

making this certificate of compliance, we are relying on the word count provided by the software 

used to prepare the document. 

 

Team 52 

Counsel for Respondents 

 

 

 


