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QUESTIONS PRESENTED 

1. Does a state violate the Due Process Clause of the Fourteenth Amendment when it bans 

abortion at 15 weeks, ten weeks before viability? 

2. Does a state impose an undue burden on a woman's right to choose to have an abortion 

pre-viability when it requires healthcare facilities to dispose of embryonic and fetal 

remains in the same manner as human remains? 

 

  



2 

TABLE OF CONTENTS 

Questions Presented ........................................................................................................................ 1 

Table of Contents ............................................................................................................................ 2 

Table of Authorities ........................................................................................................................ 3 

Opinions Below .............................................................................................................................. 6 

Constitutional Provisions & Statutes Involved ............................................................................... 7 

Statement of the Case...................................................................................................................... 7 

The Abortion Ban ............................................................................................................... 7 

The Fetal Remains Statute .................................................................................................. 8 

Procedural History .............................................................................................................. 9 

Summary of the Argument............................................................................................................ 10 

Pre-Viability Abortion Bans are Categorically Unconstitutional ..................................... 10 

Viability is the Proper Turning Point for State Regulation................................... 11 

This Court Should Not Overturn Roe v. Wade ................................................................. 11 

The Fetal Remains Statute is an Undue Burden ............................................................... 12 

The State of Greene Has Not Advanced a Substantial Enough Legitimate Interest 

to Render the Statute Constitutional ..................................................................... 13 

Argument ...................................................................................................................................... 13 

I. This Court Should Affirm the Lower Court’s Decision Because the Right 

to Terminate One’s Pregnancy Before Viability is a Fundamental Right 

Protected by the Due Process Clause of the Fourteenth Amendment. ................. 14 

A. Pre-viability abortion bans like the Gestational Age Act are 

categorically unconstitutional under this Court’s precedent. .................... 16 

1. The Gestational Age Act is an unconstitutional ban on 

abortion before viability, not mere regulation of abortion. ........... 18 

2. Viability marks, and should remain, the earliest point at 

which the state’s interest in fetal life is constitutionally 

adequate to justify an abortion ban. .............................................. 20 



3 

B. The Court should not overturn Roe v. Wade because of principles 

of stare decisis, workability, and reliance. ................................................ 22 

1. Overruling Roe violates principles of stare decisis and 

undermines the institutional legitimacy of the Court. ................... 23 

2. The Court’s abortion doctrine outlines a workable, 

judicially manageable standard. .................................................... 25 

3. Women and their families have relied on access to safe 

abortion procedures for almost 50 years. ...................................... 26 

II. This Court Should Affirm the Lower Court’s Decision Because the Fetal 

Remains Statute Creates an Undue Burden on Access to Pre-Viability 

Abortion Services.................................................................................................. 29 

A. The Fetal Remains statute places impermissible and substantial 

obstacles in the path of individuals seeking abortion care. ....................... 30 

1. The state of Greene unconstitutionally burdens individuals 

seeking pre-viability abortion care by equating the remains 

of a fetus with a dead human body. .............................................. 32 

2. The state of Greene unconstitutionally burdens the entire 

population who could seek pre-viability abortion care by 

increasing costs to abortion providers, thereby reducing 

access to abortion care. ................................................................. 37 

B. The constitutionality of the Fetal Remains statute is not salvaged 

by the state of Green’s legitimate state interest in “demonstrating 

respect for the life of the unborn.” ............................................................ 39 

Conclusion .................................................................................................................................... 44 

TABLE OF AUTHORITIES 

SUPREME COURT CASES 
Akron v. Akron Ctr. Rep. Health, Inc.  

462 U.S. 416 (1983) ............................................................................................................ 12, 36 
Box v. Planned Parenthood of Ind. & Ky., Inc., 

139 S. Ct. 1780 (2019)................................................................................................... 24, 35, 36 
Brown v. Bd. of Educ. of Topeka, Kan., 

349 U.S. 294 (1955) .................................................................................................................. 18 
Colautti v. Franklin, 

439 U.S. 379 (1979) .................................................................................................................. 15 
Cruzan by Cruzan v. Dir., Missouri Dep't of Health, 

497 U.S. 261 (1990) .................................................................................................................... 9 



4 

Eisenstadt v. Baird, 

405 U.S. 438 (1972) .................................................................................................................... 9 
Garcia v. San Antonio Metro. Transit Auth., 

469 U.S. 528 (1985) ............................................................................................................ 19, 20 
Gonzales v. Carhart, 

550 U.S. 124 (2007) ........................................................................................................... Passim 
Griswold v. Connecticut, 

381 U.S. 479 (1965) .............................................................................................................. 9, 27 
Helvering v. Hallock, 

309 U.S. 106 (1940) .................................................................................................................. 17 
Hudson v. United States, 

522 U.S. 93 (1997) .................................................................................................................... 20 
June Med. Services L.L.C. v. Russo, 

140 S. Ct. 2103 (2020)........................................................................................................ Passim 
Lawrence v. Texas, 

539 U.S. 558 (2003) ...................................................................................................... 10, 19, 27 
Loving v. Virginia, 

388 U.S. 1 (1967) ........................................................................................................................ 9 
Maher v. Roe, 

432 U.S. 464, (1977) ................................................................................................................. 16 
Obergefell v. Hodges, 

576 U.S. 644 (2015) ...................................................................................................... 10, 26, 27 
Payne v. Tennessee, 

501 U.S. 808 (1991) .................................................................................................................. 17 
Planned Parenthood of Se. Pennsylvania v. Casey, 

505 U.S. 833 (1992) ........................................................................................................... Passim 
Poe v. Ullman, 

367 U.S. 497 (1961) .................................................................................................................... 9 
Prince v. Massachusetts, 

321 U.S. 158 (1944) .................................................................................................................... 9 
Roe v. Wade, 

410 U.S.113 (1973) ............................................................................................................ Passim 
Rucho v. Common Cause, 

139 S. Ct. 2484 (2019)............................................................................................................... 20 
Seminole Tribe of Fla. v. Fla., 

517 U.S. 44 (1996) .............................................................................................................. 17, 20 
Skinner v. State of Okl. ex rel. Williamson, 

316 U.S. 535 (1942) .................................................................................................................... 9 
Stenberg v. Carhart, 

530 U.S. 914 (2000) .................................................................................................................. 11 
Thornburgh v. American College of Obstetricians and Gynecologists, 

476 U.S. 747 (1986) .................................................................................................................. 11 
United States v. Salerno, 

481 U.S. 739 .............................................................................................................................. 24 
Whole Woman's Health v. Hellerstedt, 

136 S. Ct. 2292 (2016)........................................................................................................ Passim 



5 

Williamson v. Lee Optical of Okla., Inc., 

348 U.S. 483 (1955) .................................................................................................................. 24 

 
U.S. COURT OF APPEALS CASES 
Isaacson v. Horne, 

716 F.3d 1213 (9th Cir. 2013) ................................................................................................... 12 
Jane v. Bangerter, 

102 F.3d 1112 (10th Cir. 1996) ................................................................................................. 12 
MKB Mgmt. Corp. v. Stenehjem, 

795 F.3d 768 (8th Cir. 2015) ..................................................................................................... 12 
Planned Parenthood of Minn. v. Minn., 

910 F.2d 479 (8th Cir. 1990) ..................................................................................................... 36 

W. Alabama Women's Ctr. v. Williamson, 

900 F.3d 1310 (11th Cir. 2018) ................................................................................................. 12 
Women's Med. Pro. Corp. v. Voinovich, 

130 F.3d 187 (6th Cir. 1997) ..................................................................................................... 12 

 
U.S. DISTRICT COURT CASES 
Margaret S. v. Edwards, 

488 F. Supp. 181 (E.D. La. 1980).............................................................................................. 29 
Margaret S. v. Treen, 

597 F. Supp. 636 (E.D. La. 1984).................................................................................. 29, 30, 37 

Planned Parenthood v. Fitzpatrick, 

401 F. Supp. 554 (E.D. Pa. 1975) .............................................................................................. 37 
Whole Women’s Health v. Hellerstedt 

231 F. Supp. 3d 218 (W.D. Tex. 2017) ..................................................................................... 37 

 
STATUTES 
H.R. 3755 ...................................................................................................................................... 21 
Greene St. Ann. § 16-34-3-2(a) ............................................................................................. Passim 
Greene St. Ann. § 16-37-3 ...................................................................................................... 34, 36 

HB 222 .......................................................................................................................................... 32 
 

OTHER AUTHORITIES 
Abortion Rates Don’t Drop When the Procedure is Outlawed, ABC News (Jul. 29, 

2020) ........................................................................................................................................22 

Caught in the Crossfire: Minority Women and Reproductive Rights, Alliance for 

Women’s Rights (1983) ...........................................................................................................23 

Fetal Awareness: Review of Research and Recommendations for Practice (2010) ......................15 

Is Fetal Pain a Real Evidence? 25 J. Maternal-Fetal & Neonatal Med. 1203 (2012) ....................14 

Induced Abortion in the United States, Guttmacher Institute (Sept. 2019) ...................................19 



6 

Obstetric Care Consensus: Previable Birth, 130 Obstetrics & Gynecology 187 (Oct. 

2017) ........................................................................................................................................15 

Pew Research Center, Public Opinion on Abortion (May 26, 2021)...............................................7 

Population Group Abortion Rates and Lifetime Incidence of Abortion: United States, 

2008–2014, Am. J. Pub. Health (2017) ...................................................................................19 

Powers of Horror: An Essay on Abjection (1980) .........................................................................29 

Preventing Unsafe Abortion, World Health Organization, (Sept. 25, 2020) .................................22 

Proclaiming Life after Death 70 Fla. L. Rev., 1047 (2018) ...........................................................35 

Reproductive Laws, Women of Color, and Low-Income Women, in Reproductive 

Laws for the 1990s (Sherrill Cohen and Nadine Taub, 1998) .................................................22 

Speaking About the Preborn. How Specific Terms Used in the Abortion Debate 

Reflect Attitudes and (De)mentalization, 111 Personality & Individ. Differences 

256, (2017) 29)...........................................................................................................................7 

The Safety and Quality of Abortion Care in the United States, Nat’l Acad. Sci. 

Eng’g & Med. (2018) .........................................................................................................15, 22 

The Supreme Court has overturned more than 200 of its own decisions. Here's what 

it could mean for Roe v. Wade, CNN (May 29, 2019) ............................................................18 

Transgender Abortion Patients and the Provision of Transgender-Specific Care at 

Non-Hospital Facilities That Provide Abortions, 2 Contraception: X, 10019 

(2020) .......................................................................................................................................23 

Unintended Pregnancy and Abortion by Income, Region, and the Legal Status of 

Abortion (July 2020) Guttmacher Institute ..............................................................................22 

World Health Organization, Preventing Unsafe Abortion (Sept. 25, 2020) ..................................15 

 

OPINIONS BELOW 

The opinion of the United States District Court for the Northern District of Greene is 

unpublished, and its citation is Sternberger v. Lawson, 2020 WL 56789 (N.D. Greene 2020). The 

opinion of the United States Court of Appeals for the Fourteenth Circuit is unpublished, but can 

be found at Lawson v. Sternberger, No. 20-1017 (14th Cir. 2021). 
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CONSTITUTIONAL PROVISIONS & STATUTES INVOLVED 

The Due Process Clause of the Fourteenth Amendment, U.S. Const. amend. XIV, 

provides that no state shall “deprive any person of life, liberty, or property, without due process 

of law.” 

STATEMENT OF THE CASE 

After a contentious gubernatorial election in 2018, conservative, pro-life legislators took 

control of the State Assembly of the State of Greene. R. at 3. The now-governor of Greene ran 

on a traditional conservative platform, emphasizing his pro-life values and promising, if elected, 

to protect the life of the unborn. R. at 3. The governor lived up to his pro-life promises. On 

January 1, 2020, the General Assembly for the State of Greene enacted two pieces of legislation 

favoring explicitly its pro-life agenda: House Bill 411, the Gestational Age Act (the “Act”) and 

House Bill 222, regulating the disposal of fetal remains (the “Fetal Remains Statute”). R. at 3-4.  

Dr. Elon Sternberger works as a doctor Green Women’s Health Clinic, LLC (Dr. 

Sternberger and the Clinic, collectively referred to as “Respondents” or the “Clinic”), the only 

licensed abortion facility in the State of Greene. Floyd Lawson, the Attorney General for the 

State of Greene, and the State of Green, (“Petitioners”), seek to uphold the pro-life legislation 

advanced by the state. 

The Abortion Ban 

The Gestational Age Act prohibits abortion at fifteen weeks of pregnancy and 

criminalizes the conduct of doctors who perform abortion procedures past fifteen weeks. R. at 3-

4. The Act provides that, in most cases, an abortion cannot be performed until a physician 

determines the fetus’s probable gestational age. R. at 3. After the gestational age is determined, 

except in a medical emergency or in the case of a severe fetal abnormality, no person shall 

“perform, induce, or attempt to perform or induce an abortion of an unborn human being if the 
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probable gestational age of the unborn human being has been determined to be greater than 

fifteen (15) weeks.” R. at 3. Under Greene law, it is a felony to knowingly and intentionally 

perform an abortion prohibited by law. R. at 4. Those who provide unlawful abortions are not 

only subject to “disciplinary sanctions,” but “civil liability for wrongful death.” R. at 4.  

Prior to its enactment, doctors in the State of Greene, offered surgical abortions up to 22 

weeks, and infrequently beyond 22 weeks on case-by-case basis. R. at 3. Dr. Sternberger and 

other medical professionals who perform abortions are subject to substantial liability and 

expense if they perform abortions between 15 weeks and viability (usually 22-24 weeks of 

pregnancy). R. at 4. The State advanced no medical evidence demonstrating that a fetus could be 

viable at 15 weeks, but instead bases its regulation on gestational age. R. at 4. 

The Fetal Remains Statute 

House Bill 222, the fetal remains statute, dictates the manner in which abortion providers 

must dispose of aborted fetuses, effectively treating fetal cells as human remains under the law. 

R. at 5. The statute provides that a woman must be afforded “the right to determine the final 

disposition of an aborted fetus.” R. at 5. A woman may choose to dispose of the aborted fetus 

herself, or, in most cases, she will allow the medical provider to dispose of the aborted fetus. R. 

at 5. If the facility is charged with disposal, the statute alters the way in which fetal remains must 

be disposed of, equating fetal cells to human life. R. at 5.  

Prior to its enactment, abortion providers were permitted to dispose of aborted fetuses 

through incineration or cremation. R. at. 5. However, under the new law, abortion providers like 

the Clinic can no longer contract with third parties to cremate aborted fetuses with other surgical 

byproducts, nor can abortion providers cremate multiple fetuses at one time. R. at 6. Rather, the 

law requires providers to abort or bury the fetal remains individually--procedures identical to that 

of human remains. R. at 6.  
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Additionally, the fetal remains statute also applies the state’s burial transit permit 

requirements to aborted fetuses. R. at 5-6. Under the statute, a healthcare facility providing 

abortions must obtain a burial transmit permit for each fetus, just as it would for the disposal of 

any deceased human body, thereby equating fetuses to humans under the law. R. at 6. 

Procedural History 

Respondents commenced this action on the day the Gestational Age Act was signed into 

law, challenging the constitutionality of the Act on behalf of themselves, their clients, and the 

doctors and patients performing and seeking abortion services in its facility. R. at 4. Respondents 

also challenged the constitutionality of House Bill 222, seeking declaratory and injunctive relief. 

R. at 6. The District Court issued a temporary restraining order, preventing the Gestational Age 

Act from going into effect, and issued a preliminary injunction to enjoin the State’s 

implementation and enforcement of the fetal disposition statute. R. at 5.  

After discovery, limited to the issue of viability, the Clinic moved for summary 

judgement. R. at 4. The District Court granted summary judgement to the Clinic, permanently 

enjoining the Act in all applications as an unconstitutional ban on abortion before viability. R. at 

5. The Parties cross-moved for summary judgement on House Bill 222, and the District Court 

granted the Clinic’s motion for summary judgment, permanently enjoining the fetal disposition 

statute. R. at 6. The State timely appealed the District Court’s decision to the United States Court 

of Appeals for the Fourteenth Circuit. R. at 6.  

On January 15, 2021, the Fourteenth Circuit affirmed the District Court’s decision to 

grant summary judgement in favor of the Clinic. R. at 14. The State of Green then filed a Petition 

for Writ of Certiorari, which this Court granted. R at 21. 
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SUMMARY OF THE ARGUMENT 

This Court’s unambiguous precedent establishes that the right to choose to terminate 

one’s pregnancy, and to do so without undue interference by the state, is a fundamental right 

protected by the Due Process Clause of the Fourteenth Amendment. In an unbroken chain of 

precedent, this Court has held, affirmed, and reaffirmed abortion as a fundamental right. 

However, Roe was not the first time the Court extended protections to personal decisions central 

to dignity and autonomy; rather, the Court’s precedent demonstrates the unique constitutional 

protections afforded to such liberty interests, including marriage, access to contraception, and 

sexual intimacy. The fundamental right to abortion is merely an extension of the liberty interests 

already protected under the Constitution and must be reaffirmed today. 

Pre-Viability Abortion Bans are Categorically Unconstitutional 

The question presented in this case was resolved in Roe v. Wade and reaffirmed in 

Planned Parenthood v. Casey. Under this Court’s precedent, prohibitions on abortion before the 

fetus attains viability are unquestionably and categorically unconstitutional. Even where the 

Court has modified its doctrine or upheld restrictions on the abortion procedure, the Court has 

unequivocally reaffirmed abortion as a fundamental right. While a state may place restrictions on 

the procedure, or otherwise express its respect for unborn life, it may not prohibit a woman from 

making the ultimate decision as to whether to have an abortion. The state’s interests, no matter 

how compelling, are insufficient to justify an abortion ban before viability. 

The Gestational Age Act prohibits women from making a constitutionally protected 

choice ten weeks before viability. While regulations that merely pose structural barriers to the 

abortion procedure may survive constitutional scrutiny, the Act does not merely impose a burden 

on this right or make it more difficult to obtain an abortion—it outright prohibits abortion ten 

weeks before the fetus is viable. Accordingly, the Gestational Age Act cannot stand. 
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Viability is the Proper Turning Point for State Regulation 

It is undisputed that, from the outset of pregnancy, the state has a compelling interest in 

protecting the health and life of the mother and the fetus. The viability framework strikes a 

delicate balance between the two competing interests at play, weighing the interests of the 

personal autonomy and reproductive freedom against those of the state, while also taking into 

consideration the opinion of medical experts in the field. 

The widely accepted medical consensus is that viability occurs at 24 weeks of pregnancy. 

Furthermore, scientific evidence suggests fetuses cannot feel pain prior to viability, perhaps not 

even until the third trimester. Here, the state of Greene seeks to substitute its judgement for that 

of experts in the field, declaring certain abortion procedures unsafe, barbaric, and disrespectful to 

the life of the unborn, contrary to scientific opinion on the matter. To do so improperly tips the 

scales in favor of the state’s interests, rather than that of the woman, despite the delicate balance 

struck by the Casey viability framework. 

This Court Should Not Overturn Roe v. Wade 

To hold for Petitioners requires overturning 50 years of Supreme Court precedent, 

violating principles of stare decisis and undermining the institutional legitimacy of the Court. 

Stare decisis requires the Court to treat like cases alike, which promotes the consistent 

application of the law and promotes the integrity of the judicial process. Mere judicial 

disagreement is insufficient to justify overturning precedent. Rather, the Court looks to factors 

such as workability and reliance when determining whether it is proper to overturn its previous 

decisions. It is clear that the viability framework from Casey is not “unworkable,” and that 

Americans have relied on access to safe, legal abortions for almost fifty years.  

Here, the viability framework provides a clear, judicially manageable standard that is 

easily and uniformly applied by the lower courts. Judicial line-drawing is inherently arbitrary, 
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but the viability framework adequately balances the two compelling interests at play, while also 

giving the lower courts a judicially manageable standard to adhere to. 

Societal reliance on access to abortion further demonstrates why this Court should not 

overturn Roe. For almost 50 years, women have planned their lives with the underlying 

assumption that abortion, a medically necessary procedure, is available should contraception fail. 

Access to abortion allows women to fully participate in social and economic society, placing 

women on even footing. To overrule Roe is unjustified, given its societal reliance. 

The Fetal Remains Statute is an Undue Burden on Abortion Access 

The foundation of the undue burden test is the Casey analysis, which interprets the limits 

of substantive due process of the Fourteenth Amendment.  Hellerstedt construed Casey as a 

balancing test of the benefits and the burdens an abortion regulation confers. Because the 

benefits severely outweigh the burdens, even with a legitimate state interest, the Fetal Remains 

statute is unconstitutional.  

This Court has repeatedly noted that individuals are entitled to the right to their own self-

determination under the Fourteenth Amendment.  This includes the right to decide when life 

begins.  By forcing those who have abortions to decide the fate of an aborted fetus, the state 

unlawfully equates aborted fetuses with bodies of dead human beings.  Other lower courts have 

interpreted fetal disposition statutes as unconstitutional because by taking a stand, the state 

invades a constitutionally protected right.  The psychological toll of the grief and shame the state 

imposes on those getting abortions is not rescued by a legitimate state interest.  Therefore, 

because individuals face an undue burden that places a substantial obstacle in the path of 

obtaining an abortion, the statue violates the undue burden test and therefore unconstitutional.  

Similarly, the record is silent as to how expensive the Fetal Remains statute will be to 

implement for abortion providers.  However, by definition, the statute will increase the 
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administrative burden on abortion providers by limiting the ability of health care providers to 

incinerate multiple aborted fetuses simultaneously.  Therefore, as a categorical manner, the 

statute is an undue burden. 

The State of Greene Has Not Advanced a Substantial Enough Legitimate Interest to 

Render the Statute Constitutional 

This Court noted in Hellerstedt that the undue burden test is a balancing test between an 

individual’s liberty interest and the various legitimate interests of the state.  In the case of the 

Greene statute, the Fetal Remains statute is all burden and no benefit.  Other recent cases have 

discussed whether the Greene statute’s purported interest, respecting unborn life, is legitimate.  

However, whether the interest is legitimate is irrelevant.  Because the interest does not provide 

any meaningful benefit to those having abortions, and the burden on individuals and the 

population who could seek abortions is so high, the statute is unconstitutional under the undue 

burden standard of the Fourteenth Amendment. 

ARGUMENT 

The majority of the American public believes that abortion should be legal. Pew Research 

Center, Public Opinion on Abortion (May 26, 2021). Yet, almost fifty years after this Court’s 

landmark decision in Roe v. Wade, establishing the fundamentality of the right to choose, the 

State of Greene continues to question its constitutional footing. For years, states like Greene have 

fought to turn back the clock on reproductive rights, waging a constant legal battle against a 

woman’s right to choose, thereby inhibiting a woman’s right to participate fully in society.  

This Court’s unambiguous precedent establishes that the right to choose to have an 

abortion pre-viability, and to receive the medically necessary procedure without undue 

interference by the state, is a liberty protected by the Due Process Clause of the Fourteenth 

Amendment. By arbitrarily placing regulations on medical care, the state of Greene invades not 
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only the privacy of the doctor-patient relationship, but it also invades the very right of self-

determination that every person seeking a pre-viability abortion in the United States is 

guaranteed. Accordingly, this Court should affirm the lower court’s holding, declaring the two 

statutes unconstitutional affronts to protected liberties. 

The standard of review in this case is de novo, meaning that this Court must construe all 

facts and draw all reasonable inferences in the light most favorable to the non-moving party. St. 

Charles Foods, Inc. v. America’s Favorite Chicken Co., 198 F.3d 815, 819 (11th Cir. 1999). 

Summary judgment is appropriate when there is no genuine dispute as to any material fact and 

the movant is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(a). Here, there are no 

genuine issues of material fact, and the lower court properly applied the relevant law to those 

facts. Below, the Clinic demonstrates why this Court must declare the Gestational Age Act and 

the fetal remains provision unconstitutional in their entirety.  

I. This Court Should Affirm the Lower Court’s Decision Because the Right to 

Terminate One’s Pregnancy Before Viability is a Fundamental Right Protected by 

the Due Process Clause of the Fourteenth Amendment. 

The Due Process Clause of the Fourteenth Amendment provides that no state shall 

“deprive any person of life, liberty, or property, without due process of law.” U.S. Const. amend. 

XIV. (emphasis added). The Due Process Clause does not merely protect the liberty interests 

enumerated in the Bill of Rights; it also protects interests of the individual “so fundamental that 

the State must accord them respect.” Poe v. Ullman, 367 U.S. 497, 542 (1961) (Harlan, J., 

dissenting). The liberties protected by the Fourteenth Amendment, also known as unenumerated 

fundamental rights, extend to personal choices central to individual dignity and personal 

autonomy. Planned Parenthood of Se. Pennsylvania v. Casey, 505 U.S. 833, 847 (1992). This 

Court’s precedent establishes that included within the concept of liberty, protected by the shield 

erected by the Due Process Clause, are certain choices central the ability to define one’s own 
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existence without interference by the state. The Constitution does not explicitly define the outer 

confines of the Fourteenth Amendment’s protections; rather, the history and traditions of the 

nation guide the Court when locating and protecting interests central to notions of ordered 

liberty. Casey, 505 U.S. at 847; see also Poe, 367 U.S. at 543 (“the full scope of the liberty 

guaranteed by the Due Process Clause cannot be found in or limited by the precise terms of the 

specific guarantees elsewhere provided in the Constitution”).  

This Court, in Roe v. Wade, recognized for the first time that a woman’s decision to 

terminate her pregnancy is a fundamental right protected by the Due Process Clause of the 

Fourteenth Amendment. 410 U.S. at 113. However, the protections afforded to individuals under 

Roe were not, in any sense, novel. The law respects—and protects— “the private realm of family 

life which the state cannot enter.” Prince v. Massachusetts, 321 U.S. 158, 166 (1944). 

Furthermore, this Court’s precedent demonstrates the vast constitutional protections afforded to 

fundamental rights involving decisions central to individual dignity and personal autonomy. See 

Loving v. Virginia, 388 U.S. 1 (1967) (marriage); see also Skinner v. State of Okl. ex rel. 

Williamson, 316 U.S. 535 (1942) (procreation); Griswold v. Connecticut, 381 U.S. 479 (1965) 

(contraceptives); Eisenstadt v. Baird, 405 U.S. 438 (1972) (contraceptives); Cruzan by Cruzan v. 

Dir., Missouri Dep't of Health, 497 U.S. 261 (1990) (refusal of life-sustaining medical support); 

Lawrence v. Texas, 539 U.S. 558 (2003) (sexual intimacy); Obergefell v. Hodges, 576 U.S. 644 

(2015) (same-sex marriage). The constitutionally protected right to abortion is merely an 

extension of the liberty interests discussed in the previous cases. The concept of liberty must 

include the right to define and express one’s identity for, at the very heart of the liberty interest 

protected by the Due Process Clause is the ability to define one’s own existence—beliefs which 
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cannot be formed under the watchful eye of the state. Obergefell, 576 U.S. at 651–52; Casey, 

550 U.S. at 851. The Court has, throughout history, respected these intimate personal decisions. 

There is a sphere, the outer confines defined by the Bill of Rights and the full breadth 

supported by the nation’s history and tradition, into which the government may not enter. The 

right to choose to terminate one’s pregnancy is one such liberty interest protected by the 

Constitution. To hold otherwise not only permits the government to intrude into the intimate 

familial decisions it has, historically, refrained from intervening in, but also rolls back the 

substantial constitutional protections afforded to fundamental rights relating to dignity and 

autonomy—rights central to notions of ordered liberty under the Due Process Clause. 

A. Pre-viability abortion bans like the Gestational Age Act are categorically 

unconstitutional under this Court’s precedent.  

The fundamental Constitutional question presented by this case was not only resolved by 

the Court in Roe but reaffirmed by the Court in Planned Parenthood of S.E. Pennsylvania v. 

Casey. 410 U.S. 113 (holding that the right to privacy, a liberty interest under the Due Process 

Clause, encompasses a woman’s decision to choose whether to terminate her pregnancy); 505 

U.S. 833 (reaffirming the “central holding of Roe”). This Court, in Casey, unambiguously held 

that a woman’s right to choose to have an abortion before viability, and to obtain an abortion 

without undue interference from the state, is a fundamental right protected by the Due Process 

Clause. 505 U.S. 846. While the Court has refined its abortion doctrine, updating it to reflect the 

evolving knowledge of the medical community, a woman’s choice to terminate her pregnancy is 

a “liberty” protected by the Constitution. Id.  

Upholding the Gestational Age Act requires overturning Roe and its unbroken chain of 

Supreme Court precedent establishing the fundamental right to choose to have an abortion before 

viability and to obtain an abortion without undue interference by the state. Roe 410 U.S. at 153 
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(holding that abortion is a fundamental right protected by the Fourteenth Amendment); see also 

Casey, 505 U.S. 833 (reaffirming the Roe, and holding that a State may not prohibit a woman 

from making the ultimate decision to terminate her pregnancy before viability); Stenberg v. 

Carhart, 530 U.S. 914 (2000) (invalidating “partial birth abortion” statute for imposing an 

unconstitutional, undue burden on the fundamental right to have an abortion); Gonzales v. 

Carhart, 550 U.S. 124 (2007) (reaffirming abortion as an fundamental right, but holding the 

particular statute at issue did not impose an undue burden on the right to obtain an abortion); 

Whole Woman's Health v. Hellerstedt, 136 S. Ct. 2292 (2016), as revised (June 27, 2016) 

(holding two requirements, the admitting privileges and surgical center requirements, 

unconstitutional as imposing an undue burden on the fundamental right to seek pre-viability 

abortions); June Med. Services L.L.C. v. Russo, 140 S. Ct. 2103 (2020) (reaffirming that statutes 

which impose an undue burden on abortion access pre-viability are unconstitutional). The Court 

should not disrupt the unbroken progeny of Roe by permitting the state of Greene to infringe 

upon a constitutionally protected, contrary to this Court’s unambiguous, longstanding precedent.  

Furthermore, even where the Court has modified its doctrine or upheld abortion 

regulations, it has unequivocally reaffirmed abortion as a fundamental right. See Casey, 505 U.S. 

at 870 (modifying its holdings in Thornburgh v. American College of Obstetricians and 

Gynecologists, 476 U.S. 747 (1986) and Akron I, 462 U.S. 416 (1983) but reaffirming the 

“central holding of Roe”); see also Gonzalez, 550 U.S. at 146 (assuming the central holding of 

Roe but upholding the Partial-Birth Abortion Ban Act of 2003). Indeed, this Court has described 

its commitment to Roe as “unbroken.” Casey, 550 U.S. at 870. The Circuit Courts have, 

uniformly, followed suit, striking down all bans on abortion pre-viability. Isaacson v. Horne, 716 

F.3d 1213 (9th Cir. 2013) (striking down abortion ban at 20 weeks); see also MKB Mgmt. Corp. 
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v. Stenehjem, 795 F.3d 768 (8th Cir. 2015) (striking down abortion ban at 6 and 12 weeks); W. 

Alabama Women's Ctr. v. Williamson, 900 F.3d 1310 (11th Cir. 2018) (striking down abortion 

ban upon detection of fetal heartbeat); Women's Med. Pro. Corp. v. Voinovich, 130 F.3d 187 (6th 

Cir. 1997) (striking down abortion ban at 21 weeks); Jane v. Bangerter , 102 F.3d 1112 (10th 

Cir. 1996) (striking down abortion ban at 22 weeks). This Court’s precedent establishes, 

unequivocally, that the right to have an abortion, and to obtain one without undue interference by 

the state, is a fundamental right protected by the Due Process Clause. Absent compelling reasons 

for overturning well-established precedent, as discussed below, this Court should again reaffirm 

the protections afforded to reproductive freedoms under the Fourteenth Amendment. 

1. The Gestational Age Act is an unconstitutional ban on abortion before 

viability, not mere regulation of abortion.  

Contrary to binding precedent, the State of Green asks the Court to uphold the 

Gestational Age Act, an unconstitutional prohibition on abortion at 15 weeks, nearly 10 weeks 

before viability. The Undue Burden Standard is the framework used by the Court in evaluating 

the constitutionality of an abortion regulation. Casey, 550 U.S. at 876. Under Casey, “an undue 

burden exists, and therefore a provision of law is invalid, if its purpose or effect is to place a 

substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability.” 

Id. at 877. While states may place restrictions on abortion, a state may not prohibit “any woman 

from making the ultimate decision to terminate her pregnancy before viability.” Casey, at 879 

(emphasis added). Accordingly, a pre-viability abortion bans passes constitutional muster only if 

it does not place an undue burden in the path of a woman seeking an abortion. Id. at 878.  

It is undisputed that, after Casey, the state’s interest in protecting and respecting fetal life, 

as well protecting the health and life of the mother, begin at the outset of pregnancy. 505 U.S. at 

869–70. These interests justify upholding abortion regulations—so long as such regulations do 



19 

not impose an undue burden on the fundamental right. The Court has been clear on this matter: 

the state may “use its voice and its regulatory authority to show its profound respect for the life 

within the woman” if and only if such actions do not “strike at the right itself.” Gonzales, 550 

U.S. at 157–58. Accordingly, the state’s interests, no matter how compelling, are insufficient to 

justify a pre-viability abortion ban. See Casey, 505 U.S. at 846 (holding that “[b]efore viability, 

the State's interests are not strong enough to support a prohibition of abortion or the imposition 

of a substantial obstacle to the woman's effective right to elect the procedure”); see also 

Hellerstedt, 136 S. Ct. at 2318 (holding state’s interests insufficient to uphold pre-viability 

abortion regulation with “few, if any, health benefits for women”); June Med. Serv. Inc., 140 

S.Ct. at 2132 (again striking down the abortion regulation finding the burden imposed did not 

justify the minimal contested benefits). The right to abortion is not absolute, but one aspect is—

the right of the woman to choose to terminate her pregnancy before the fetus is viable. 

Here, however, the Act does not merely impose a burden on the right or make it more 

difficult for a woman to obtain an abortion; it categorically prohibits abortion after only 15 

weeks of pregnancy—ten weeks before the fetus attains viability. Under the Court’s abortion 

framework, such a regulation cannot stand.  

The State’s argument is further undermined by the very nature of the regulation, as the 

Act constitutes a ban on abortion before viability, rather than the mere regulation of the abortion 

procedure. Prohibitions, or abortion regulations which take away the woman’s ultimate choice 

whether to terminate her pregnancy, can be contrasted with mere regulation of abortion, which 

only impose “structural mechanisms” by which the State may express its compelling interests at 

play, such as respect for fetal life. Casey, 505 U.S. at 877. For example, mere regulations may be 

constitutionally permissible where alternative abortion procedures exist, thus not constituting an 
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undue burden on the right. See Gonzalez, 505 U.S. at 164–65 (upholding legislation that 

regulated one specific type of abortion procedure, where other alternatives were available to 

women seeking an abortion); but see Hellerstedt, 136 S.Ct. 2292 (striking down two abortion 

regulations which unconstitutionally limited access to abortion procedures as a whole).  

Here, the Act does just what the Court’s precedent says it may not; it prohibits women 

from making the ultimate decision on whether to have an abortion ten weeks before the fetus 

attains viability. Because 15 weeks is unquestionably before viability, and because the 

Gestational Age Act does not merely impose a structural mechanism on the method by which an 

individual may obtain an abortion, but rather a prohibition on the overall procedure before 

viability, this Court must declare it unconstitutional. 

2. Viability marks, and should remain, the earliest point at which the 

state’s interest in fetal life is constitutionally adequate to justify an 

abortion ban. 

Even if the Court wishes to reevaluate its precedent, viability marks—and should 

remain—the earliest point at which the state’s interest in fetal life is constitutionally adequate to 

justify an abortion ban. This notion is supported by evolving scientific research in the field, 

which continues to undermine the State’s main justification in enacting the Gestational Act: 

protecting and respecting the life of the unborn.  

Viability refers to the point at which the fetus can live outside the mother’s womb with or 

without artificial aid. Colautti v. Franklin, 439 U.S. 379, 381–82 (1979) (recognizing viability as 

the “critical point” at which states may step in and regulate abortion—not at weeks of gestation 

or any other factor). The widely accepted medical and scientific consensus is that viability occurs 

at 24 weeks of pregnancy. Am. Coll. Obstetricians & Gynecologists & Soc’y for Maternal-Fetal 

Med., Obstetric Care Consensus: Periviable Birth, 130 Obstetrics & Gynecology e187 (Oct. 

2017). Even then, a fetus born around 24 weeks requires extraordinary lifesaving measures and 
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has a survival rate of only 5-6%. Id. Contrary to modern scientific opinion, Petitioners claim the 

Act protects women from the unsafe, “barbaric” practice of abortion while also protecting the 

life of the fetus, arguing the fetus may begin to sense outside simulations before viability.  

Abortions are safe when carried out properly. World Health Organization, Preventing 

Unsafe Abortion (Sept. 25, 2020). Not only is abortion one of the safest medical procedures 

available, but modern science demonstrates that fetuses do not develop the capacity to feel pain 

prior to 24 weeks of pregnancy, nor does the fetus develop the conscious capacity to feel pain 

until the third trimester of pregnancy. Royal College of Obstetricians & Gynecologists, Fetal 

Awareness: Review of Research and Recommendations for Practice (2010) (neural connections 

necessary for pain perception not present before 24 weeks of pregnancy); Carlo V. Bellieni and 

Giuseppe Buonocore, Is Fetal Pain a Real Evidence? 25 J. Maternal-Fetal & Neonatal Med. 

1203, 1205 (2012) (no possibility of fetal pain before the third trimester). A 2018 study 

published by the National Academies of Sciences, Engineering, and Medicine establishes that the 

biggest threat to safety of abortion is not the procedure itself, but the regulations that create 

barriers to reproductive care. The Safety and Quality of Abortion Care in the United States, Nat’l 

Acad. Sci. Eng’g & Med. (2018). The State of Greene seeks to substitute its judgement for that 

of medical experts in the field by justifying its legislation with substandard science.  

Viability is the proper turning point of this analysis because it adequately balances the 

state’s legitimate interests in protecting both health and life, both with respect to the mother and 

the fetus, while also recognizing the equally compelling interest of the woman in her own 

reproductive freedoms. The Court’s precedent does not declare an unqualified right to abortion. 

Maher v. Roe, 432 U.S. 464, 473–474, (1977). However, Respondents do not ask this Court to 

protect an unqualified right. In reaffirming viability as the turning point at which regulation of 
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abortion is constitutionally permissible, the Court adequately balances the two competing—yet 

both compelling—interests at hand.  

This delicate balance is just what the Casey court sought to strike; an imperfect, but 

constitutionally adequate turning point at which interests, other than that of the mother, may be 

taken into consideration. 505 U.S. at 873 (rejecting the trimester framework as too rigid and for 

failing to consider the competing interests involved in the abortion decision); see also Gonzalez 

v. Carhart, 550 U.S. 124, 146 (2007) (reasoning “Casey, in short, struck a balance” between the 

compelling interests of the mother and the state). And it is this balance the Clinic asks this Court 

to preserve and protect. To do so recognizes the compelling nature of both interests at hand, 

while also following modern scientific opinion. The Court should not disturb this delicate 

balance or tip the scales too far in favor of the state.  

B. The Court should not overturn Roe v. Wade because of principles of stare decisis, 

workability, and reliance.  

Holding for Petitioners requires overruling 50 years of well-established, well-reasoned 

legal doctrine. To do so reflects disrespect for stare decisis and greatly undermines the 

institutional legitimacy of the Court beyond repair. Any reservations the Court has regarding its 

abortion doctrine must necessarily yield, for, “[t]o overrule [Roe] under fire in the absence of the 

most compelling reason to reexamine a watershed decision would subvert the Court’s legitimacy 

beyond any serious question.” Casey, 505 U.S. at 867. No compelling reasons exist to justify the 

Court’s overruling fifty years of well-established precedent. To the contrary—the abortion 

doctrine has proven, in no sense, unworkable; women and their families have relied on access to 

safe abortion procedures for almost two decades; and the justifications for Roe, affirmed in 

Casey, remain doctrinally sound. 
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1. Overruling Roe violates principles of stare decisis and undermines the 

institutional legitimacy of the Court. 

Stare decisis, in Latin, “to stand by things decided,” refers to the principle of fidelity to 

precedent. Black's Law Dictionary 1696 (11th ed. 2019). The Court will respect previous judicial 

decisions by relying on precedent in reaching a decision. June Med. Servs. L.L.C., 140 S. Ct. at 

2134 (absent special circumstances, stare decisis requires the Court to “treat like cases alike.”). 

Stare decisis promotes “the evenhanded, predictable, and consistent development of legal 

principles…reliance on judicial decisions, and…the actual and perceived integrity of the judicial 

process,” the importance of which cannot be understated. Seminole Tribe of Fla. v. Fla., 517 

U.S. 44, 63 (1996); see also Payne v. Tennessee, 501 U.S. 808, 827 (1991); 1 W. Blackstone, 

Commentaries on the Laws of England 69 (1765) (defining stare decisis as “an established rule 

to abide by former precedents, where the same points come again in litigation; as well to keep 

the scale of justice even and steady, and not liable to waver with every new judge's opinion”). 

While the Court has always treated stare decisis as a “principle of policy,” rather than an 

“inexorable command,” on the ground, the Court has demonstrated an unwavering commitment 

to precedent in preservation the institutional legitimacy of the Court. Helvering v. Hallock, 309 

U.S. 106, 119 (1940); Payne, 501 U.S. at 828. In its nearly 250 years in existence, the Court has 

only overturned around 200 of its previous decisions; that is, less than one percent. AJ 

Willingham, The Supreme Court has overturned more than 200 of its own decisions. Here's what 

it could mean for Roe v. Wade, CNN (May 29, 2019).  

Accordingly, “it should go without saying that the vitality of the…constitutional 

principles cannot be allowed to yield simply because of disagreement with them.” Brown v. Bd. 

of Educ. of Topeka, Kan., 349 U.S. 294, 300 (1955). It is the obligation of the Court to “define 

the liberty of all, not to mandate our own moral code.” Casey, 505 U.S. at 850–51 (reasoning 
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individuals of “good conscience” can disagree on the morality of abortion, but such 

disagreements are no reason to overrule prior decisions). Simply because one justice may have 

decided the case differently than their predecessors, does not mean they should overturn that 

precedent—or make the decision to do so lightly. 

The Court, in the multiple affronts to Roe since its decision, has demonstrated an 

unbroken commitment to protecting a woman’s right to choose, relying on the doctrine of stare 

decisis as part of its reasoning. Casey, 505 U.S. at 870 (reaffirming Roe for two reasons, one 

being the doctrine of stare decisis); June Med. Serv., L.L.C., 140 S. Ct. at 2132 (holding that the 

regulation cannot stand under principles of stare decisis). Indeed, the lower court recognized the 

value of precedent in resolving the present issue. R. at 10 (“under principles of stare decisis, the 

Supreme Court should not lightly overturn well-established precedent”). This Court should, 

again, reaffirm its commitment Roe and its progeny under principles of stare decisis and respect 

for the institutional integrity of the Court. Failing to do so would undermine the Court beyond 

repair for, the Court, as an institution, undermines its legitimacy by allowing the personal policy 

decisions of individual justices to influence and overturn prior, well-reasoned, decisions. 

The Court has also seldom overturned “watershed” decisions like Roe; cases involving 

the individual liberties of the American people and specifically, those liberties central to personal 

autonomy and dignity. Rather, the Court disregards principles of stare decisis where its previous 

decisions are clearly erroneous, where the facts on the ground have changed to justify departure 

from precedent. Brown illustrates this principle, where the Court held racial segregation of 

children in public schools unconstitutional, overruling Plessy v. Ferguson, the case which 

permitted racial segregation to plague the nation for almost 60 years. 347 U.S. at 495; 163 U.S. 

537 (1896). Separate but equal, under the principles of the Constitution, unquestionably could 
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not stand. Roe is not such a decision. Similarly, the Court in Lawrence v. Texas declared private 

consensual relationships between same-sex couples a fundamental right, overruling Bowers v. 

Hardwick, the case designating same-sex couples as legally inferior, unable to make intimate 

decisions without state interference. 539 U.S. 558; 478 U.S. 186. Again, Roe is not clearly 

erroneous. Rather, Roe ensures women retain personal autonomy over deeply personal decisions, 

much like the previous two decisions. To hold otherwise propels the nation backward, by 

rescinding a right that has proven doctrinally sound in the years since Roe.  

2. The Court’s abortion doctrine outlines a workable, judicially 

manageable standard. 

Unlike the trimester framework of Roe, the line drawn in Casey at viability has not 

proven to be unworkable. While imperfect, the doctrine properly balances the two competing 

interests, thereby ensuring women can exercise their fundamental right to choose at the 

beginning of pregnancy while also creating a discernable standard easily applied by the judiciary.  

When determining whether overturning precedent is proper, the Court looks to the 

workability of its doctrine. Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 546–47 

(1985) (rejecting precedent as “unsound in principle” and “unworkable in practice;” a rule that 

leads to inconsistent results and disserves the principles for which the rule was enacted). 

Workability is defined in numerous ways. A legal rule may be unworkable if it is vague, 

imprecise, or indeterminate. Id. A rule also may be unworkable if it breeds confusion, fails to be 

useful, or lacks “judicially manageable standards.” Hudson v. United States, 522 U.S. 93, 101-02 

(1997) (overruling prior decision in an effort to eliminate judicial confusion; judicial confusion 

being a proxy for workability); Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 61 (1996) 

(overruling precedent in an effort to eliminate lower court confusion); Rucho v. Common Cause, 

139 S. Ct. 2484, 2496 (2019) (declining to adjudicate cases relating to partisan gerrymandering 
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because the proposed tests lack “judicially discernible and manageable” standards). Petitioners 

advance no evidence under any theory of workability, because the viability framework is not 

unworkable under any definition employed by the Court.   

As the Casey Court explained, which still rings true today: “[a]lthough Roe has 

engendered opposition, it has in no sense proven “unworkable.” 505 U.S. at 855. It is clear mere 

disagreement with doctrine does not render it unworkable. The viability framework is a judicially 

manageable standard that works on the ground; it is a tool of implementation and a standard 

easily, and fairly, applied by the courts. Although drawing a line at viability may be arbitrary, 

“there is no line other than viability which is more workable.” Id. at 870. Accordingly, the law as 

it stands is not only clear, but workable; drawing an unambiguous line at viability leads to clarity 

in the lower courts, is supported by current scientific knowledge in the field, and allows for 

evenhanded application of the law across the states. 

3. Women and their families have relied on access to safe abortion 

procedures for almost 50 years. 

The Court also looks to societal reliance on legal doctrine when determining the propriety 

of overturning precedent. Here, overruling Roe would be detrimental to individuals across the 

country who have relied on access to abortion, a right protected by the Constitution. Abortion is 

a medical procedure that Americans have relied upon for almost 50 years. Roe, 410 U.S 113. The 

right to choose to have an abortion is a right that affects everyone—one in four women will have 

an abortion by age 45. Rachel Jones and Jenna Jerman, Population Group Abortion Rates and 

Lifetime Incidence of Abortion: United States, 2008–2014, Am. J. Pub. Health (2017). In 2016, 

two-thirds of abortions occurred at 8 weeks of pregnancy or earlier and 88% of abortions 

occurred in the first 12 weeks, all prior to viability and during the period in which the Gestational 

Age Act seeks to regulate. Guttmacher Institute, Induced Abortion in the United States (Sept. 
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2019). To do so hinders access to an essential component of women’s healthcare. Indeed, the 

United States House of Representative recognized societal dependence on abortion when it 

passed the Women’s Health Protection Act in September 2021, an effort to combat the numerous 

unconstitutional affronts to the abortion procedure passed by states like Greene. H.R. 3755.  

Access to safe, legal abortion procedures alters the way in which women order their 

personal relationships as, in the event contraception fails, women know—and rely on—abortion 

as an available option. Control over one’s reproductive life facilitates the ability of women to 

participate equally in economic and social life. See Rosalind Petchesky, Abortion and Woman's 

Choice (1990). Reproductive justice recognizes that central to notions of liberty is the idea that 

all individuals have the right to make their own decisions about having children. Taking away 

this right, despite substantial reliance on access to abortion, is unjustified and detrimental. The 

Casey Court recognized the societal reliance on Roe and access to safe abortion procedures it 

promises. 505 U.S. at 856 (reasoning that, for two decades, “people have organized intimate 

relationships and made choices that define their views of themselves and their places in society, 

in reliance on the availability of abortion”). The compelling nature of this argument has only 

grown with each year, as more and more women come to rely on access to legal abortion.  

Studies demonstrate that abortion bans are not successful in ending abortion; rather, 

abortion prohibitions have the effect of blocking access to safe, affordable abortion procedures. 

Guttmacher Institute, Unintended Pregnancy and Abortion by Income, Region, and the Legal 

Status of Abortion (July 2020) (finding abortion rates roughly the same in countries where 

abortion is broadly legal and countries where it is prohibited in some capacity); see also Jonathan 

Bearak, et. al., Unintended Pregnancy and Abortion by Income, Region, and the Legal Status of 

Abortion, The Lancet (Jul. 22, 2020). Instead of carrying pregnancies to term, women in 
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countries where abortion procedures are prohibited tragically resort unsafe, potentially deadly, 

ways to receive abortions. Half of abortions occur in unsafe conditions, resulting in around 

23,000 preventable pregnancy-related deaths every year. Zara Ahmed, Abortion Rates Don’t 

Drop When the Procedure is Outlawed, ABC News (Jul. 29, 2020); World Health Organization, 

Preventing Unsafe Abortion (Sept. 25, 2020) (nearly 13% of maternal deaths can be attributed to 

unsafe abortion). Abortion is essential healthcare, and regulations such as the Act only impose 

barriers to care that dramatically increase the threats to maternal safety. The Safety and Quality 

of Abortion Care in the United States, Nat’l Acad. Sci. Eng’g & Med. (2018). Rather than 

forcing women to make this unconstitutional decision, regulations aimed at abortion must allow 

individuals the ability to choose before the fetus attains viability. 

Such prohibitions also disproportionately effect poor women and their families, who 

cannot travel out of state to obtain the procedure, and unduly burden clinics in neighboring states 

with floods of new patients traveling to obtain the procedure. Laurie Nsiah-Jefferson, 

Reproductive Laws, Women of Color, and Low-Income Women, in Reproductive Laws for the 

1990s (Sherrill Cohen and Nadine Taub, 1998); Alliance Against Women’s Oppression, Caught 

in the Crossfire: Minority Women and Reproductive Rights (1983). Rather than prohibiting 

abortion at 15 weeks, access to contraception and reproductive education advances the important 

policies identified by the State without rolling back constitutionally protected rights that women 

have relied on for almost two decades. Accordingly, the reliance on its doctrine should give the 

Court pause before it overrules Roe and the constitutional protections afforded to personal 

autonomy and reproductive freedoms. 
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II. This Court Should Affirm the Lower Court’s Decision Because the Fetal Remains 

Statute Creates an Undue Burden on Access to Pre-Viability Abortion Services. 

 The state of Greene violated the constitutional right of its inhabitants by requiring those 

receiving abortions to “determine the final disposition of [his or her] aborted fetus,” Greene St. 

Ann. § 16-34-3-2(a).  Where state legislatures place “undue burden[s]” on individuals1 seeking 

abortion care prior to fetus viability, those laws are unconstitutional under the Fourteenth 

Amendment.  E.g., Roe, 410 U.S. at 164; Casey, 505 U.S. 833 at 876.  By carving out the tissue 

of aborted fetuses from other types of medical byproducts, Greene St. Ann. §§ 16-41-16-4(d); 

16-41-16(5), and then confronting those who have had abortions to decide what to do with the 

remains, Greene St. Ann. § 16-34-3-2(a), the state of Greene traipses upon this Court’s 

precedents: namely, as Whole Women’s Health teaches, that there must be a balancing of 

interests the burdens of an abortion regulation and the benefits those regulations confer. 

Hellerstedt, 136 S. Ct. at 2309-10. 

 This Court analyzes statutes regulating abortion under the heightened “undue burden” 

standard, rather than a rational basis standard.  Casey, 505 U.S. at 876; Gonzales, 550 U.S. at 

158 (“[w]here it has a rational basis to act, and it does not impose an undue burden, the State 

may use its regulatory power to bar certain procedures . . .”); see also Box v. Planned 

Parenthood of Ind. & Ky., Inc., 139 S. Ct. 1780, 1793 (2019) (Ginsburg, J., concurring in part 

and dissenting in part); Hellerstedt, 136 S. Ct. at 2324 (Thomas, J., dissenting). Because of the 

great importance that this Court places on personal liberties guaranteed by the Constitution, the 

judicial standard of review is heightened more so than the “judicial review applicable to . . . 

 
1 All references to those who seek abortion care in this Brief of Respondents are understood to be gender-neutral 

notwithstanding the gendered language of many court opinions.  While cisgender women comprise most of the 

population who seek abortion care, members of the LGBT community who identify with different genders, 

including people who are intersex, also seek abortion care.  Rachel K. Jones, et. al., Transgender Abortion Patients 

and the Provision of Transgender-Specific Care at Non-Hospital Facilities That Provide Abortions, 2 

Contraception: X, 10019 (2020).  
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economic legislation.”  Hellerstedt, 136 S. Ct. at 2309-10, (citing Williamson v. Lee Optical of 

Okla., Inc., 348 U.S. 483, 491 (1955).  And, because “an undue burden is an unconstitutional 

burden,” Casey, 505 U.S. at 877, this heightened scrutiny must lead to the enjoinment of the 

Fetal Remains Statute. 

 Respondents challenge the Fetal Remains statute on its face because the statute cannot be 

applied in a constitutional manner. Casey, 505 U.S. at 876 (the correct standard). In every 

circumstance in the state of Greene when a person having an abortion is confronted with the 

question of how that person would “determine the final disposition of [his or her] aborted fetus,” 

Greene St. Ann. § 13-34-3-2(a), whether this be by “interr[ment] or cremat[ion],” 16-34-3-4(a), 

the statute is unconstitutional. Casey, 505 U.S. at 877; see also United States v. Salerno, 481 

U.S. 739, 745 (noting that a facial challenge to a legislative act “must establish that [there is] no 

set of circumstances exists under which the [legislative act] would be valid”).  Further, no 

legitimate interest, in any circumstance under the Greene statute, can salvage the 

constitutionality of the law. See Hellerstedt, 136 S. Ct. at 2309-10 (holding that even where a 

state has legitimate interests, the burdens must be weighed with respect to the benefits of the 

abortion regulation).  Accordingly, this Court should answer the second certified question in the 

affirmative and affirm the judgment of the Court of Appeals for the Fourteenth Circuit. 

A. The Fetal Remains statute places impermissible and substantial obstacles in the 

path of individuals seeking abortion care. 

 This Court in reaffirmed Casey the central tenet of Roe v. Wade: that, before the viability 

of a fetus, that a person has “the right of [a person] to choose to have an abortion before viability 

and to obtain it without undue interference from the state.” Casey, 505 U.S. at 834 (upholding 

Roe, 410 U.S. 113).  Where a state statute has “purpose or effect of placing a substantial obstacle 
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in the path of a woman seeking an abortion of a nonviable fetus,” that statute is unconstitutional 

and cannot stand.  Id. at 877.   

 Though the stated purpose of the statute is not to unduly hamper access to abortion, the 

statute has the effect of impeding people’s access to abortion care.  The purpose of the Fetal 

Remains statute was noted in the legislative history as “to promote the legitimate interests in 

“medical ethics” and “respect[ing] life of the unborn.” R. at 5. While the ostensible purpose of 

the statute is not to place a substantial obstacle in the way of those seeking abortion care, the 

effect of the statute nevertheless poses an unconstitutional burden on access to abortion care. 

 This Court has historically considered the undue burden analysis from two perspectives.  

First, this Court inquires about the individual experience of those seeking abortion care. See, e.g., 

June Med. Serv. Inc., 140 S. Ct. 2103, at 2130 (discussing how the undue burden of driving 

many hours to obtain an abortion would not only effect individual women, but predominantly 

poor women).  Second, this Court inquires about the overall effect of a statute on abortion care in 

general. See, e.g. Hellerstedt, 136 S. Ct. at 2318 (discussing the effect of two Texas regulations 

that caused a marked drop in abortion care providers that severely limited abortion care 

availability).    

 The Greene Fetal Remains statute places substantial obstacles in the way of individuals 

seeking abortions because each individual person seeking abortion care will endure 

exponentially increasing psychological trauma at the behest of the state of Greene with no 

justification.  Further, the statute place logistical and administrative constraints on healthcare 

practitioners who provide abortions, thereby hampering the ability of individuals to receive 

abortion care in an unconstitutional manner.  Absent a legitimate state interest, the Fetal Remains 

statutes are therefore unconstitutional on their face.  
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1. The state of Greene unconstitutionally burdens individuals seeking 

pre-viability abortion care by equating the remains of a fetus with a 

dead human body. 

The effect of the Fetal Remains statute imposes significant burdens for those individual 

persons seeking abortion care by forcing the moral views of the state of Greene on anyone 

receiving an abortion.  This Court has repeatedly stated that neither it nor a state may decide 

when life begins. See, e.g., Roe, 410 U.S. at 730 (“we need not resolve the difficult question of 

when life begins. When those trained in the respective disciplines of medicine, philosophy, and 

theology are unable to arrive at any consensus, the judiciary, at this point in the development of 

man's knowledge, is not in a position to speculate as to the answer.”).  For this reason, the Court 

has developed proxies, honed over time, to decide when state interests grow so strong that a 

person seeking an abortion should be subject to regulation—but not when life begins. See Casey, 

505 U.S. at 861 (discussing the balance between state and individual interests).  However, even 

with these delicate balancing tests, only an individual has the right to determine for themselves 

when life begins. 

 While abortion jurisprudence is not a model of consistency, compare Casey, 505 U.S. 

833, with Roe, 410 U.S. 113, the foundation of the doctrine has remained: the right to self-

determination.  This right has been recognized since the of the twentieth century.  Obergefell v. 

Hodges, 576 U.S. 644, 645 (2015) (“[t]he fundamental liberties protected by the Fourteenth 

Amendment's Due Process Clause extend to certain personal choices central to individual dignity 

and autonomy . . .”) citing Griswold v. Connecticut, 381 U.S. 479 (1965).  The right has been 

maintained consistently through to the twenty-first century. E.g., id. at 681 (holding that the 

Constitution extends the right to self-determination to the right to marriage); Lawrence v. Texas, 

539 U.S. 558, 575 (2003) (holding that the Constitution extends the right to self-determination to 

the right to sexual intimacy); Roe, 410 U.S. at 159-161. 
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The Fetal Remains statute strikes at the very core of this constitutional right to self-

determination.  Not only has the state decided that an aborted fetus is equated with a human 

being such that it must comply with human remains disposition laws, Greene St. Ann. § 16-34-3-

4(a) it has attempted to evangelize this view to any person who has an abortion. Id. (requiring 

abortion providers to ask person having abortion about final disposition of the fetal remains).   

If the person who had the abortion chooses to have the healthcare provider dispose of the 

remains, these remains are treated with the same import as a human body. Id. Rather than the 

previous standard under which fetal remains were disposed of in the usual way that surgical 

waste was disposed of, like a removed kidney or biopsy, Greene St. Ann. § 35-2-1(a), the statute 

now requires that the fetal remains be afforded a “burial transmit permit,” which is ordinarily 

reserved for the “transportation and disposition of a dead human body.” § 23-14-31-5.  In effect, 

the state of Greene is impermissibly humanizing fetal remains in contradiction of edict of Roe 

that such decisions cannot be decided by the state. Roe, 410 U.S. at 159-60.  In so doing, the 

state is projecting this determination on any individual who has had an abortion. 

This process of humanization of fetal remains is unconstitutional and poses an undue 

burden on a person who has an abortion.  On a personal and individual level, the Fetal Remains 

statute forces those seeking pre-viability abortion care to confront an impossible moral choice 

about their own self-determination.   Prior to the Fetal Statute amendments, the statute provided 

that the disposal of aborted fetuses was to be treated post-operation as the same as “infectious 

and pathological waste.” Greene St. Ann. § 35-2-1(a).  The Fetal Remains Statute amended this 

by requiring healthcare facilities to ask a person who had an abortion how to dispose of the fetal 

remains.  Greene St. Ann. § 16-34-3-4(a).  First, the person who had the abortion has the option 

to dispose of the fetal remains on their own.  R. at 5; see Greene St. Ann. §16-34-3-2(a). The 
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statute is unclear whether the person who had the abortion must take physical possession of the 

remains. R. at 5. If the person who had the abortion decides, as it seems to historically have been, 

to have the medical professional dispose of the remains, the person must decide whether the fetal 

remains should be “interred or incinerated” in the same manner as the remains of a human body 

should be handled. Greene St. Ann. § 16-37-3. 

With this choice, the individual thus must decide if they agree with the moral mandate of 

the state: that medical procedure they just underwent was a medical procedure that brought about 

the death of a human being.  Already, this is an unconstitutional determination by the state of 

when life begins. Roe, 410 U.S. at 158-160.  Not only does the state invade the person seeking 

abortion’s right to self-determination, but this choice forces also unconstitutional psychological 

torment that poses a substantial and unnecessary burden on those seeking abortion care—a 

burden that has no benefit.    

 Attending that choice required of those who receive to abortions of what to do with an 

aborted fetus is psychological trauma.  An individual having an abortion will necessarily be 

burdened with profound guilt and shame for the implication that their life-saving healthcare 

brought about the death of a human being in the same that is the “disposition of a dead human 

body.” Greene St. Ann. §§ 16-34-3-4(a); 23-114-31-5 (requiring that either the mother assumes 

the responsibility of the fetal remains or authorizes the healthcare center to create a “burial 

transmit permit” which is a “permit for the transportation and disposition of a dead human 

body.”  

 Scholars in non-legal disciplines have discussed the negative effects associated with 

death.  For example, philosopher Julia Kristeva postulated that human fear stems directly from 

individuals’ fear of the death they themselves will experience. JULIA KRISTEVA, POWERS OF 
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HORROR: AN ESSAY ON ABJECTION 3 (1980) (translated Leon S. Roudiez, Columbia University 

Press 1982) (“The corpse (or cadaver: cadere, to fall), that which has irremediably come a 

cropper, is cesspool, and death; it upsets even more violently the one who confronts it as fragile 

and fallacious chance.”). Associating fetal remains with a human corpse needlessly invokes in a 

person that very same fear of death. 

 Scientists have also noted the discouraging effects brought about by humanizing fetal 

tissues.  For example, note that those who use “anthropomorphizing language,” or references to 

fetus as people, are “opposed [to] elective abortion more firmly” than those who do not. Bilewicz 

et. al., Speaking About the Preborn. How Specific Terms Used in the Abortion Debate Reflect 

Attitudes and (De)mentalization, 111 Personality & Individ. Differences 256, 236 (2017). 

Federal judges have also noted the negative impact on abortion access humanizing fetal remains 

has. By equating an aborted fetus to a dead human body, the state burdens a person’s access to a 

constitutional abortion through the impact this equivalence has on the person seeking the 

abortion.2  Though the precise legal standards by which abortion regulations are measured have 

been fluid, those feelings of guilt and shame, and the resulting psychological effect on abortion 

availability for those seeking constitutional abortions, have not. The regulation thus must be 

“impermissible attempt[s] of the State to influence a woman’s abortion decision.” Margaret S. v. 

 
2 See Margaret S. v. Treen, 597 F. Supp. 636, 670 (E.D. La. 1984) (citations omitted), aff'd sub nom. Margaret S. v. 

Edwards, 794 F.2d 994 (5th Cir. 1986) (“By requiring the physician to confront the woman with a choice on the 

method of disposal, the state suggests to the woman that it equates abortion with the taking of a human life. Such a 

suggestion can only serve to increase the woman's feelings of guilt and impose a psychological burden on her. This 

requirement thus penalizes those women who exercise their constitutional right in choosing abortion.”); Margaret S. 

v. Edwards, 488 F. Supp. 181, 222 (E.D. La. 1980) (“[Louisiana fetal remains statute] impermissibly raises the 

status of a fetus to that of a human being by using language equating fetal remains with human remains: “the 

remains of the unborn child are disposed of in a manner consistent with the disposal of other human remains . . . 

Forcing parents of the fetus to make such a choice is constitutionally impermissible because of the impact upon the 

pregnant woman's right to obtain an abortion”). 
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Edwards, 597 F. Supp. 636, 670 (E.D. La. 1984), aff'd sub nom. Margaret S. v. Edwards, 794 

F.2d 994 (5th Cir. 1986). 

Even if not every person seeking an abortion feels these intense feelings of grief and 

shame, this Court has repeatedly noted that the undue burden must not be experienced by every 

single person seeking ab abortion every single time.  For example, the Court noted in Hellerstedt 

that an undue burden is measured by “those women for whom the provision is an actual rather 

than an irrelevant restriction. 579 U.S. at 2320. “That standard, not an ‘every woman’ standard, 

is the standard that must govern . . . ” June Med. Serv. Inc., 140 S.Ct. at 2133.  

The Fetal Remains statute is, by definition, a regulation on pre-viability abortions that 

equates the remains of an aborted fetus with the remains of a dead human.  Even the stated 

purpose of the statute, which is to “ensure that abortion providers . . . dispose of fetal remains in 

a method demonstrating respect for the life of the unborn,” R. at 5 (emphasis added) The statute 

repeatedly calls for this equivalence and repeatedly forces a person having an abortion to 

confront the moral view of the state.  The statute requires a person to be asked how they would 

prefer the remains of their abortion be disposed of—doctors do not ask, for example, in an 

appendectomy what a patient would like done with the removed appendix.  See Greene St. Ann. 

§ 16-34-3-2(a). Either the person may take possession of the remains or ask that the medical 

provider dispose of the fetal remains in the same way that a dead body would be by assigning a 

burial permit. Greene St. Ann. § 16-37-3. By requiring a “burial permit” to be generated, a 

“burial transmit permit” which is a “permit for the transportation and disposition of a dead 

human body,” Greene St. Ann. § 23-14-31-5.  Not only does the Fetal Remains statute 

unconstitutionally equate a human body with a fetus, but it also presents this moral teaching to 

each and every person who seeks an abortion.  This unduly burdens a person seeking an abortion 
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by placing “substantial obstacles” in his or her path, and therefore is an unconstitutional 

regulation on abortion.  Casey, 505 U.S. at 877. 

2. The state of Greene unconstitutionally burdens the entire population 

who could seek pre-viability abortion care by increasing costs to 

abortion providers, thereby reducing access to abortion care. 

In addition to the substantial individual and personal burdens the Fetal Remains imposes on 

those seeking abortion care, the statute also burdens the entire population of individuals who 

could need to seek out abortion care by increasing the cost of abortion to healthcare providers 

without providing any benefit to those seeking abortions.  This Court has noted that a burden is 

undue if a substantial obstacle is placed in a “large fraction” of cases where people seek abortion 

care.  June Med. Serv. Inc., 140 S. Ct. 2103 at 2116. This Court further noted in Hellerstedt that 

an undue burden is measured by “those women for whom the provision is an actual rather than 

an irrelevant restriction.  579 U.S. at 2320 quoting Casey, 505 U.S. at 895 (brackets omitted). 

In Hellerstedt, this Court, speaking through Justice Breyer, noted the tangible effects on abortion 

availability that two Texas regulations caused.  Hellerstedt, 136 S.Ct. at 2313-14.  Upon 

implementation of the statute, around half of the number of clinics that provided abortion care 

closed immediately.  Id. at 2313.  The compound effect of this was “fewer doctors, longer 

waiting times, [and] increased crowding.” Id.  This Court found that, by analyzing the entire 

population of individuals who could need abortion care, that the Texas regulations sufficiently 

and systemically reduced access to abortions to be unconstitutional. Id. at 2314. 

Further, courts also have considered abortion regulations that increase the cost of 

abortion care to medical providers in the context of the benefits conferred upon the person 

having the abortion. In Planned Parenthood of Kansas City, Mo. v. Ashcroft, the Court held that 

a statute which required a pathological examination before abortion, which caused an increase in 

costs to abortion providers of $19.40, was not a substantial burden on abortion access. 462 U.S. 
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476, 490 (1983).  However, this cost was juxtaposed by the Court against the “substantial 

benefits that a pathologist’s examination can have, [thus the] small cost is justified.” Id. at 490.  

The Fetal Remains statute, by definition, increases the costs to abortion care clinics because of 

its stringent guidelines on how to treat fetal remains differently than other surgical byproducts.  

Section § 16-34-3-4(a) expressly requires that “[a]borted or miscarried fetuses may not be 

cremated by simultaneous cremation.” § 16-34-3-4(a).  Whereas previously in Greene providers 

could dispose of fetal remains alongside other surgical waste in one fell swoop, now each 

individual aborted fetus must be treated individually incinerated. Id.  

The record is silent as to how many abortion providers may close due to the increased 

financial and administrative burdens the Greene statutes may cause.  In contrast to Ashcroft, the 

Fetal Remains statute confers zero benefit to the person having an abortion; the stated purpose of 

the bill is to encourage medical ethics and to preserve the dignity of the unborn fetus.  See R. at 5 

(describing the legislative history stating that the interest of HB 222 is “demonstrating respect for 

life of the unborn”).  The increase in cost in Ashcroft is distinguishable from the increase in cost 

caused by the Greene statute because the Greene statutes confer no benefit to the person having 

an abortion.  Compare 462 U.S. 476 (pathology fee benefits maternal health) with R. at 5 (no 

stated medical benefit). As this Court is required by the edict in Hellerstedt to consider the 

benefits as well as the burdens conferred by an abortion regulation, this financial and 

administrative burden must be compared to a nonexistent benefit. C.f. Hellerstedt, 136 S. Ct. 

2292, 2314-19.  Therefore, in the absence of any benefit to a person having an abortion, the 

increased burden to abortion access is undue. 
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B. The constitutionality of the Fetal Remains statute is not salvaged by the state of 

Green’s legitimate state interest in “demonstrating respect for the life of the 

unborn.” 

The Greene Assembly impermissibly burdened the rights of its citizens to access legal 

and constitutional abortions from both the perspective of the individual experience of a person 

seeking an abortion and from a larger structural perspective. See infra at II.1.A. However, the 

undue burden standard also inquires into the legitimate state interests that spur regulation.  The 

state of Greene promulgated the Fetal Remains statutes with insufficient legitimate state interests 

to render the undue burden access to abortion constitutional.  

To gauge whether a person’s access to abortion is unconstitutionally burdened with 

respect to a state interest, this Court has used a balancing approach between the interests of the 

state with the interests of individual liberty. See, e.g., Roe, 410 U.S. at 150, Casey, 505 U.S. at 

860; Hellerstedt, 136 S.Ct. 2292.  For example, in Roe this Court adopted the trimester 

framework in which legitimate and important state interest were balanced against the right of 

privacy and self-determination.  Roe, 410 U.S. at 164-165. The Court recognized with the 

trimester framework, though clunky in its original application, that there exists a point within a 

person’s pregnancy where the interests of the state outweigh the interests of the individual who is 

pregnant: for example, the “potentiality of life,” health of the mother, and regulation of the 

medical profession.  Id.  The Court again reaffirmed its commitment to weighing the benefits of 

abortion regulations to the burdens they confer when this Court decided Casey and established 

the undue burden standard. Casey, 505 U.S. at 2812 (discussing the balance of interests central to 

the holding in Roe, 410 U.S. at 150.) 

 In Hellerstedt, this Court refined the Casey undue burden analysis: courts must “consider 

the burden a law imposes on abortion access together with the benefits those laws confer [and] 

whether any burden imposed on abortion access is “undue.” Hellerstedt, 136 S.Ct. at 2309-10.  
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In Hellerstedt, the state of Texas had passed two statutes holding abortion care clinics to 

impossibly high and medically unnecessary standards—first, abortion clinics were required to 

have admitting privileges at a nearby hospital, and second, the clinics were required to adhere to 

building and zoning standards designed for ambulatory surgery centers. Hellerstedt, 136 S.Ct. at 

2300-2305.  To justify the laws, the state of Texas pointed to the legitimate state interest of 

maternal health.  Id. at 2311-12.  However, this Court saw through Texas’s charade: while the 

stated purpose of the regulations was to improve maternal health, the record showed that the 

regulations “had tangential relationship to patient safety in the context of abortion as to be nearly 

arbitrary.” Id. at 2316.  Even counsel for Texas, when asked whether the state’s abortion 

regulations had “helped even one woman obtain better treatment, Texas admitted that there was 

no evidence in the record of such a case.” Id. at 2311.   

 This Court, on balance, held that the two Texas requirements, though in name advancing 

state interests, were unconstitutional because, absent any benefit conferred by the regulations and 

in the context of “substantial obstacle[s] to women seeking abortions [the statutes] constitute[ ] 

an “undue burden” on their constitutional right [to seek abortions].” Id. at 2318.  

Whole Women’s Health stands for the idea that if a state unduly burdens abortion access and the 

state does not further a legitimate interest with abortion regulations, then that law is 

unconstitutional3. Hellerstedt, 136 S. Ct. at 2318.  Put another way, Hellerstedt balances the 

“burdens” and the “benefits conferred.” Id. at 2318-20.   However, in the case of the Greene 

statutes, the stated interests of medical ethics and “respect for the unborn” do not overcome the 

substantial burdens on abortion access. R. at 5. 

 
3 Legal scholars have debated about how slight the state interest must be to justify undue regulations on abortion. 

Thomas J. Molony, Proclaiming Life after Death 70 Fla. L. Rev., 1047, 1062 (2018) (arguing that fetal remains 

statutes are constitutional because the state has an interest in protecting potential life, thereby satisfying the 

Hellerstedt balancing test). 
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The state concededly does have a legitimate interest in the “humane and dignified 

disposal of human remains.” Box, 139 S. Ct. at 1782 (per curium).  In its recent decision in Box, 

this Court made clear that a humane and dignified disposal of human does constitute a valid state 

interest.  Id.  However, in its per curium opinion, the Court did not address this state interest in 

the terms of the Casey undue burden standard; rather, it reversed the Seventh Circuit on the 

grounds that the Seventh Circuit incorrectly held that the state did not have a legitimate interest 

in the “humane and dignified disposal of human remains.” Id. The correct application of Box to 

the Greene statute is to take up the previous invitation by this Court to balance the burdens with 

the benefits of the abortion regulation. Id. (stating that “in challenging this provision, 

respondents have never argued that Indiana's law imposes an undue burden on a woman's right to 

obtain an abortion. This case, as litigated, therefore does not implicate our cases applying the 

undue burden test to abortion regulations”); see also Hellerstedt, 136 S.Ct. at 2318. 

The Greene Assembly noted in its legislative history that the purpose of the statute was 

“intended to promote the legitimate interests in ‘medical ethics’ and ‘regulating the medical 

profession by ensuring that abortion providers, like other health care facilities, dispose of fetal 

remains in a method demonstrating respect for the life of the unborn.” R. at 5. The state does 

have a legitimate interest in its purported purpose contained in its legislative history. cite statute 

(including “medical ethics” and “humane and dignified disposal of human remains” as state 

interests); see also Box, 139 S. Ct. at 1782, citing Akron v. Akron Center for Reprod. Health, 462 

U.S. 416, 452, n.45 (1983) (holding that “dignified disposal of human remains” is a valid state 

interest). 

Both the majority and the dissenting writers in the lower court’s opinion attempted to 

distinguish a pre-Casey case from the U.S. Court of Appeals for the Eight Circuit.  R. at 13, 18.  
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The Eighth Circuit case, Planned Parenthood of Minn. v. Minn., 910 F.2d 479 (8th Cir. 1990), 

also analyzed a fetal remains disposition law from the state of Minnesota.  The state’s legitimate 

interest was stated to be “to protect the public health and welfare by providing for the dignified 

and sanitary disposition of the remains of aborted or miscarried fetuses in a uniform manner.” Id. 

at 481n.2.  The distinction between the statute promulgated by the state of Greene and the statue 

promulgated by the state of Minnesota is the nature of the state’s interest.  In the Minnesota law, 

the state interest focused on the wellbeing of the public.  Id. at 488 (“Minnesota’s legislature’s 

overriding concern was protection of the public’s sensibilities by ensuring that fetal remains be 

disposed of in a specified manner”).  However, the promulgated interest of the Greene legislature 

is the “promot[ion] of the legitimate interests in . . . dispos[ition] of fetal remains in a method 

demonstrating respect for the life of the unborn.” R. at 5.  This flawed reasoning was the 

distinction drawn by Seventh Circuit’s Box opinion.  888 F.3d 300 at 309-10.   

The Greene Assembly also could point to public health as another state interest.  Even 

prior to Casey, courts recognized that there was not a state interests in public health compelling 

enough to warrant separate fetal disposition statutes. Margaret S. v. Treen, 597 F. Supp. 636 

(E.D. La. 1984); Planned Parenthood v. Fitzpatrick, 401 F. Supp. 554 (E.D. Pa. 1975) aff'd sub 

nom. Franklin v. Fitzpatrick, 428 U.S. 901 (1976) (holding that it was permissible for 

Pennsylvania to enact a statute directing the Department of Health to provide for humane 

disposition of dead fetuses).  However, their argument would fail.  Immediately after Hellerstedt 

was decided by this Court, the U.S. District Court for the Western District of Texas heard 

another case concerning a similar abortion regulation in Texas: a fetal remains disposition 

statute.  Hellerstedt v. Hellerstedt [hereinafter Hellerstedt II], 231 F. Supp. 3d 218 (W.D. Tex. 

2017). The court in Hellerstedt II pointed to the state of Texas’s legitimate interest in public 
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health. “If a statute has ‘the effect of placing a substantial obstacle in the path of a woman's 

choice [,]’ then it ‘cannot be considered a permissible means of serv[ice]’ even if it furthers a 

valid state interest.” Id. at 228 (citations omitted). This Court should follow the example of the 

Western District of Texas because the court accurately noted that the term “fetal tissue” was 

invented specifically for the bill. Id. at 224.  Considering the lack of clarity of what the tangible 

benefits of the Texas statute were, the court in Texas enjoined its enforcement. Id. at 229-30.  In 

applying this Court’s precedent, the Texas court noted that the benefits of the statute were 

outweighed by the problems of access imposed by the statute. Id. at 2310.  This Court should do 

the same because the substantial and individual burdens of the Greene statute, considering the 

few benefits the Fetal Remains statute confers render the Greene Fetal Remains statute 

unconstitutional.  

Finally, the legitimate state interest noted in myriad other cases this Court has decided are 

inapposite in this case.  Those three important examples of legitimate state interests contained in 

Roe are all attenuated in the case of the Greene statute. Roe, 410 U.S. at 164-67. The three 

touchstones of the Roe legitimate state interests are “potentiality of human life,” regulation of the 

medical profession, and health of the mother.” Id. First, because the statute only applies to 

tissues after an abortion has taken place, there can be no state interest in the potential human life: 

the abortion has already occurred. Second, while it could be possible that the state interest in 

regulation of the medical profession is present, it is not substantially furthered fetus has already 

been aborted. Third and finally, the health of the person having the abortion is not implicated: 

only the method of disposal selected for the cells that left the body. 

 At bottom, while the state has legitimate interests in promoting respect for the unborn, 

that interest cannot outweigh the individual liberty interest in access to abortions without undue 
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burdens.  See Hellerstedt, 136 S. Ct. at 2309-10.  Because the state of Greene’s Fetal Remains 

statute place undue burdens on access to abortion that are exponentially more restrictive than the 

benefits they confer, the statute is unconstitutional. 

CONCLUSION 

For these reasons, this Court should affirm the judgment of the United States Court of 

Appeals for the Fourteenth Circuit. 
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