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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

 

 

I. The Due Process Clause of the Fourteenth Amendment to the United States’ 

Constitution permits states to regulate abortion so long as that regulation does not 

unduly burden women seeking an abortion. Here, the effect of the State of Greene’s 

regulation is to provide women one week less to decide to obtain an abortion. Does 

Greene’s regulation unduly burden mothers seeking abortions in violation of the 

Fourteenth Amendment? 

 

II. The United States’ system of federalism gives states broad authority to regulate conduct 

within their borders so long as those regulations do not violate a provision of the federal 

Constitution and are rationally related to a legitimate state interest. Here, the State 

passed a law requiring people in Greene to dispose of aborted and miscarried fetuses 

with the same dignity as any other human remains within the State. Is this law rationally 

related to the state’s legitimate interest in protecting human dignity?  
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STATEMENT OF THE FACTS 

 
The 2018 Election 

 
 In 2018, the State of Greene held elections for governor and state General Assembly. R. at 

3. During the campaign, the incumbent governor and his party ran on a strong progressive platform, 

most considerably on abortion issues. R. at 3. On these issues, the challengers’ platform focused 

on protecting the dignity and life of the unborn and the health of expectant mothers. R. at 3. Based 

on this platform, voters in Greene overwhelmingly supported the challengers, electing them to the 

governor’s office and granting them majorities in both houses of the General Assembly. R. at 3. 

After the election, the new political majority centered its efforts on healthcare reform. R. at 3. 

Healthcare Reform 

 

 Over the next two years, the General Assembly crafted new abortion-related regulations 

aimed at respecting the dignity of the unborn and protecting the health of expectant mothers. R. at 

3-5. The General Assembly determined that of the 25,000 abortions in Greene each year, most 

occur about eight to ten weeks into pregnancy. R. at 3. These abortions are typically medication 

abortions, but women may also obtain surgical abortions in Greene. R. at 3. While abortion 

providers in other states offer these procedures up to twenty-two weeks into pregnancy, Greene 

Women’s Health Clinic, LLC (“the Clinic”), the sole abortion provider in the State, has 

independently decided to only offer abortions up to sixteen weeks into pregnancy. R. at 3, 9.  

 The General Assembly also found that most surgical abortions after fifteen weeks gestation 

are dilation and evacuation, which involve dismembering the fetus before removing it from the 

expectant mother. R. at 4. The Assembly found this practice “barbaric” and “dangerous for the 
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maternal patient[] and demeaning to the medical profession.” R. at 4.1 It also determined that by 

twelve weeks gestation, while the unborn are not yet viable to live outside the womb, they are 

developed enough to respond to outside stimulation and perform basic motor functions. R. at 4. 

 These legislative findings, coupled with the public’s desire to protect the life and dignity 

of the unborn and health of expectant mothers, led the Greene General Assembly to pass House 

Bill 411 and House Bill 222 in 2020. R. at 4-5. The governor signed both bills into law the same 

year and fulfilled a campaign promise that significantly contributed to her and her party’s election 

to office. R. at 2, 4-5.  

The Fifteen-Week Regulation 

 

 The first regulation signed into law was the Gestational Age Act (“the Fifteen-Week 

Regulation”). R. at 3. While this law restricted most abortions in the State of Greene after a fetus 

reached fifteen weeks gestation, it also provided four important exceptions. R. at 3. The law 

permitted abortions after fifteen weeks gestation (1) in cases of medical emergency, (2) cases of 

severe fetal abnormality, (3) to protect the health or life of the mother, and (4) if the pregnancy 

resulted from rape or incest. R. at 3.  

 In effect, this regulation required expectant mothers in Greene to decide whether to obtain 

an abortion one week earlier than previously required. R. at 9. The law did not impact a woman’s 

ability to obtain an abortion in any way prior to fifteen weeks gestation. R. at 3-4. 

 

 

 

 

 
1 This was also the opinion of Congress when it passed the Partial Birth Abortion Act upheld in 
Gonzales v. Carhart, 550 U.S. 124, 141 (2007) (“Congress found, among other things, that ‘[a] 

moral, medical, and ethical consensus exists that the practice of performing a partial-birth 
abortion ... is a gruesome and inhumane procedure that is never medically necessary and should 

be prohibited.’”) (citation omitted).  
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The Fetal Remains Regulation  

 
 Before Greene’s healthcare reform efforts, abortion providers in the State incinerated 

aborted fetuses in mass quantities with surgical byproducts. R. at 6. In continuance of the public’s 

clear desire to respect the dignity of the unborn, the General Assembly responded to this practice 

and passed House Bill 222 (“The Fetal Remains Regulation”). The purpose of the new law was 

“to regulat[e] the medical profession by ensuring that abortion providers, like other health care 

facilities, dispose of fetal remains in a method demonstrating respect for the life of the unborn.” 

R. at 5. In essence, it required healthcare providers in the State to treat all human remains the same. 

R. at 6. Under the regulation, after an abortion or miscarriage, either the mother or the provider 

must take possession of the body of the fetus and dispose of it properly. R. at 5. In most 

circumstances, the mother elects the abortion facility to dispose of the fetal remains. R. at 5.  

 When an abortion facility disposes of fetal remains, the law requires abortion providers to 

obtain a burial transmit permit and either inter or cremate the remains individually. R. at 5-6. The 

Clinic suggested that this prohibition on incinerating fetal remains with surgical byproducts 

imposes substantial costs to its business; the Clinic, however, provided no evidence to support this 

contention because discovery was limited to viability. R. at 6.  

STATEMENT OF THE CASE 

 
District Court Proceedings 

 
 Just after the passage of the two laws, abortion provider, Dr. Elon Sternberger, and the 

Clinic (“Respondents”) sued the State of Greene and its Attorney General, Floyd Lawson (“the 

State”), challenging the constitutionality of the two regulations. R. at 4, 6. The next day, the District 

Court entered a temporary restraining order, preventing the enforcement of the Fifteen-Week 

Regulation. R. at 4. Because the District Court accepted Respondents’ premise that the Fifteen-
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Week Regulation was a pre-viability ban on abortion, it limited discovery to only viability. R. at 

4.2 This limit prevented the parties from conducting discovery about the burdens imposed by the 

laws. R. at 4. After the limited discovery, Respondents moved for summary judgment. R. at 4. The 

District Court granted Respondent’s motion and permanently enjoined the State from enforcing 

the Fifteen-Week Regulation. R. at 5. 

 Both the State and Respondents moved for summary judgment on the constitutionality of 

the Fetal Remains Regulation. After briefing and oral argument—but no discovery—the District 

Court granted Respondents’ motion, denied the State’s motion, and entered a permanent injunction 

barring the enforcement of the Fetal Remains Regulation. R. at 6.  

Court of Appeals’ Opinion 

 

 The State timely appealed the District Court’s decision to the Fourteenth Circuit. R. at 6. 

A divided panel affirmed. R. at 7-20. As to the Fifteen-Week Regulation, the majority agreed with 

the District Court and held that the law constituted a pre-viability ban on abortion. R. at 8. While 

Judge Knotts also voted to affirm the District Court based on binding precedent , he wrote 

separately to voice his concerns about this Court’s abortion jurisprudence. R. at 15-17.  

 Despite the lack of discovery on the next issue, the majority held that the Fetal Remains 

Regulation unduly burdened a woman’s right to obtain an abortion because it imposed both 

psychological costs on expectant mothers and financial costs on the Clinic. R. at 11. Alternatively, 

the majority held that the regulation violated due process and did not survive rational basis review 

because it did not advance a legitimate state interest. R. at 12-13. Judge Knotts dissented, arguing 

that the majority erred by subjecting the fetal remains provision to undue burden analysis in 

contravention of this Court’s opinion in Box v. Planned Parenthood of Indiana & Kentucky, Inc., 

 
2 Both sides concede that a fetus is not viable at fifteen weeks gestation. R. at 4.  
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139 S. Ct. 1780 (2019) (per curiam). R. at 17-18. He asserted that even under this heightened 

scrutiny, however, the law would still not impinge on the Fourteenth Amendment. R. at 18-20.  

 This Court granted certiorari to determine (1) whether all pre-viability restrictions on 

elective abortions are unconstitutional, and (2) whether a state statute requiring healthcare facilities 

to treat all human remains the same unduly burdens a woman’s decision to obtain an abortion. R. 

at 21.  

SUMMARY OF THE ARGUMENT 

 

I. 

 Under the Fourteenth Amendment, a state may regulate abortions before viability so long 

as that regulation does not unduly burden a woman seeking an abortion. A regulation imposes an 

undue burden if it places a substantial obstacle in the path of women seeking abortions. Here, the 

Fourteenth Circuit erroneously held that the Fifteen-Week Regulation constituted a ban on 

abortion, when in actuality, the Greene General Assembly passed a law that only restricted women 

from obtaining an abortion one week earlier than was previously available in the State. This 

regulation does not amount to a ban or a substantial obstacle, and for that reason, this Court should 

reverse.  

 In any event, this Court should reconsider its abortion jurisprudence. Since this Court 

discovered the right to abortion within the right to privacy in 1973, it, like this country, has 

remained starkly divided over the issue. In practice, this divide has led to unworkable judicial 

standards that cannot adjust to rapidly advancing medical technology and increased knowledge 

about fetal life and development. For those reasons, this Court should either overturn or rework its 

controlling precedents. Alternatively, it should treat abortion like every other fundamental right 

and analyze it under strict scrutiny analysis.  
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II. 

 The Constitution affords states wide deference to promulgate regulations in accordance 

with the values and judgments of their citizens. Here, the Greene General Assembly passed a 

regulation that required healthcare providers to treat aborted and miscarried children with the same 

dignity as other deceased people in the State. Contrary to this Court’s binding precedent—and with 

no factual findings on the issue—the Fourteenth Circuit held that this post-abortion regulation 

unduly burdened women seeking an abortion. The court alternatively held that even if it were to 

consider the regulation under the proper standard, it would strike down the regulation as so 

arbitrary that it violates due process. Because the Fourteenth Circuit failed to follow binding 

precedent in both respects, this Court should reverse.  

STANDARD OF REVIEW 

 

 A court should not grant summary judgment unless, after appraising all record evidence in 

the light most favorable to the nonmoving party and drawing all reasonable inferences on its behalf, 

the court finds no genuine issue of material fact, and that the moving party is entitled to judgment 

as a matter of law. Potvin v. Speedway LLC, 891 F.3d 410, 413 (1st Cir. 2018) (citing Anderson v. 

Liberty Lobby, Inc., 477 U.S. 242, 247 (1986)). A nonmoving party need not produce evidence in 

a form that would be admissible at trial to avoid summary judgment. Instead, it need only show a 

genuine dispute of material fact. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). Appellate 

courts review the grant of summary judgment de novo and the entry of a permanent injunction for 

abuse of discretion. MKB Mgmt. Corp. v. Stenehjem, 795 F.3d 768, 771 (8th Cir. 2015). 
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ARGUMENT 

 
 The concept of liberty found in the Fourteenth Amendment to the United States 

Constitution protects certain fundamental rights on which no state can impinge. Among these is 

the right of a mother to decide to terminate her pregnancy. E.g., Planned Parenthood of Se. Pa. v. 

Casey, 505 U.S. 833, 846 (1992). This Court first identified the right to abortion in Roe v. Wade: 

“the right of personal privacy includes the abortion decision, but [] this right is not unqualified and 

must be considered against important state interests in regulation.” 410 U.S. 113, 154 (1973). 

These state interests include the protection of the unborn, health of the mother, and the integrity of 

the medical profession. Id. To balance these interests with the woman’s abortion right, the Roe 

Court imposed a trimester framework that prohibited states from regulating abortion within the 

first trimester. See id. at 164-65.  

 Roe’s scheme did not last long. Finding the approach flawed, a three-judge plurality of this 

Court later reaffirmed the constitutional right to an abortion but replaced Roe’s trimester 

framework with the “undue burden” standard. See Casey, 505 U.S. at 875 (plurality opinion) 

(“Only where state regulation imposes an undue burden on a woman's ability to make this decision 

does the power of the State reach into the heart of the liberty protected by the Due Process 

Clause.”). Since Casey, courts scrutinize laws about abortion under these three principles: (1) 

States have compelling interests from the outset of the pregnancy in protecting the health of the 

mother and the life of the unborn, (2) states may ban abortions after fetal viability if they provide 

an exception for maternal health, and (3) a state’s pre-viability regulation of abortion may not 

impose an undue burden onto a woman. See Gonzales v. Carhart, 550 U.S. 124, 146 (2007); 

Stenberg v. Carhart, 530 U.S. 914, 921 (2000) (plurality opinion). 
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 A regulation does not impose an “undue burden” onto a mother’s right to abortion unless 

its “purpose or effect is to place a substantial obstacle in the path of a woman seeking an abortion 

before the fetus attains viability.” Gonzales, 550 U.S. at 146 (quoting Casey, 505 U.S. at 878). 

While many have criticized this approach since its inception in Casey, it remains the law of the 

land. See, e.g., June Med. Servs. L. L. C. v. Russo, 140 S. Ct. 2103, 2150 (2020) (Thomas, J., 

dissenting); Stenberg, 530 U.S. at 953 (Scalia, J., dissenting); Planned Parenthood of Ind. & Ky., 

Inc. v. Box, 949 F.3d 997, 999 (7th Cir. 2019) (Easterbrook, J., concurring in the denial of rehearing 

en banc). 

 Here, the Clinic asks this Court to strike down two important medical regulations because 

the laws prohibit abortion one week earlier than is currently available and because the regulations 

require abortion providers to dispose of fetal remains with the same dignity afforded to every other 

deceased human in Greene. R. at 4-5. Because these laws advance compelling state interests 

without placing a substantial obstacle in the path of women seeking abortions, this Court should 

reverse the holding of the Fourteenth Circuit. 

I. The Fifteen-Week Regulation is constitutional. 

This Court should uphold Greene’s Fifteen-Week Regulation because it does not unduly 

burden abortion rights in the State. This regulation does not ban abortions, but balances abortion 

rights with Greene’s interest and commitment to protecting the health and dignity of all life, 

including the unborn. Because the Fifteen-Week Regulation does not unduly burden a woman’s 

right to obtain an abortion, this Court should hold that the regulation withstands judicial scrutiny.  

Regardless of its review of the Fourteenth Circuit, this Court should reconsider its abortion 

jurisprudence. The Court’s current interpretation of the Fourteenth Amendment is unmoored from 

the text of the Constitution, history of the country, and principles of federalism. It also represents 
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legal reasoning based on an outdated understanding of life within the womb. Thus, this Court 

should eliminate the abortion right or, at the very least, treat it as it treats every other fundamental 

right by subjecting abortion regulations to strict scrutiny analysis. For these reasons, this Court 

should reverse the holding of the Fourteenth Circuit and remand the case for further discovery. 

A. The Fourteenth Circuit applied the wrong test. 

 

The Fourteenth Circuit failed to apply the undue burden standard because it erroneously 

held that the challenged law is a total ban on abortion rather than a regulation. This Court 

rearticulated the test for laws impacting pre-viability abortions in Gonzales v. Carhart:  

Before viability, a State “may not prohibit any woman from making the ultimate 
decision to terminate her pregnancy.” It also may not impose upon this right an 
undue burden, which exists if a regulation's “purpose or effect is to place a 

substantial obstacle in the path of a woman seeking an abortion before the fetus 
attains viability.” 

 

Gonzales, 550 U.S. at 146 (quoting Casey, 505 U.S. at 878-79) (emphasis added). This distinction 

clarifies what has been known since Casey: before fetal viability, a state may not prohibit or place 

an undue burden on a woman’s ability to obtain an abortion. Casey, 505 U.S. at 846. It may, 

however, regulate it. Unlike a regulation, a prohibition is a law that “prohibit[s] any woman from 

making the ultimate decision to terminate her pregnancy.” Gonzales, 550 U.S. at 146 (emphasis 

added). A woman does not lose the ability to make the ultimate decision to obtain an abortion 

when she is subject to regulations making this decision more onerous. Casey, 505 U.S. at 873 

(“[N]ot every law which makes a right more difficult to exercise is, ipso facto, an infringement of 

that right.”).  

 Rather than applying this Court’s test defining pre-viability bans on abortion, the 

Fourteenth Circuit applied its own test and held that any law restricting any pre-viability abortions 

constitutes an impermissible pre-viability ban. R. at 8. This interpretation finds no support in 
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Supreme Court precedent. In Whole Woman’s Health v. Hellerstedt, this Court applied undue 

burden analysis even though the challenged laws left only seven abortion clinics operating in the 

entire State of Texas. 136 S. Ct. 2292, 2301 (2016). In Stenberg, the Court subjected the challenged 

law to undue burden analysis even though it banned “the most commonly used method for 

performing pre-viability second trimester abortions.” 530 U.S. at 945-46. In both Hellerstedt and 

Stenberg, the laws invariably prevented many pre-viability abortions, but this Court still engaged 

in undue burden analysis when analyzing the laws’ constitutionality. In short, this Court meant 

what it has repeatedly said: unless an abortion law prohibits a woman from making the ultimate 

decision to obtain an abortion, the law is merely a regulation subject to undue burden analysis. 

Gonzales, 550 U.S. at 146 (emphasis added); Casey, 505 U.S. 878-89.  

This understanding of the Court’s abortion jurisprudence is reinforced by Casey itself in 

which the Court “repudiated lower courts’ post-Roe v. Wade practice of invalidating abortion 

regulations that ‘in no real sense deprived women of the ultimate decision’ to have an abortion.” 

Whole Woman's Health v. Paxton, No. 17-51060, 2021 WL 3661318, at *4 (5th Cir. Aug. 18, 

2021) (quoting Casey, 505 U.S. at 875). Casey clarified that courts should use undue burden 

analysis instead of Roe’s time-sensitive framework to evaluate the constitutionality of abortion 

laws unless those laws act as an outright ban on all abortions before fetal viability. 

The Fourteenth Circuit relied on several lower court decisions to support its interpretation 

of Supreme Court precedent, but these cases also misinterpret this Court’s clear guidance. See R. 

at 8 (citing MKB Mgmt. Corp. v. Stenehjem, 795 F.3d 768 (8th Cir. 2015) (holding that a six-week 

abortion prohibition constituted a ban); Edwards v. Beck, 786 F.3d 1113 (8th Cir. 2015) (holding 

that a twelve-week abortion prohibition constituted a ban); Isaacson v. Horne, 716 F.3d 1213 (9th 

Cir. 2013) (holding that a twenty-week abortion prohibition constituted a ban); Jane v. Bangerter, 
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102 F.3d 1112 (10th Cir. 1996) (holding that a twenty-two-week prohibition constituted a ban)). 

Instead, the Fourteenth Circuit should have followed the reasoning adopted by the Sixth Circuit as 

it more faithfully applies this Court’s precedent. 

The Sixth Circuit recently applied undue burden analysis to an Ohio law that prohibited a 

woman from obtaining an abortion because her baby had down-syndrome, regardless of the stage 

of fetal development. Preterm-Cleveland v. McCloud, 994 F.3d 512, 516 (6th Cir. 2021) (en banc). 

The court noted that while the law operated as an absolute ban on a subset of pre-viability 

abortions, it was still subject to undue burden analysis because it did not operate as a complete ban 

on all abortions. Rather, it merely restricted a subset of pre-viability abortions. Id. Put differently, 

even though the law completely banned certain abortions, it was still subject to undue burden 

scrutiny because a woman generally maintained the ultimate decision whether to terminate her 

pregnancy prior to fetal viability. Id.3 

 Here, the Fifteen-Week Regulation only regulates a woman’s decision to obtain an abortion 

for the last week in which the Clinic provides them in the State of Greene. R. at 9. The Fourteenth 

Circuit’s assertion that this law deprives a woman of the ultimate decision to obtain an abortion 

“taxes the credulity of the credulous.” Maryland v. King, 569 U.S. 435, 466 (2013) (Scalia, J., 

dissenting). Women in Greene face no restrictions on their ability to obtain an abortion for the first 

three and a half months of pregnancy and thus retain the ultimate decision to obtain an abortion. 

 
3 The Sixth Circuit went even further, noting that decisions from this Court “appear to accept that 
the universal standard for abortion cases is the undue-burden test, without caveat for a separate 

or subsidiary absolute rule.” Id. at 520 (citing June Medical, 140 S. Ct. at 2133; Casey, 505 U.S. 
at 876; Gonzales, 550 U.S. at 146-47). See also Planned Parenthood Sw. Ohio Region v. 
DeWine, 696 F.3d 490, 513-14 (6th Cir. 2012) (applying the undue burden standard even when 

the court characterized the challenged law as a “ban,” a “total ban,” and an “outright ban.”). In 
other words, according to the Sixth Circuit, this Court’s jurisprudence after Casey requires courts 

to evaluate all pre-viability abortion regulations under the undue burden standard. Id.  
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R. at 9. This does not constitute a total ban on pre-viability abortions as asserted by the Fourteenth 

Circuit but merely regulates that decision for seven days, a mere 168 hours. Id.  

This Court should confirm that the undue burden standard applies to all pre-viability 

abortion regulations, so long as the expectant mother retains the ultimate decision to obtain an 

abortion. Because this law does not deprive women from making that ultimate decision, it is only 

a regulation on abortion. Thus, the Fourteenth Circuit erred by not applying the undue burden test. 

This Court should reverse and remand the issue for reconsideration under undue burden analysis.  

B. The Fifteen-Week Regulation is valid under undue burden analysis. 

 

Under undue burden analysis, the Fifteen-Week Regulation does not place a substantial 

obstacle in the path of a woman seeking an abortion and, for that reason, does not impose an undue 

burden in violation of the Fourteenth Amendment. Before fetal viability, a state may regulate 

abortion so long as the regulation does not impose an undue burden onto women seeking an 

abortion. Casey, 505 U.S. at 878. Laws impose an undue burden when their “purpose or effect is 

to place a substantial obstacle in the path of a woman seeking an abortion.” Id. This inquiry is a 

fact-intensive one. E.g., id. 

This Court has struggled to articulate a uniform understanding of the undue burden test in 

its recent opinions. Five years ago, this Court articulated the undue burden standard as a balancing 

test that weighed the state’s interests against the burden on women seeking an abortion. 

Hellerstedt, 136 S. Ct. at 2309. Four years later, a plurality of this Court again used an undue 

burden standard formulated as a balancing test. See June Medical, 140 S. Ct. at 2112 (plurality 

opinion). In a concurring opinion, Chief Justice Roberts rejected the plurality’s balancing  

approach. Id. at 2139 (Roberts, C.J., concurring) (“[i]n neither [Hellerstedt nor Casey] was there 

[a] call for consideration of a regulation's benefits” when engaging in undue burden analysis). To 
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Roberts, the only relevance of an abortion regulation's asserted benefits is “in considering the 

threshold requirement that the State have a legitimate purpose and that the law be reasonably 

related to that goal.” Id. at 2138 (citations omitted).  

Because the June Medical Court was “fragmented” with “no single rationale explaining 

the result enjoy[ing] the assent of five Justices,” later courts should view the controlling opinion 

as the “position taken by those Members who concurred in the judgments on the narrowest 

grounds.” Marks v. United States, 430 U.S. 188, 193 (1977) (internal quotation marks and citations 

omitted). In June Medical, the Chief Justice's opinion “concurs in the judgment on the narrowest 

grounds, so it is the ‘controlling opinion’ from that decision.” EMW Women's Surgical Ctr., P.S.C. 

v. Friedlander, 978 F.3d 418, 437 (6th Cir. 2020) (quoting Marks, 430 U.S. at 193.), reh'g en banc 

denied, No. 104-1 (6th Cir. Dec. 31, 2020); see also Hopkins v. Jegley, 968 F.3d 912, 915 (8th Cir. 

2020), reh'g and reh'g en banc denied, No. 4985329 (2020). 

As a result, the undue burden standard set forth by Chief Justice Roberts in June Medical 

is controlling precedent from this Court. Under this approach, the challenged law must stand unless 

the Clinic can show either (1) that the law was not based on or related to legitimate state interests 

or (2) that the challenged law places an undue burden on women seeking an abortion. June 

Medical, 140 S. Ct. at 2138 (Roberts, C.J., concurring). Because the Clinic does not challenge 

Greene’s interests in passing this law or its rationality, the only question before the Court is 

whether the regulation unduly burdens the ability of women in Greene to obtain an abortion. The 

Court should hold that it does not. 

1. The Fifteen-Week Regulation does not place a substantial obstacle in the path 
of women seeking abortions. 

Evaluating the law on the limited record now before the Court, the challenged regulation 

does not impose an undue burden. The Fourteenth Amendment prohibits states from passing 
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regulations that place an undue burden on the right to an abortion. Casey, 505 U.S. at 878-79. A 

law constitutes an undue burden if it places a substantial obstacle in the path of women seeking 

abortions. Id. “Substantial” is defined as “of considerable importance, size, or worth.” Substantial, 

New Oxford Am. Dictionary 1736 (3d ed. 2010). Thus, per this Court’s precedent, the Fifteen-

Week Regulation is valid unless it places a considerable obstacle before expectant mothers seeking 

abortions in the State of Greene. 

The Fifteen-Week Regulation does not impose such obstacles. The sole impact of the law 

is to reduce the availability of abortions in Greene by one week, from sixteen weeks gestation to 

fifteen weeks gestation. R. at 9. In addition, the law continues to allow women to obtain abortions 

after fifteen weeks in cases of medical emergency, risk to the life or health of the mother, when 

the fetus has a severe abnormality, or when the pregnancy resulted from rape or incest. Id. at 3. Of 

the 25,000 abortions performed in Greene every year, most occur in the first eight to ten weeks of 

pregnancy, well before the fifteen-week cut off. Id. at 3.4 Thus, the law does not affect most 

abortions in the State. Abortion remains available on demand for all women in Greene for the first 

three and a half months of pregnancy and for some women after that time. Id. at 5. For that reason, 

the Fifteen-Week Regulation will have little effect on the overall number of abortions in Greene 

and thus does not unduly burden the right to obtain an abortion.  

In sum, the Fifteen-Week Regulation restricts women in Greene from obtaining an abortion 

only one week earlier than the Clinic currently offers. It also leaves open exceptions that permit 

abortions after fifteen weeks. R. at 9. This is a medical regulation that does not affect most 

abortions in the State, and for those that it does, only restricts abortion access by one week. Under 

 
4 Of the abortions after fifteen weeks, most are dilation and evacuation procedures which this 

Court in Gonzales held could be absolutely prohibited before fetal viability. See R. at 4; 

Gonzales, 550 U.S. at 124.   
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this Court’s precedents, this regulation does not place a substantial obstacle before women seeking 

abortions and therefore, is constitutional.  

2. Moreover, limiting discovery strictly to viability makes a proper undue burden 
analysis impossible. 

 

The District Court’s failure to permit discovery makes a complete undue burden analysis 

impossible. At summary judgment, the moving party has the burden of establishing prima facie 

evidence of its claim based on the undisputed facts in the record. Potvin, 891 F.3d at 413. That is 

especially important in cases “where constitutional rights are at stake” because there, the Court 

“retains an independent constitutional duty to review factual findings.” Gonzales, 550 U.S. at 165 

(citing Crowell v. Benson, 285 U.S. 22, 60 (1932)); Hellerstedt, 136 S. Ct. at 2310 (“[T]he Court, 

when determining the constitutionality of laws regulating abortion procedures, has placed 

considerable weight upon evidence and argument presented in judicial proceedings.”). Thus, 

judicial review of abortion regulations is a fact-intensive inquiry.  

The Court enjoys a wide scope of judicial review unless there is medical uncertainty 

surrounding an abortion regulation. Gonzales, 550 U.S. at 165. In fact, in analyzing abortion 

regulations, this Court has routinely devoted much of its opinions to a thorough review of the 

factual records developed by district courts. See, e.g., Casey, 505 U.S. at 879-902 (devoting 

twenty-three pages of the plurality opinion to factual review); Stenberg, 530 U.S. at 922-39 

(seventeen pages); Gonzales, 550 U.S. at 134-144 (ten pages). 

Here, the District Court explicitly refused to permit discovery on any issue other than 

viability. R. at 4. As a result, the Fourteenth Circuit did not have an adequate record it could review 

about the Clinic’s assertions that the Fifteen-Week Regulation placed a substantial obstacle in front 

of women seeking abortions. Based on the undisputed facts in the record, the only obstacle the 

Clinic could establish was a one-week restriction of abortions. R. at 9. Because this is not prima 
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facie evidence of an undue burden, this Court should at least reverse the Fourteenth Circuit and 

remand the case to the District Court for discovery.  

C. The Court should revisit its abortion jurisprudence. 

 
Regardless of the merits of the Fourteenth Circuit’s analysis, this Court’s abortion 

jurisprudence demands reconsideration. Since Roe, jurists from various backgrounds have 

questioned its validity. See Roe, 410 U.S. at 171 (Rehnquist, J., dissenting); Casey, 505 U.S. at 

980 (Scalia, J., concurring in part and dissenting and part); Ruth Bader Ginsburg, Some Thoughts 

on Autonomy and Equality in Relation to Roe v. Wade, 63 N. CAR. L. REV. 375, 385 (1985). 

Even so, Roe and its progeny, like all decisions by this Court, are entitled to the deferential 

weight of the doctrine of stare decisis. See Alden v. Maine, 527 U.S. 706, 715 (1999). “The doctrine 

of stare decisis does not mean, of course, that the Court should never overrule erroneous 

precedents.” Ramos v. Louisiana, 140 S. Ct. 1390, 1411 (2020) (Kavanaugh, J., concurring). 

Rather, it simply means that this Court affords weight to decisions already made. Id. That said, the 

doctrine’s strength is weakest in the area of constitutional interpretation because such decisions 

“can be altered only by constitutional amendment or by overruling [] prior decisions.” Agostini v. 

Felton, 521 U.S. 203, 235 (1997).  

To balance these competing interests, the Court has articulated several principles to guide 

its treatment of precedent. See, e.g., Janus v. Am. Fed’n of State, Cty., and Mun. Emps., Council 

31, 138 S. Ct. 2448, 2478-79 (2018). These principles include “the quality of the precedent’s 

reasoning, the workability of the rule it established, . . . developments since the decision was 

handed down, and reliance on the decision.” Kisor v. Wilkie, 139 S. Ct. 2400, 2445 (2019) 

(Gorsuch, J., concurring) (quoting id.). In the context of abortion, these considerations favor 

overturning precedent: (1) Roe and its progeny are poorly reasoned, (2) the viability and undue 
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burden standards are unworkable, (3) this Court’s abortion decisions are inconsistent, and (4) 

advances in medical knowledge of fetal development question Roe’s core assumptions. If the Court 

refuses to overturn Roe, however, at the very least it should treat the constitutional right to abortion 

the same as it treats every other fundamental right, and subject abortion regulations to strict 

scrutiny, rather than the constitutionally anomalous undue burden standard.  

1. This Court’s abortion jurisprudence is poorly reasoned. 

 

This Court’s interpretation of the Fourteenth Amendment and the test it created to analyze 

abortion laws are unmoored from the text of the Amendment, history of the country, and values 

underlying the Constitution. In Roe, this Court crafted a constitutional right to privacy out of the 

penumbras of at least five different constitutional amendments. See Roe, 410 U.S. at 152-53. The 

Roe Court then decreed, without explanation, that this amalgamated right to privacy was “broad 

enough to encompass a woman's decision whether or not to terminate her pregnancy.” Id. at 153. 

To protect this newly discovered constitutional right, the Court then crafted a trimester framework 

within which a woman’s right to an abortion would fluctuate depending on the stage of pregnancy. 

Id. at 163-64. Nineteen years later, a plurality of the Court abandoned the trimester framework and 

“invented the ‘undue burden’ standard as a special test for gauging the permissibility of abortion 

restrictions.” Hellerstedt, 136 S. Ct. at 2324 (Thomas, J., dissenting). 

Like the interpretive method used to discover the right to abortion, the right itself is a 

constitutional anomaly. For that reason, the plurality in Casey did little to defend the right to 

abortion’s doctrinal roots, opting instead to base their decision in stare decisis considerations. See 

Casey, 505 U.S. at 982-83 (Scalia, J., concurring in part and dissenting in part) (“The authors of 

the joint opinion, of course, do not squarely contend that Roe v. Wade was a correct application of 
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‘reasoned judgment’; merely that it must be followed, because of stare decisis.”). Without the 

assistance provided by its place as precedent, Casey’s validity is sincerely lacking.  

First, the Constitution is silent on abortion rights. Planned Parenthood of Greater Iowa, 

Inc. v. Miller, 30 F. Supp. 2d 1157, 1160 (S.D. Iowa 1998) (“The Constitution itself does not speak 

of abortion or the right to privacy.”). “When the Constitution is silent, authority resides with the 

States or the people.” Chiafalo v. Washington, 140 S. Ct. 2316, 2333 (2020) (Thomas, J., 

concurring); see also McCloud, 994 F.3d at 549 (Bush, J., concurring) (“It is for the People, not 

the courts, to make the difficult moral decisions that legislation entails.”). Thus, this Court should 

not read it to prevent the citizenry from governing themselves as they desire. 

Second, while the theory of substantive due process recognizes and sometimes 

constitutionalizes the values of a progressing society, never before has this Court used that theory 

to mandate states permit the taking of another’s life. See Harris v. McCrae, 448 U.S. 297, 325 

(1980). The abortion decision is therefore different in kind from others this Court has protected 

under the rubric of personal autonomy or family privacy. Thornburg v. Am. College of 

Obstetricians and Gynecologists, 476 U.S. 747, 792 (1986) (White, J., dissenting). For that reason, 

abortion is markedly distinguishable from other rights identified as rooted in personal autonomy 

and liberty. Because abortion is dissimilar to other constitutional rights justified under the same 

rubric, any reworking of this Court’s abortion jurisprudence would not threaten those rights. 

Third, neither the history of the ratification of the Fourteenth Amendment or of the country 

overall reveals the treatment of abortion as a fundamental right. Rather, it is a procedure that state 

governments have long regulated and prohibited. See, e.g., Gonzales, 550 U.S. at 169 (Thomas, J., 

concurring); Stenberg, 530 U.S. at 956 (Scalia, J., dissenting); Casey, 505 U.S. at 952-53 

(Rehnquist, J., concurring in part and dissenting in part). As just one example, one month before 



 19 

the Ohio state senate voted to ratify the Fourteenth Amendment, the same group of senators issued 

a report advocating for amendments that would strengthen the state’s abortion prohibition given 

an “alarming and increasing frequency” of abortions in the state. 1867 OHIO SENATE J. APP’X 233. 

Ohio senators were not alone. Most states that ratified the Fourteenth Amendment did not 

understand it to prohibit restrictions on abortion at all. See James S. Witherspoon, Reexamining 

Roe: Nineteenth-Century Abortion Statutes and the Fourteenth Amendment, 17 ST. MARY’S J.L. 

29, 33 (1985) (explaining that by 1868, the year the states ratified the Fourteenth Amendment, 

thirty of the thirty-seven states and six territories had laws restricting abortion). 

In the end, this Court’s abortion precedent looks more like a subjective “value judgment” 

than reasoned legal decision-making. Casey, 505 U.S. at 982 (Scalia, J., concurring in part and 

dissenting in part). Perhaps abortion is a moral good, perhaps it is a moral blot, perhaps it is 

somewhere in between. The fact remains, however, that the Constitution simply has nothing to say 

on the matter. 

2. The viability standard is unworkable. 

 
Casey’s mandate that states cannot meaningfully regulate abortion before fetal viability 

fails to provide a judiciable standard. First, advancing medical technology makes viability a 

shifting target which continually deteriorates the right to abortion. See Elizabeth Chloe Romanis, 

Is ‘viability’ viable? Abortion, conception confusion and the law in England and Wales and the 

United States, 7 J. OF L. AND BIOSCIENCES 11, 11-15 (2020). As medical technology improves, the 

unborn can survive outside the womb much earlier in development. As a result, the time-period 

where a fetus is not viable continues to shrink. Id. Moreover, the development of artificial amnion 

and placenta technology may altogether eliminate the concept of fetal viability because the advent 

of artificial wombs will permit the unborn to live and develop separate from their mothers. Id. at 
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13. Under the viability standard, this progression would spell the end of the right to abortion. A 

standard of review that permits the wholesale elimination of a fundamental right is unworkable.  

Second, the viability standard differentiates a mother’s right to abortion based on her race 

and socioeconomic status. The viability of a fetus depends on factors other than its gestational age 

including the sex and ethnicity of the fetus. See generally Steven B. Morse et al., Racial and gender 

differences in the viability of extremely low birth weight infants: a population-based study, 117 

PEDIATRICS 107 (2006). Thus, a woman’s fundamental right to obtain an abortion can differ based 

on her race or the sex of the baby she is carrying. A mother’s socioeconomic status and access to 

medical care also determines at what time a fetus can survive outside the womb. See Charles P. 

Larson, Poverty during pregnancy: Its effects on child health outcomes, 12 PEDIATRICS & CHILD 

HEALTH 673, 674 (2007) (“[L]iving in a low-income neighborhood was found to be associated 

with an increased risk for neonatal and postnatal death.”). For that reason, the viability standard 

grants the right to abortion disparately, based on constitutionally suspect classifications such as 

race, sex, and socioeconomic status. The Constitution does not tolerate such a conception of 

fundamental rights.  

Next, the viability standard fails to adequately protect the dignity of the unborn. By ten 

weeks gestation, an unborn child’s nervous system has developed so that it can respond to painful 

stimuli. FETAL DEVELOPMENT: FIRST TRIMESTER, AM. PREGNANCY ASSOC., 

https://americanpregnancy.org/healthy-pregnancy/pregnancy-health-wellness/first-trimester-of-

pregnancy/. By twenty weeks, a point before current fetal viability, there is a clear medical 

consensus that the unborn’s nervous system has developed to the point where anesthesia is required 

during fetal surgery. Marc Van de Velde & Frederik De Buck, Fetal and Maternal 

Analgesia/Anesthesia for Fetal Procedures, 31 FETAL DIAGNOSIS & THERAPY 201, 206 (2012). Yet 
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because of this Court’s viability edict, a doctor can abort that same child with no concern for the 

pain it feels during the procedure. 

Finally, Casey’s viability standard contradicts the treatment of the unborn in almost every 

other area of the law. See generally Paul B. Linton, The Legal Status of the Unborn Child under 

State Law, 6 U. ST. THOMAS J.L. & PUB. POL’Y 141 (2011). More than half of states criminalize 

the killing of the unborn, regardless of viability while twenty-three states prohibit use of the death 

penalty on pregnant women. Id. at 143-45. Thirty states permit recovery for non-fatal injuries to 

the unborn, regardless of the viability of the fetus at the time of the tort , and eleven states permit 

recovery for wrongful death when an injury occurs to a fetus before viability. Id. at 146-51. If all 

other facets of state law can acknowledge the humanity of the unborn, even to the extent of 

criminalizing the harming of it, how then can courts consider a more intentional termination of the 

unborn a constitutional guarantee? The viability standard handed down by this Court not only 

permits this contradiction, it constitutionalizes it.  

3. The undue burden standard is unworkable. 

 
The undue burden standard created by a three-judge plurality in Casey is also unworkable. 

As a test, it is untethered from the text, history, or values of the Constitution and provides no 

judiciable standard, thus “mystifying courts for years.” Hellerstedt, 136 S. Ct. at 2325 (Thomas, 

J., dissenting). 

This Court’s inability to form a cohesive articulation of the undue burden standard fails to 

provide lower courts with adequate guidance. As recently as last year, of the five Justices 

comprising the majority decision in June Medical, only four agreed on a specific formulation of 

the undue burden test. Compare June Medical, 136 S. Ct. at 2309 (plurality opinion) (holding that 

the undue burden standard requires the balancing of the state’s interest against the women’s 
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interest in obtaining an abortion), with id. at 2136 (Roberts, C.J., concurring) (holding that the 

undue burden standard only requires an evaluation of the burden placed on a woman’s ability to 

obtain an abortion). Of those remaining, one questioned the validity of Casey’s central holding 

that the Constitution guarantees a right to abortion at all, see id. at 2149 (Thomas, J., dissenting), 

while the others presented yet a third and fourth application of Casey. Id. at 2153 (Alito, J., 

dissenting); Id. at 2171 (Gorsuch, J., dissenting). This Court’s inability to garner the support of 

five Justices to any single rationale shows that the undue burden standard is unworkable.  

Moreover, the undue burden standard asks courts to balance interests directly at odds with 

one another. See Chemerinsky & Goodwin, Abortion: A Woman's Private Choice, 95 TEX. L. REV. 

1189, 1219-20 (2017) (discussing the internal “tension” of the undue burden test, which “says both 

that the state cannot act with the purpose of creating obstacles to abortion and that it can act with 

the purpose of discouraging abortion and encouraging childbirth”). Since Roe, this Court has 

repeatedly stated that undue burden analysis seeks to balance a woman’s right to obtain an abortion 

against a state’s interest in discouraging abortion and promoting childbirth. Id. Yet these goals are 

mutually exclusive, and any attempt to “balance” these two directly conflicting goals is futile. Id. 

Abortion inherently contradicts childbirth. A mother can either bring her child to term or abort it. 

Finally, because the undue burden test fails to provide a judiciable standard, binding 

precedent forces courts to engage in judicial policymaking. Hellerstedt, 136 S. Ct. at 2328 

(Thomas, J., dissenting) (“The Court should abandon the pretense that anything other than policy 

preferences underlies its balancing of constitutional rights and interests in any given [abortion-

related] case.”); see also Box, 949 F.3d at 999 (Easterbrook, J., concurring is the denial of rehearing 

en banc) (similar). The standard does not call on judges to apply settled rules of statutory or 

constitutional interpretation, but to analyze medical regulations and determine whether the burden 
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they impose onto the ability to obtain an abortion is “undue.” Given the competing, and many 

times mutually exclusive interests protected by this Court’s precedent , determining how much 

burden is “undue” is little more than a matter of personal judgment. The standard does “nothing to 

prevent ‘judges from roaming at large in the constitutional field ’ guided only by their personal 

views.” Casey, 505 U.S. at 965 (Rehnquist, C.J., concurring in part and dissenting in part) (quoting 

Griswold v. Connecticut, 381 U.S. 479, 502 (1965) (Harlan, J., concurring in judgment)). Such a 

standard of judicial review is troubling, particularly when potential fundamental rights are at issue.  

4. This Court’s abortion jurisprudence fails to adjust to medical developments 

Not only has the advancement of medical technology undermined the validity of the 

viability standard, but it has also brought into focus the humanity of the unborn. This Court’s 

decisions in Roe and Casey required the assumption that, at certain times, a women’s right to 

bodily autonomy overrides the right of the unborn to live. See Roe, 410 U.S. at 153. Advanced 

medical technology has provided much more information about the early stages of fetal 

development which undermines this core assumption that underlies the constitutional right to 

obtain an abortion. 

For example, by the third week of pregnancy, the unborn has begun to develop a brain, 

heart, and spinal cord. FETAL DEVELOPMENT: FIRST TRIMESTER, AM. PREGNANCY ASSOC. supra. 

By week four, its heart has begun to beat. Id. By week eight, everything that is present in an adult 

has begun to form in the body of the unborn. Id. By week ten, the unborn child’s nervous system 

has progressed to the point where it can experience pain. SECOND TRIMESTER: FETAL 

DEVELOPMENT, AM. PREGNANCY ASSOC., https://americanpregnancy.org/healthy-

pregnancy/pregnancy-health-wellness/second-trimester/. In recognizing these realities, the State 
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of Greene, like so many others, passed laws that protect the dignity of all life within the State, 

including life within the womb.  

As medical knowledge progresses and allows society to better recognize the humanity of 

the unborn, this Court should change its approach to abortion. Only then will the law allow free 

debate and legislative action that appropriately responds to the reality of life that was not yet known 

when this Court decided its most foundational abortion cases. Until then, the People remain 

powerless to act, even in the face of overwhelming evidence of the humanity of the unborn.  

5. This Court’s treatment of abortion is inconsistent.  

 

The Court’s inconsistent treatment of abortion lessens the precedential value of its current 

approach. Almost two decades after this Court invented the fundamental right to abortion, it shifted 

course away from the framework established in Roe. See Casey, 505 U.S. at 878. Moreover, 

Casey’s departure from past precedent came in the form of a fractured opinion, with no more than 

three Justices signing on to a single approach. See generally id. Since that divided opinion, the 

Court remains fractured, with few abortion-related decisions coming without rabid dissents from 

various Justices. See Whole Woman’s Health v. Reeve, 594 U.S. _ (2021) (Sotomayor, J., 

dissenting from order denying injunctive relief) (“The Court’s order is stunning. Presented with 

an application to enjoin a flagrantly unconstitutional law…a majority of Justices have opted to 

bury their heads in the sand.”); June Medical, 140 S. Ct. at 2149 (Thomas, J., dissenting) 

(“[T]oday’s decision is wrong for a far simpler reason: The Constitution does not constrain the 

States’ ability to regulate or even prohibit abortion.”). 

The Justices have not limited their disagreements to only the core of the abortion right. As 

outlined above, the Court remains sharply divided about Casey’s relevance, application, and the 
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propriety of its central holding. This inconsistency weighs strongly in favor of reconsideration, if, 

for no other reason, to articulate a unified standard to guide litigants and lower courts.  

6. This Court’s abortion jurisprudence removes an essential policy decision from 
the People. 
 

Regulations surrounding abortion are some of the most important and difficult policy 

decisions facing society today. Yet, this Court’s jurisprudence removes those decisions from the 

People and places them in the hands of the judiciary. This prevents meaningful legislative debate 

about weighty scientific and philosophical matters and undercuts the representative form of 

government guaranteed by the Constitution. See McCorvey v. Hill, 385 F.3d 846, 852 (5th Cir. 

2004) (Jones, J., concurring) (“Because the Court’s rulings have rendered basic abortion policy 

beyond the power of our legislative bodies, the arms of representative government may not 

meaningfully debate.”); Hamilton v, Scott, 97 So.3d 728, 742 (Ala. 2012) (Parker, J., concurring 

specially) (“The Court’s abortion jurisprudence has removed the States’ ability to account for 

advances in medical and scientific technology [that] have greatly expanded our knowledge of 

prenatal life.”). 

The laws challenged here represent the will of the citizens of Greene who voted for 

representatives committed to specific values. R. at 3. The Fourteenth Circuit ignored these 

considered judgments about the dignity of life and the limits of personal autonomy. It instead 

mandated a policy which the people of Greene directly oppose. This judicial overreach cheapens 

the constitutional promise that the People will make the ultimate decisions on important issues 

through the political process. “It is time for [this] Court to reconsider its jurisprudence and to leave 

the decision whether and when to allow an abortion to occur to the States, not the federal courts.” 

R. at 17 (Knotts, J., concurring in part and dissenting in part). 
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7. At the very least, this Court should evaluate abortion regulations under strict 
scrutiny. 

 

This Court should abandon its failed experiment in constitutionalizing abortion and send 

such important policy decisions back to the states. If the Court is unwilling to take that step, 

however, it should at least remove abortion from its anomalous constitutional position and treat it 

like every other fundamental right. This requires an abandonment of the unworkable viability and 

undue burden standards and an application of strict scrutiny to abortion regulations.  

As society’s knowledge about the humanity of the unborn increases, so too does the state’s 

interest in protecting that potential life. Strict scrutiny analysis is better suited to handle the 

competing interests that courts must weigh when evaluating abortion policy. Not only does the 

strict scrutiny standard provide far more judicial guidance than the amorphous undue burden 

standard, but it is more familiar to courts, policymakers, and litigants. Thus, strict scrutiny permits 

the People to better adapt to shifting societal knowledge and attitudes about abortion with more 

consistent and predictable judicial review.   

At least one state supreme court has already recognized the unworkability of the undue 

burden standard and replaced it with strict scrutiny review for challenges to abortion regulations 

brought under the state constitution. See Hodes & Nauser, MDs, P.A. v. Schmidt, 440 P.3d 461, 

462 (Kan. 2019). There, the Kansas Supreme Court recognized that the undue burden standard 

“has proven difficult to understand and apply,” and forces courts “to subjectively gauge what is an 

undue burden—something that varies based on a judge's own views and experiences.” Id. at 495. 

For the same reasons outlined by the Kansas Supreme Court, this Court should at minimum, 

eliminate the undue burden standard and replace it with strict scrutiny.  

In conclusion, under this Court’s existing precedent, the Fifteen-Week Regulation does not 

unduly burden women’s ability to obtain abortions in Greene. Still, this Court should reconsider 
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its abortion jurisprudence. The right to abortion is unconnected to the text, history, or values of the 

Constitution. Even if this Court disagrees, however, its current approach fails to protect the 

interests of women, the unborn, and the People. The undue burden standard forces judges to engage 

in judicial policymaking at the expense of the representative form of government guaranteed by 

the Constitution. Likewise, the viability standard disparately grants women the right to abortion 

based on classifications such as race, sex, and socioeconomic status. For these reasons, this Court 

should reverse the holding of the Fourteenth Circuit on the Fifteen-Week Regulation, and at the 

very least, remand the case for reconsideration under the strict scrutiny standard.  

II. The Fetal Remains Regulation is constitutional. 

This Court should also reverse the Fourteenth Circuit’s grant of summary judgment 

because Greene’s fetal remains law is rationally related to the state’s legitimate interest in 

protecting the dignity of the unborn. The Fourteenth Circuit erroneously analyzed the regulation 

under the undue burden test rather than the proper standard: rational basis review. See R. at 11-12. 

That said, the law does not offend the Fourteenth Amendment under either rational basis review 

or undue burden analysis. 

A. The proper standard is rational basis review. 

 
Greene’s law regulating the treatment of fetal remains post-abortion or miscarriage does 

not trigger undue burden analysis but is only subject to rational basis review. When a state passes 

a regulation, this Court’s default standard of review is rational basis. See Williamson v. Lee Optical 

Inc., 348 U.S. 483, 491, (1955) (“The test traditionally applied in the area of social and economic 

legislation is whether or not a law . . . has a rational relation to a valid state objective.”). Only 

when a regulation impinges on a fundamental right will this Court apply heightened scrutiny such 

as undue burden analysis. See United States v. Carolene Prod. Co., 304 U.S. 144, 153 n. 4 (1938); 
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United States v. Decastro, 682 F.3d 160, 164 (2d Cir. 2012). Because the disposal of fetal remains 

is not a fundamental right and the law does not burden a woman’s ability to obtain an abortion, it 

is subject to rational basis review. 

The Fourteenth Circuit ignored binding precedent from this Court when it engaged in 

undue burden analysis. See Box, 139 S. Ct. at 1782. In Box, this Court applied rational basis review 

and upheld an Indiana law nearly identical to the statute challenged here. Id. There, to promote the 

humane and dignified disposal of human remains, Indiana passed a law that prohibited abortion 

providers from disposing of fetal remains along with medical waste. Id. The Court reiterated that 

the states maintained a legitimate interest in the dignified treatment of fetal remains and that 

Indiana’s law was rationally related to that interest. Id.  

While it is true that the parties there never litigated the challenged law as an undue burden, 

that fact does not disturb the approach condoned by the Box Court. If the law in Box implicated 

the right to abortion, this Court would have corrected the lower court’s analysis and applied a 

different standard of review. See, e.g., Mahanoy Area Sch. Dist. v. B. L. by & through Levy, 141 

S. Ct. 2038, 2046 (2021) (disagreeing with the standard of review used by the lower court but still 

applying the correct standard and ruling on the case); City of Cleburne, Tex. v. Cleburne Living 

Ctr., 473 U.S. 432, 435 (1985) (similar). Because the Box Court did not, rational basis is the proper 

standard of review for fetal remains laws.  

The Fourteenth Circuit explicitly acknowledged it erred by applying the undue burden 

standard, but soldiered on, stating “that the Supreme Court should revisit its per curiam decision 

[in Box].” R. at 12 n. 6. In support of this invitation, the lower court stated it was “troubled by the 

fact that the State’s position in this case advocates for, and we believe inherently requires a 
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recognition that aborted fetuses are human beings.” R. at 12.5 Despite the Fourteenth Circuit’s 

erroneous assertion that that the unborn are not human, however, this Court has repeatedly and 

consistently held to the contrary. Because a fetus is a human, the state has a legitimate interest in 

protecting the dignity of such life. See, e.g., June Medical, 140 S. Ct. at 2103; Casey, 505 U.S. at 

834; Roe, 410 U.S. at 150.  

Under this Court’s precedent, courts should review fetal remains regulations under rational 

basis review. See Box, 139 S. Ct. at 1782. The Fourteenth Circuit erred when it subjected the Fetal 

Remains Regulation to undue burden analysis rather than rational basis review. Under either 

standard, however, the challenged law does not violate the Fourteenth Amendment.  

B. The Fetal Remains Regulation is constitutional under either rational basis or 

undue burden analysis. 

 

1. The Fetal Remains Regulation survives rational basis review.  

 
The Fetal Remains Regulation is a valid regulation. When reviewing a challenge to social 

or economic regulations, the default standard of review is rational basis. See Lee Optical Inc., 348 

U.S. at 491. Under this approach, courts ask whether the state’s purpose for passing the law is 

legitimate and whether the means used are rationally related to that purpose. Ry. Exp. Agency v. 

People of State of N.Y., 336 U.S. 106, 110 (1949). A challenged law retains a strong presumption 

of validity and courts will only strike it down if it is so irrational as to violate the due process 

clause of the Fourteenth Amendment. Heller v. Doe by Doe, 509 U.S. 312, 319 (1993); Brown v. 

City of Michigan City, 462 F.3d 720, 733 (7th Cir. 2006).  

 
5 The Fourteenth Circuit failed to address Greene’s purported interest in protecting the integrity 
of the medical profession. It also did not take the required step of determining whether any other 

conceivable state interest existed that would uphold the law. See R. at 5. 



 30 

This standard is not a demanding one. See Susannah W. Pollvogt, Unconstitutional Animus, 

81 FORDHAM L. REV. 887, 889 (2012) (“Under rational basis review, the plaintiff almost invariably 

loses.”). In fact, when evaluating whether the state is pursuing a legitimate interest, courts will not 

only analyze whether the state’s purported purpose is legitimate but will also search for any 

legitimate purpose that would uphold the law. See, e.g., F.C.C. v. Beach Commc'ns, Inc., 508 U.S. 

307, 314 (1993) (citing Sullivan v. Stroop, 496 U.S. 478, 485 (1990)). Courts’ review of the 

rationality of such laws is similarly deferential. Specific tailoring is not required, and a court should 

not invalidate a law for either under or over-inclusiveness. Wis. Educ. Ass’n Council v. Walker, 

705 F.3d 640, 656 (7th Cir. 2013). Rather, such laws only violate due process if there is no rational 

relationship between the law and any conceivable state interest. Id. The Fetal Remains Regulation 

easily satisfies this standard. 

i. Dignified disposal of human remains is a legitimate state interest. 
 

The Fetal Remains Regulation addresses Greene’s legitimate state interest in the humane 

treatment of the unborn and the integrity of the medical profession. Since the inception of the 

abortion right, this Court has acknowledged that a State has a “legitimate interest in proper disposal 

of fetal remains.” Box, 139 S. Ct. at 1782 (quoting Akron v. Akron Ct. for Reprod. Health, Inc., 

462 U.S. 416, 452, n. 45 (1983) (overruled on other grounds by Casey, 505 U.S. 833)); see also 

Planned Parenthood of Minn. v. State of Minn., 910 F.2d 479, 488 (8th Cir. 1990) (recognizing 

the state’s interest in the humane treatment of fetal remains).6  

This interest stems from the State’s “traditional police power” to “provide for the public 

health, safety, and morals.” Tagami v. City of Chicago, 875 F.3d 375, 379 (7th Cir. 2019) (quoting 

 
6 The Greene General Assembly also expressed an interest in using the law to uphold a standard 
of medical ethics in the State. R. at 5. This Court has also acknowledged the legitimacy of that 

state interest. See Gonzales, 550 U.S. at 146.  
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Barnes v. Glen Theatre, 501 U.S. 560, 568-69 (1991)). The humane and dignified treatment of all 

deceased humans falls within this interest. Box, 139 S. Ct. at 1782; Planned Parenthood of Minn., 

910 F.2d at 488. This Court has consistently confirmed the state’s power to regulate the medical 

profession generally and human remains specifically. So Greene has a legitimate interest in 

regulating the humane and dignified disposal of fetal remains. 

The Fourteenth Circuit ignored this Court’s binding precedent when it ruled that the State 

of Greene did not have a legitimate interest in regulating the proper disposal of fetal remains. R. 

at 13. It chose, instead, to root its analysis in the related, but distinct state interest in protecting 

fetal life. Id. The Fourteenth Circuit’s analysis is in error for at least three reasons. 

First, the Fourteenth Circuit erred in its claim that this Court’s jurisprudence represents “a 

valid state interest in promoting respect for potential life,” but that this interest disappears when 

“there is no potential life at stake.” R. at 13. This assertion directly contradicts this Court’s binding 

precedent which establishes that states possess a “legitimate interest in proper disposal of fetal 

remains.” Box, 139 S. Ct. at 1782. Even without binding case law, however, the Fourteenth Circuit 

offers no logical reason why a state’s regulatory power extends to preventing the destruction of 

potential life, but not dignified treatment at the end of that life. Under the Fourteenth Circuit’s 

reasoning, this Court should strike down every law outlawing the desecration of a corpse, a 

prohibition found in at least ten states.7 

Next, the Fourteenth Circuit erred when it asserted that a state cannot have a legitimate 

interest in the dignified disposal of fetal remains because the Fourteenth Amendment does not 

 
7 See Ark. Code Ann. § 13-6-402 (1991); Conn. Gen. Stat. Ann. § 10-388 (2011); Fla. Stat. Ann. 

§ 872.05 (2006); Ga. Code Ann. § 31-21-44.1 (1998); Mich. Comp. Laws Ann. § 750.160 
(2021); N.J. Stat. Ann. § 2C:17-3 (2014); N.C. Gen. Stat. Ann. § 14-149 (2007); Okla. Stat. Ann. 

tit. 21, § 1151 (2011); Utah Code Ann. § 76-9-704 (2007); Wyo. Stat. Ann. § 6-4-502 (2017). 
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consider the unborn “persons.” R. at 13. This argument fails to acknowledge that states possess 

regulatory powers not granted by the Fourteenth Amendment. See Tagami, 875 F.3d at 379. Thus, 

the Fourteenth Circuit’s assertion runs contrary to longstanding precedent from this Court and 

questions a host of other state laws that have remained unchallenged for years. See Linton, supra, 

at 155 (“[T]he States remain free to extend the protection of the law to unborn children so long as 

that protection does not interfere with the ‘abortion liberty’ recognized in Roe. And... all of the 

States have chosen to do so in one or (more commonly) multiple areas of the law.”). In the context 

of criminal law, more than half of states criminalize the killing of the unborn. Id. at 143. Twenty-

three states prohibit use of the death penalty on pregnant women and six states consider the killing 

of a woman while she is pregnant an aggravating factor for capital punishment purposes. Id. at 

144-45. In the context of tort law, thirty states permit recovery for non-fatal injuries to the unborn, 

and eleven states permit recovery for wrongful death when the injury occurs to an unborn fetus 

before viability. Id. at 146-51. Do all these laws fall outside the State’s legitimate regulatory 

purposes simply because fetuses are not “persons” under the Fourteenth Amendment? Neither the 

Fourteenth Circuit—nor the Clinic—explain why such laws remain valid under their approach.  

Finally, the Fourteenth Circuit erred when it tried to distinguish the Fetal Remains 

Regulation here from the similar statute upheld by the Eighth Circuit in Planned Parenthood of 

Minnesota v. State of Minnesota. R. at 13 (explaining that the State of Minnesota’s fetal remains 

law focused on “the protection of the public’s sensibilities”).8 In support of its contention, the 

Fourteenth Circuit held that the law at issue there “focused on the interest of the public,” while 

“the State of Greene focuses on the interest of the fetus.” Id. (emphasis in original). This analysis 

 
8 The Fourteenth Circuit did not try to distinguish the Fetal Remains Regulation from the law 

upheld by this Court in Box, likely because the two laws are nearly identical. 
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fails for two reasons. First, as explained above, the State of Greene has a legitimate interest in 

protecting the dignity of fetal life. Second, even if this interest were not legitimate, a court’s 

analysis under rational basis review is limited to determining whether there is any conceivable 

state interest that could uphold the challenged law. See Beach Commc'ns, Inc., 508 U.S. at 307; 

Armour v. Indianapolis, 566 U.S. 673, 685, (2012) (on rational basis review, “the burden is on the 

one attacking the legislative arrangement to negate every conceivable basis which might support 

it”). The State of Greene conceivably could have passed the Fetal Remains Regulation for the same 

reason Minnesota did. Thus, the Fourteenth Circuit erred when it failed to read in the same interest 

upheld by the Eighth Circuit which, by the Fourteenth Circuit’s own admission, is legitimate.  

The State of Greene possesses legitimate state interests in the dignified disposal of human 

remains and the integrity of the medical profession. The Fourteenth Circuit’s contrary holding 

contradicts decades of Supreme Court precedent upholding states’ broad police power to pass 

social regulations and would threaten many state laws justified under this rationale. 

ii. The Fetal Remains Regulation is rationally related to the State’s 

interest of dignified disposal of fetal remains. 

 

The Fetal Remains Regulation is rationally related to the State’s interest in respecting the 

dignity of the unborn. A court’s inquiry into the rational relationship of a law to the interests it 

serves is not rigorous. See Beach Commc'ns, Inc., 508 U.S. at 307. In fact, a state “has no obligation 

to produce evidence to sustain the rationality” of a law but can justify it solely “based on rational 

speculation unsupported by evidence or empirical data.” Id. at 315.  

Further, this Court has never required perfect tailoring in state regulation. Vance v. Bradley, 

440 U.S. 93, 108 (1979). In fact, laws that are simultaneously underinclusive and overinclusive 

may “easily withstand rational basis review” so long as a court can conceive of a rational 
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relationship between the means and ends chosen by the legislature. Walker, 705 F.3d at 656 (citing 

Id.). This law readily passes that standard. 

In passing the Fetal Remains Regulation, the General Assembly of Greene sought to 

promote dignified treatment of the unborn. R. at 5. It chose to accomplish this goal by requiring 

abortion providers to respect the humanity of the unborn by treating them like every other deceased 

human in the state rather than allowing these facilities to mass incinerate them with medical waste. 

R. at 5. In the words of Judge Knotts, “[t]he citizens of Greene have spoken and pronounced 

that…[fetal remains] should be treated better than medical waste. This judgment is not irrational.” 

R. at 20 (Knotts, J., concurring in part and dissenting in part).  

Considering the great amount of deference courts afford under the rational basis standard, 

it is unsurprising that the Fourteenth Circuit refused to even address whether the law was rationally 

related to the state’s purported interests. See R. at 13. The court merely impugned the tailoring of 

the law, commenting that the state’s interests “are already being carried out under current law and 

health regulations.” Id. This comment does not affect the validity of the law, however, because 

rational basis analysis is not concerned with the tailoring of the challenged law to the state interests 

it serves. Rather, the connection between the means and ends must only be rational. See Vance, 

440 U.S. at 108; Walker, 705 F.3d at 656. 

This case is settled by this Court’s decision in Box, which held that equal disposal of fetal 

remains is rationally related to legitimate state interests. 139 S. Ct. at 1782. There, this Court held 

that the State of Indiana had a legitimate interest in the dignified treatment of fetal remains and 

that the state’s prohibition on cremating fetuses along with medical waste was rationally related to 

that interest. Id. The Box Court’s analysis applies here. Greene maintains a legitimate interest in 
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the dignified treatment of the unborn and the state’s requirement that aborted or miscarried fetuses 

receive the same treatment as all other deceased humans rationally relates to that interest.  

2. The Fetal Remains Regulation survives undue burden analysis.   

 
Even if this Court were to depart from its decision in Box and use undue burden analysis, 

the Fetal Remains Regulation remains valid. States may regulate abortions so long as the regulation 

does not unduly burden women seeking them. Casey, 505 U.S. at 878. Laws impose an undue 

burden when their “purpose or effect is to place a substantial obstacle in the path of a woman 

seeking an abortion.” Id. This inquiry is a fact-intensive one. E.g., id. Because no facts in the record 

establish a substantial obstacle in the path of women seeking abortions, the Fetal Remains 

Regulation is valid.  

Like the Fifteen-Week Regulation, the undeveloped record before the Court makes proper 

undue burden analysis of the Fetal Remains Regulation impossible. This Court has long counseled 

that the determination of whether a law unduly burdens a woman’s right to an abortion is a fact-

intensive one. E.g., Gonzales, 550 U.S. at 146. Here, the District Court limited discovery strictly 

to viability, effectively making the required fact-specific undue burden inquiry impossible. R. at 

4. This limited scope inhibited the parties from conducting relevant discovery on the existence of 

any burdens imposed by the Fetal Remains Regulation. Any undue burden analysis conducted 

about the costs imposed on women, or the Clinic, was therefore pure conjecture. Id. at 11.  

The record never mentions psychological burdens borne by women seeking abortions in 

Greene. Id. Next, while the regulation does require abortion providers to obtain a burial transport 

permit, the record is silent on the costs of such permits, let alone how these costs impact the Clinic. 
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Id.9 Finally, neither the Clinic nor the Fourteenth Circuit provided any factual findings about the 

increased expense the individual disposal requirement imposes on the Clinic. While these 

regulations will increase the costs of running an abortion clinic in Greene, the constitutional test 

is not whether a regulation increases costs, but whether those increased costs impose a “substantial 

obstacle in the path of a woman seeking an abortion.” Casey, 505 U.S. at 878. Such a finding is 

simply impossible on this record. Even accepting the Fourteenth Circuit’s conjecture, however, 

the Fetal Remains Regulation does not unduly burden abortion access based on current case law.  

First, the Fourteenth Circuit’s contention that the Fetal Remains Regulation imposes an 

impermissible psychological burden onto mothers seeking an abortion lacks merit. Courts have 

overwhelmingly held that informed consent requirements, even if the mandated information is 

psychologically difficult for some women to hear, do not unduly burden women seeking abortions. 

See, e.g., Casey, 505 U.S. at 881 (upholding law that required women to hear the health risks of 

an abortion and the “probable gestational age of the fetus” before getting an abortion); Bristol 

Reg’l Women’s Ctr., P.C. v. Slatery, 7 F.4th 478, 481 (6th Cir. 2021) (upholding 48-hour waiting 

period before obtaining an abortion against challenge that it imposed an impermissible 

psychological burden onto expectant mothers); EMW Women’s Surgical Ctr., P.S.C. v. Beshear, 

920 F.3d 421, 424 (6th Cir. 2019) (upholding law that required abortion doctors to display 

ultrasound of fetus to a mother and “explain…what is being depicted by the images” before an 

 
9 While the record is silent on the costs of Greene’s burial transport permit, the costs of similar 
permits in other states is nominal. See STATE OF NEW YORK DEP’T OF HEALTH: EDRS BURIAL 

TRANSIT FEES, https://www.health.ny.gov/vital_records/edrs/fee_faq.htm (last visited Sept. 17, 
2021) (stating that burial transit permits in New York costs $12); HEALTH & HUMAN SERVICES 

AGENCY OF CALIFORNIA: BURIAL PERMITS, 

https://www.sandiegocounty.gov/hhsa?programs/phs/office_of_vital_records_and_statistics/buri
al_permits.html (last visited Sept. 17, 2021) (stating that burial transport permits in San Diego 

County cost $10).  
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abortion); Karlin v. Foust, 188 F.3d 446, 490 (7th Cir. 1999) (holding that courts must only 

consider the psychological burden on the mother when the “psychological harm [would be] 

sufficient to rise to the level of a medical emergency”); Planned Parenthood of Kan. and Mid-Mo., 

Inc. v. Templeton, 954 F. Supp. 2d 1205, 1212 (D. Kan. 2013) (upholding state law that required 

doctors to provide a patient with information sheet outlining a fetus’s ability to feel pain throughout 

pregnancy). But see Stuart v. Camnitz, 774 F.3d 238, 245 (4th Cir. 2014) (striking down law on 

First Amendment grounds that required a woman to view an ultrasound of the fetus prior to 

obtaining an abortion). 

Here, the psychological burden imposed on women seeking abortions is low. They need 

only check a box stating they do or do not desire to take possession of the fetus after the procedure. 

R. at 5. They need not sit and contemplate their decision to obtain an abortion for several days. 

Casey, 505 U.S. at 881; Slatery 7 F.4th at 481. Nor are they required to study an ultrasound of the 

fetus they are about to abort or consider the amount of pain it can feel. Beshear, 920 F.3d at 424; 

Templeton, 954 F. Supp. 2d at 1212. Rather, the Fetal Remains Regulation merely requires a 

woman who has already obtained an abortion to decide who will d ispose of the fetus after the 

procedure. R. at 4. This slight administrative decision does not place a substantial obstacle in the 

path of women seeking abortions, even if it may force her to confront an uncomfortable truth about 

the procedure. See Karlin, 188 F.3d at 481 (“[I]nconvenience, even severe inconvenience, is not 

an undue burden.”). Moreover, this decision occurs after a woman has already obtained the 

abortion, so it is hard to accept the Fourteenth Circuit’s assertion that a post-procedure 

administrative regulation places a substantial obstacle in the path of a woman seeking an abortion 

she just received.  
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The Fourteenth Circuit’s next concern, that the increased expenses from the Fetal Remains 

Regulation unduly burdens the right to an abortion, is also without merit. “The undue burden 

analysis is not concerned with any burden the law may place on abortion doctors, except insofar 

as the law burdens women’s ability to obtain abortions.” Planned Parenthood of Wis., Inc. v. Van 

Hollen, 738 F.3d 786, 804 n. 8 (7th Cir. 2013) (Manion, J., concurring). The record does not show, 

nor does the Clinic claim, that the Clinic is no longer solvent, or that it must increase costs to a 

point where many women cannot afford to obtain an abortion.10 Not only is the record silent about 

anything approaching this reality, but the Fourteenth Circuit’s conclusion contradicts the decisions 

reached by most federal court decisions that have ruled on similar issues. 

For example, the Fourth Circuit upheld a law imposing licensure and operational 

requirements onto abortion clinics over the dissent’s objection that it would increase the cost of an 

individual abortion by one-hundred and seventy dollars and could lead to the closure of the only 

abortion clinic in one area of the state. See Greenville Women’s Clinic v. Bryant, 222 F.3d 157, 

201 (4th Cir. 2000) (Hamilton, J., dissenting) (explaining the costs of the regulation). In Casey 

itself, this Court upheld a twenty-four-hour waiting requirement even though its effect was to 

substantially increase financial costs for women who had to travel to and from abortions clinics 

twice. Casey, 505 U.S. at 887.  

When courts have found that increased financial costs on abortion providers constitutes an 

undue burden, the increase was significant. For example, in Tucson Woman’s Clinic v. Eden, the 

 
10 Because this is a facial challenge to the law, a showing that a few women cannot obtain 
abortions because of the potentially increased costs would not satisfy this Court’s standard that 
“an abortion law is unconstitutional on its face if ‘in a large fraction of the cases in which [the 

law] is relevant, it will operate as a substantial obstacle to a woman’s choice to undergo an 
abortion.’” Women’s Med. Prof’l Corp. v. Voinovich, 130 F.3d 187, 194 (6th Cir. 1997) (quoting 

Casey, 505 U.S. at 895). 
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Ninth Circuit held that a law imposed an undue burden when there existed a potential that the 

challenged law would require providers to “incur tens of thousands of dollars in expenses” that 

could force them to “stop practicing all together.” 379 F.3d 531, 542 (9th Cir. 2004). There, the 

record reflected that the increased expenses delayed and deterred woman from obtaining abortions. 

Id. 

Here, the record does not reflect costs approaching those considered acceptable in Bryant 

and Casey, let alone those considered unacceptable in Eden. Rather, the Fourteenth Circuit merely 

speculated that the Fetal Remains Regulation would make it “more difficult and more expensive 

for healthcare facilities to dispose of fetal remains or to find vendors to handle this task in 

compliance with the law.” R. at 11. While that may be true, such difficulties do not render the law 

unconstitutional. Neither the Clinic nor the Fourteenth Circuit offer any indication, let alone 

evidence, that the Fetal Remains Regulation would erect a substantial obstacle before women 

seeking abortions. Without such a finding, the law does not impose an undue burden.  

In sum, the Fourteenth Circuit erred when it subjected the Fetal Remains Regulation to 

undue burden analysis instead of the proper standard: rational basis review. Under either standard, 

however, the law is constitutional. 

CONCLUSION 

 

In accordance with the values held by the citizens of the state, the Greene General 

Assembly passed two important medical regulations that balanced women’s access to abortion 

with the health, safety, and dignity of all life, including the unborn. Yet with no record evidence 

showing that the laws would limit abortion in the State, the Fourteenth Circuit struck them down 

as unconstitutional. The Fifteen-Week Regulation does not unduly burden a woman’s ability to 

obtain an abortion. The Fetal Remains Regulation is rationally related to the state’s legitimate 
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interests in protecting the dignity of the unborn and integrity of the medical profession. Therefore, 

this Court should reverse the Fourteenth Circuit’s grant of the Clinic’s motion for summary 

judgment. 

 

 

 

 

 

  


