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QUESTIONS PRESENTED 

1. Whether all pre-viability prohibitions on elective abortions are unconstitutional? 

2. Whether a state statute requiring healthcare facilities to dispose of embryonic and fetal 

remains in the same manner as other human remains imposes an undue burden on a 

woman’s decision to have an abortion? 
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OPINIONS BELOW 

The opinion of the Fourteenth Circuit Court of Appeals for the Fourteenth Circuit can be 

found in the Record (“R.”). R. at 2–20. 

CONSTITUTIONAL PROVISIONS 

The issues presented in this case involve the Equal Protection and the Due Process Clause 

of the Fourteenth Amendment. Both are found in section 1 of the Fourteenth Amendment, which 

is reproduced below: 

Section 1. All persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of the State wherein they 
reside. No state shall make or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States; nor shall any State deprive any 
person of life, liberty, or property without due process of law; nor deny to any 
person within its jurisdiction the equal protection of the laws.  

 
U.S. CONST. amend. XIV, § 1. 

STATEMENT OF THE CASE 

 The Clinic. The Greene Women’s Health Clinic (the “Clinic”) is the only licensed 

abortion care provider in the State of Greene. R. at 4. Dr. Elon Sternberger is a practicing 

physician at the Greene Women’s Health Clinic, LLC. R. at 4. The Clinic provides medical or 

surgical abortions depending on the gestational age of the fetus. R. at 3. The Clinic provides 

drug-induced abortions for patients in their tenth week of pregnancy or earlier and surgical 

abortions for patients between ten and twenty-two weeks of pregnancy. R. at 3. After an 

abortion, a patient can choose to allow the Clinic to dispose of fetal remains, removing the 

burden of disposal from the already difficult event of the abortion. R. at 5. Most women 

soliciting healthcare services from the Clinic elected to have the Clinic dispose of fetal remains. 

R. at 5. 
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 Historically, the Clinic hired a third-party contractor to periodically incinerate fetal 

remains along with other surgical byproducts. R. at 5. The Clinic’s disposal practice complied 

with a now repealed statute. R. at 5. The record does not indicate that the Clinic ever breached 

the statute or handled fetal remains inappropriately. The majority of patients allowed the Clinic 

to dispose of fetal remains. R. at 5. The Clinic’s disposal method was safe and efficient, allowing 

the clinic to serve 25,000 patients per year. R. at 3. The Clinic’s practice changed when the State 

of Greene enacted the bills that began this suit by restricting the Clinic’s ability to provide 

abortions. R. at 4.  

 The Legislation. In 2018, the State of Greene elected a conservative governor and 

conservative majorities in the House and Senate. R. at 3. The conservative majority quickly 

enacted legislation that promoted its strong pro-life stance. R. at 3. 

On January 1, 2020, the General Assembly enacted House Bill 411, the “Gestational Age 

Act” (“the Act”), which was signed into law by the Governor. R. at 3. The Act prohibited 

physicians from performing and inducing an abortion on a fetus of a probable gestational age of 

fifteen weeks or later. R. at 3. The Act excepts the prohibition for medical emergencies, severe 

fetal abnormality, or if the woman’s pregnancy resulted from rape or incest. R. at 3.  

The Act would greatly affect the ability of the Clinic to provide its patients with the 

treatment they seek. Before the new bill, the Clinic provided abortions for at least a woman per 

week after the fifteen-week mark. R. at 8. The bill requires these women to carry a pregnancy to 

term or leave the State of Greene to get an abortion. R. at 8. The burdens imposed by this 

legislation fall hard on the women seeking abortions, but they also fall onto the providers within 

the State of Greene. Physicians can be charged with a felony for performing an unlawful 
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abortion, may be liable for tort claims under a “wrongful death” cause of action, or could be 

sanctioned. R. at 4.  

The legislature also passed House Bill 222 to regulate the disposition of embryonic and 

fetal tissue, including tissues resulting from an abortion. R. at 5. The legislative history indicated 

that a “respect for the life of the unborn” motivated the legislation. R. at 5. The new bill (1) 

required the Clinic to inform the mother she had the ultimate right to determine the final 

disposition of the remains; (2) required the Clinic to provide for the final disposition of a fetus 

within its possession; (3) required the Clinic to comply with the State’s burial permit 

requirements; (4) proscribed the Clinic from the simultaneous disposition of fetal remains; (5) 

proscribed the Clinic from disposing of fetal remains with other medical byproducts; and (6) 

required the Clinic to bury or cremate fetal remains individually. R. at 5-6.  

House Bill 222 changed the Clinic’s disposal practices. R.at 5. The Clinic had been 

practicing an efficient system of contracting with a third party for the disposal of fetal remains 

via contemporaneous incineration. R. at 5. This system aided women struggling with a difficult 

decision by removing the significant burden of fetal disposition. R. at 5. The majority of the 

Clinic’s patients utilized this service. R. at 5. The Clinic outsourced the disposition of fetal 

remains to provide effective healthcare services to 25,000 women in the State of Greene per 

year. R. at 5. Under the new statutory bill, the Clinic must undertake the task of remains disposal 

and apply for burial permits for each abortion. R. at 5-6. The record does not show that the Clinic 

can handle the added burden of applying for burial permits, much less disposing of remains. The 

record shows that the Clinic is a healthcare facility, not a cemetery or crematorium. R. at 3. 

Procedural History. On behalf of the Clinic’s patients seeking abortions and the 

physicians who provide such care, Dr. Sternberger and the Clinic initiated this lawsuit on the day 
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of enactment seeking both a declaratory judgment and injunctions to prevent the implementation 

of the Acts in the United States District Court for the Northern District of Greene. R. at 2-4. The 

district court held that both House Bill 411 and House Bill 222 violated a woman’s constitutional 

rights under the Supreme Court of the United States precedent declaring that a woman has a right 

to choose if she has an abortion before her pregnancy is viable free of any undue burden imposed 

by the legislature. R. at 4-5. See generally Roe v. Wade, 410 U.S. 113 (1973); Planned 

Parenthood v. Casey, 505 U.S. 833 (1992). The defendants, the State of Greene and Greene 

Attorney General Floyd Lawson, admitted they identified no medical evidence that a fetus would 

be viable at fifteen weeks. R. at 4. Further, the defendants conceded that the Greene Department 

of Health says a fetus cannot survive outside the womb at fifteen weeks. R. at 8. The court 

granted summary judgment in favor of Dr. Sternberger and the Clinic as they provided 

uncontroverted evidence that no fifteen-week pregnancy could medically be viable. R. at 5. The 

district court permanently enjoined House Bill 444. R. at 5.  

Regarding House Bill 222, the district court noted that the bill imposed an onerous burial 

permit requirement, forced the Clinic to break from standard fetal disposition practices, and 

inform the woman of her right to the final disposition of fetal remains. R. at 5-6. After briefing 

and oral argument, the district court issued a preliminary injunction barring enforcement of the 

statute. R. at 6. The district court then granted the Clinic’s motion for summary judgment and 

entered a permanent injunction declaring the statute unconstitutional under the Fourteenth 

Amendment Due Process Clause. R. at 6. 

On an appeal by the defendants, the Fourteenth Circuit Court of Appeals affirmed the 

district court’s findings and its grant of a permanent injunction. R. at 3. Citing Roe and Casey, 

the court asserted that women have the right to choose free of undue burden whether to terminate 
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a pregnancy under the constitutional right to privacy and that she especially has that right before 

the pregnancy is viable. R. at 7; Roe, 410 U.S. at 113; Casey, 505 U.S. at 871. The court held 

that this precedent was binding and the controlling standard in the case at hand. R. at 7. The 

appellate court affirmed the district court’s finding, saying, “The Act pegs the availability of 

abortions to a specific gestational age that undisputedly prevents the abortions of some non-

viable fetuses.” R. at 9. The 14th Circuit rearticulated Supreme Court precedent holding that state 

interests were not significant enough to allow the State to restrict a woman’s elective right to 

abortion before viability free of any undue burden. R. at 9. The court reiterated the importance of 

stare decisis to the court’s integrity and advocated to uphold the fifty-year tradition of precedent 

underlying its decision. R. at 10. 

SUMMARY OF THE ARGUMENT 

The Court faces a decision to uphold or overturn a fifty-year legacy of protection of 

reproductive rights for women. Roe limited a State’s interest in prohibiting abortion to viability, 

and subsequent precedents have upheld that test. A new political wind threatens to undo 

protections for a minority of women. Today the Court should prevent the State from encroaching 

on the vulnerable by affirming the district court and appellate court and uphold Roe, which is a 

judicial protection against the political status quo. By choosing to uphold Roe, the Court affirms 

the doctrine of stare decisis and carries out the judicial role of protecting minorities whose rights 

would be trampled by the political will. If the Court affirms Roe, the Court ensures that the 

women of Greene may conduct themselves according to their own values without State 

imposition—including those values that motivated the legislation at issue in this case. If the 

Court affirms Roe, the will of the people may still operate—freedom of choice proscribes no 
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course of action. However, the will to act will inhere in the people without interference from the 

State. 

The Gestational Age Act violates the cornerstone of abortion jurisprudence—the viability 

standard. The Court’s reiteration and development of this rule in subsequent precedent 

emphasizes its procedural validity and the clarity of its application. The State unconstitutionally 

bans abortions because no evidence demonstrates that a pregnancy is viable at fifteen weeks 

gestational age. Precedent aside, the statute also contradicts public policy as understood within 

the larger framework of privacy rights extending to family matters. 

The Fetal Disposition statute violates the Due Process Clause because its effects 

constitute a substantial obstacle to a woman’s decision to have an abortion. The statute imposes 

financial, temporal, and psychological burdens which make pre-viability abortions more difficult 

to attain. The statute presents an undue burden that does not outweigh the State’s interest in 

promoting humane and dignified disposition of fetal remains. Further, the statute does not even 

rationally relate to the State’s alleged interests. The State’s statute undermines its ability to effect 

dignified disposition or respect the potentiality of human life because the statute’s financial costs 

make inhumane disposition more likely. 

ARGUMENT 

I. An outright ban on elective abortions at 15 weeks gestational age with only minimal 
exceptions is unconstitutional. 
 

This Court reviews a challenge to the constitutionality of a statute de novo. Ent. Prods., 

Inc. v. Shelby County, 721 F.3d 729, 733 (6th Cir. 2013). Over the last fifty years, the Supreme 

Court of the United States has repeatedly reaffirmed the fundamental human truth that women 

have the right to exercise autonomy over their own bodies. In 1973, the Supreme Court’s 

landmark case of Roe v. Wade cemented the notion that women in the United States have the 
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constitutional right to choose to have an abortion. Roe v. Wade, 410 U.S. 113 (1973). The 

Court’s 1992 decision in Planned Parenthood v. Casey reinforced the Roe holding that women 

have the unrestricted choice to obtain an abortion before viability. Planned Parenthood v. Casey, 

505 U.S. 833 (1992). The Court’s 2007 decision in Gonzales v. Carhart reaffirmed the 

framework from Roe and Casey for deciding the constitutionality of statutes related to abortion 

rights. Gonzales v. Carhart, 550 U.S. 124, (2007). These cases represent not only 50 years of 

Supreme Court precedent affirming the constitutional importance of a woman’s bodily autonomy 

but also the fundamental policies justifying a woman’s right to choose. These precedential 

decisions should be upheld and further reaffirmed here where the statute violates this 

fundamental women’s right under the Fourteenth Amendment of the United States Constitution. 

U.S. CONST. amend. XIV, § 1. 

A. Precedent plainly holds that pre-viability bans are unconstitutional. 

1. Roe was validly decided. 

The Supreme Court’s decision in Roe v. Wade provides the framework for subsequent 

cases addressing a woman’s right to choose to have an abortion. Roe, 410 U.S. at 113. Roe was 

validly decided under the required procedure as the parties had an actionable case or controversy, 

the Court had the authority to infer rights from the express language of the Constitution, and the 

holding was narrowly tailored to the case’s scope. 

a. Roe was not moot. 

Article III of the Constitution asserts that the judiciary has the power to hear cases or 

controversies arising under the Constitution. U.S. CONST. art. III, § 2, cl. 1. Plaintiffs who initiate 

suit on the grounds of a constitutional objection to a statute interfering with a woman’s right to 

an abortion assert a claim that arises under the Constitution. 28 U.S.C.S. § 1331. The 
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Constitution’s case or controversy requirement in Article III requires that “the dispute sought to 

be adjudicated will be presented… in a form historically viewed as capable of judicial 

resolution”. Flast v. Cohen, 392 U.S. 83, 101 (1968); Sierra Club v. Morton, 405 U.S. 727, 732 

(1972). 

One such historical requirement is the doctrine of mootness. Under Article III, the reason 

for the constitutional objection must exist during the course of litigation—from the time of filing 

the complaint until the stages of later appellate review. United States v. Munsingwear, Inc., 340 

U.S. 36 (1950); Golden v. Zwickler, 394 U.S. 103 (1969); Sec. and Exch. Comm’n v. Med. 

Comm. for Hum. Rts, 404 U.S. 403 (1972). The Roe case, however, shows the need for an 

exception to the general rule of non-mootness.  

Cases involving pregnancy and the rights of pregnant women are excepted from the 

mootness rule because they are “capable of repetition yet evading review.” Roe, 410 U.S. at 125. 

In Roe, the plaintiff was pregnant when she initiated litigation. Id. at 124. The limited period of 

fetal gestation nearly guarantees that a pregnant plaintiff could not maintain pregnancy from the 

initial filing to resolution in an appellate forum. Id. at 125. If a woman had to be pregnant from 

the time of her original petition to final appellate review to adjudicate rights relating to her 

pregnancy, no pregnant woman would have a judicial remedy for violations of rights related to 

pregnancy. Id.; S. Pac. Terminal Co. v. Interstate Com. Comm’n, 219 U.S. 498, 515 (1911). 

Because Roe’s case fell under this exception, the court deemed her case an actionable case or 

controversy under Article III, and her case cannot be overturned on justiciability grounds. Roe, 

410 U.S. at 125.  
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b. The Supreme Court authoritatively inferred a constitutional right to privacy. 

The Roe Court held that a constitutional right to privacy included a woman’s right to 

choose. Id. at 153. In his dissent below, Justice Knotts complained that Roe had no standing 

because the Constitution’s text contains no express right to abortion. R. at 16. However, abortion 

rights are a part of the right to privacy, which courts have long recognized in the Constitution. 

 The right to privacy has broad judicial acceptance and is the basis for landmark Supreme 

Court decisions in criminal procedure and the sphere of relationships and family. Roe, 410 U.S. 

at 152-53. This Court has traced the right to privacy to many sections of the Constitution, 

including the Bill of Rights as well as the First, Fourth, Fifth, Ninth, and Fourteenth 

Amendments. Id. However, the Constitution does not explicitly mention the right to privacy. 

Union Pac. R.R. Co. v. Botsford, 141 U.S. 250, 251 (1891). Even so, the Court held that such a 

right exists. Id.  

The judicial acceptance of the right to privacy supports other judicially-conferred rights 

that the public accepts. The Court derives fundamental rights to marry someone of another race, 

to marry someone of the same sex, and to access contraceptives from the right to privacy, even 

though the Constitution does not expressly mention any of them. Loving v. Virginia, 388 U.S. 1, 

12 (1967); Obergefell v. Hodges, 576 U.S. 644 (2015); Eisenstadt v. Baird, 405 U.S. 438 (1972).  

The Roe Court derived a constitutional right to abortion from the same logic that underlay 

its other fundamental rights relating to privacy and family matters. Roe, 410 U.S. at 153-54. The 

Court’s judicial precedent places choices about intimate matters of family life in the hands of the 

people. Justice Harlan said that “the liberty guaranteed by the Due Process Clause of the 

Fourteenth Amendment cannot be found in or limited by the precise terms of the specific 

guarantees... This ‘liberty’ is… a rational continuum which, broadly speaking, includes a 
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freedom from all substantial arbitrary impositions….” Poe v. Ullman, 367 U.S. 497, 543 (1961) 

(Harlan, J., dissenting). This logic underlay Justice Stewart’s concurrence in Roe. Roe, 410 U.S. 

at 168. The Supreme Court’s jurisprudence on the constitutional right to privacy reflects its 

unchanging view of constitutional liberty, which each new opinion defends by striking arbitrary 

limitations on the people. 

c. Roe’s narrowly tailored holding is viable precedent for this case. 

This Court’s decision in Roe was procedurally valid not only because the claim was 

justiciable and the Court had the power to infer constitutional rights but also because the Court 

narrowly tailored its holding to the complaint’s scope. In his dissent in Roe, Justice Rehnquist 

objected that the Court’s holding devised a rule broader than the case’s facts. Id. at 172 

(Rehnquist, J., dissenting). However, Roe’s holding established a workable test that guides courts 

and legislators and protects a woman’s right to choose to have an abortion. 

The Court drew a line in Roe to show lawmakers what kind of prohibitions constitutional 

legislation must avoid. Roe’s plaintiff challenged a Texas statute that banned all abortions except 

those that could save a woman’s life. Id. at 117-18.  Roe’s plaintiff sought an abortion that did 

not meet this narrow exception. Id. at 120. The Court tried to decide when a ban on abortions 

could be constitutionally justified. After exploring historical attitudes and policies on abortion, 

the Court recognized the State’s interests in the health of the mother and in potential life. Id. at 

163. The Court named viability the point of pregnancy at which the State could pursue its 

interest in potential life by proscribing abortion. Id. The Court named the first trimester the point 

of pregnancy at which the State could pursue its interest in woman’s health by proscribing 

abortion. Id. Casey later revised Roe, applying the viability test to both state interests. Casey, 505 

U.S. at 833. 
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While the Court’s rule helped it strike the abortion ban statute as unconstitutional, the 

Court expressly noted that the States might have a right to impose their interests when they did 

not interfere with the privacy right. Roe, 410 U.S. at 163. Roe is a landmark decision that the 

Supreme Court has used as the basis for the rest of its precedent on a woman’s right to choose.  

2. Subsequent precedent developed Roe’s viability rule. 

The Supreme Court of the United States affirmed and refined Roe’s viability rule for 

addressing abortion issues in later decisions. 

In 1992, this Court’s decision in Planned Parenthood v. Casey clarified Roe’s holding 

that the government may only ban abortion if the State’s interests outweigh the pregnant 

woman’s interests. Casey, 505 U.S. at 870. Further, the Court said this test would never weigh in 

favor of the State before a fetus was viable. Id. The Court wrote, “An undue burden exists, and 

therefore a provision of law is invalid, if its purpose or effect is to place a substantial obstacle in 

the path of a woman seeking an abortion before the fetus attains viability.” Casey, 505 U.S. at 

878. The Court continued, saying that “a statute which, while furthering the interest in potential 

life or some other valid state interest, has the effect of placing a substantial obstacle in the path 

of a woman's choice cannot be considered a permissible means of serving its legitimate ends.” 

Casey, 505 U.S. at 877. 

In Isaacson v. Horne, the Ninth Circuit applied Roe and Casey’s holdings to determine 

that a statute that banned pre-viability abortions was unconstitutional. Isaacson v. Horne, 716 

F.3d 1213, 1225 (9th Cir. 2013). The Isaacson Court relied on the Carhart case wherein the 

Supreme Court reiterated, “Before viability, a State may not prohibit any woman from making 

the ultimate decision to terminate her pregnancy.” Carhart, 550 U.S. at 156. As such, the Ninth 

Circuit stated that “the ‘undue burden’/ ‘substantial obstacle’ mode of analysis has no place 
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where… the state is forbidding certain women from choosing pre-viability abortions rather than 

specifying the conditions under which such abortions are to be allowed.” Isaacson, 716 F.3d at 

1225.  The Supreme Court’s precedent holds all pre-viability abortion bans as unconstitutional.  

A statute’s constitutionality depends on whether the statute regulates or bans abortion; if 

the statute bans abortion, an additionally inquiry into viability is required. Id. at 1213; Carhart, 

550 U.S. 124. When the statute bans abortions post viability or regulates abortions, the Court 

must initiate the undue burden analysis from Casey and find the law unconstitutional if it places 

a substantial obstacle in the path of a woman seeking an abortion. Carhart, 550 U.S. 124.   

As they stand, the aforementioned precedents (taken together) hold that all pre-viability 

bans on abortion are unconstitutional. They further hold that any statute placing an undue burden 

on a woman’s right to choose is also unconstitutional. 

3. Stare decisis confirms that the Court should not overrule Roe’s jurisprudence. 

The Court should uphold the current framework because this Court’s abortion 

jurisprudence and stare decisis principles compel the Court to affirm Roe. Stare decisis leads us 

to affirm Roe’s holding and developments. As explained in Casey, the “very concept of the rule 

of law underlying our Constitution requires such continuity over time that a respect for precedent 

is, by definition, indispensable.” Casey, 505 U.S. at 854. The Casey Court said that “when this 

Court reexamines a prior holding… [it should] test the consistency of overruling a prior decision 

with the ideal of the rule of law, and to gauge the respective costs of reaffirming and overruling a 

prior case.” Id. The cost of overruling precedent falls on women who would be restricted by 

burdensome statutes like the one challenged here. Further, if the Court reversed Roe, it would 

also erode the public’s perception of the rule of law—the public’s trust in the judiciary’s power 
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and authority to protect the American people. The Court should uphold stare decisis and these 

important precedents guaranteeing women the choice to abort a pregnancy before viability. 

B. The statute unconstitutionally bans abortions before viability. 

 The first question that should be addressed under this framework is whether the statute in 

question contains a prohibition on any pre-viability abortions. Isaacson, 716 F.3d at 1225. 

Because the statute in this case contains a ban on pre-viability abortions, the Court should hold 

that the statute is therefore unconstitutional. 

 The statute in question here, called “House Bill 411” or the “Gestational Age Act” (“the 

Act”), says in relevant part: 

except in a medical emergency or in the case of a severe fetal abnormality, a person 
shall not perform, induce, or attempt to perform or induce an abortion of an unborn 
human being if the probable gestational age of that human being has been 
determined to be greater than fifteen weeks 
 

R. at 3. The Act excepts prohibitions on abortions deemed necessary to protect the health or life 

of the mother or if rape or incest caused the pregnancy. Id. The statute bans pre-viability 

abortions if fifteen weeks gestational age precedes viability and if the statute prohibits a woman 

from having an abortion before viability. 

1. Fifteen weeks gestational age precedes viability. 

A fetus at fifteen weeks gestational age is not yet viable. A fetus is viable if it could 

survive outside the woman’s uterus.1 At trial, the Clinic submitted evidence that no fetus could 

be viable at the fifteen-week point. R. at 4. The State conceded that it had no medical evidence 

that a fetus would be viable at fifteen weeks gestational age. R. at 4, 8. The State even conceded 

that the Act would ban some pre-viability abortions. R at 4. The finding at trial that no evidence 

 
1 Matthew A. Rysavy et al., Between-hospital Variation in Treatment and Outcomes in 
Extremely Preterm Infants. 372 New Eng. J. of Med., 1801 (2015). 
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supports the idea that a fetus could be viable at fifteen weeks gestational age is consistent with 

the general scientific consensus as well as the view of many circuit courts of appeals. Scientific 

studies have found that even a fetus at twenty-two weeks gestational age cannot survive outside 

the uterus.2 Therefore, a fetus at fifteen weeks gestational age is not viable. The Court reviews 

such conclusions of fact on a clear error standard. Ent. Prods., Inc., 721 F.3d at 733. Due to the 

great scientific support that fifteen weeks precedes viability of the fetus, the lower court was not 

in clear error in finding that fifteen weeks is pre-viability. 

2. The statute contains an outright prohibition on abortions at fifteen weeks. 

The Act proscribes abortions of fetuses past fifteen weeks gestational age and thus bans 

pre-viability abortions. The Act “does not just restrict a woman’s right to choose a particular 

method of terminating her pregnancy before viability; it eliminates a woman’s ‘right to choose 

abortion itself.’” Isaacson, 716 F.3d at 1226. Thus the Act is unconstitutional. The statute’s 

exceptions lend the appearance of compliance with constitutional standards but do not save the 

statute from unconstitutionality.  

Although a statute contains exceptions necessary for constitutionality, such exceptions 

are not sufficient for constitutionality. If an exception “will not cover all women who seek pre-

viability abortions” at or after the statutory cutoff, “the challenged provision continues to operate 

as a complete bar to the rights of some women to choose to terminate their pregnancies before 

the fetus is viable.” Id. at 1228. Because the limited exceptions in this case will not cover every 

woman seeking a pre-viability abortion at or after 15 weeks of pregnancy, the statute is still an 

unconstitutional ban on pre-viability abortions.  

 
2 Matthew A. Rysavy et al., Between-hospital Variation in Treatment and Outcomes in 
Extremely Preterm Infants. 372 New Eng. J. of Med., 1801 (2015). 



   
 

   
 

15 

3. Prohibiting any woman from accessing an abortion before viability is 
unconstitutional. 
 

In the district court, the State of Greene unsuccessfully argued that Supreme Court 

precedent justified its statute. R. at 7. The State erroneously contended that its statute was a 

regulation, not a ban, on abortion. The State claimed that its statute was constitutional because 

pre-viability restrictions on abortion are permissible under Gonzales v. Carhart. Id. 

However, Carhart merely reinforced the precedent from Roe and Casey on abortion bans; 

pre-viability bans on abortion are still unconstitutional. Carhart held that Roe and Casey allowed 

for regulations on abortions if they did not create a substantial obstacle in the way of a woman’s 

right to choose. Carhart, 550 U.S. at 156. The Carhart Court determined that the statute in 

question had not been an undue burden, and therefore it could be upheld as constitutional. Id. 

The Carhart statute regulated the manner in which a woman could obtain an abortion. Id. at 146. 

The State of Greene has pushed forth no regulation; the statute prohibits abortion at a certain 

point in pregnancy. R. at 3. The Fifth Circuit reviewed a statute from the State of Mississippi 

outlawing abortions at fifteen weeks with nearly identical provisions. Jackson Women's Health 

Org. v. Dobbs, 945 F.3d 265, 268 (5th Cir. 2019).  The Court asserted that “the act pegs the 

availability of abortions to a specific gestational age that undisputedly prevents the abortions of 

some non-viable fetuses. It is a prohibition on pre-viability abortion.” Dobbs, 945 F.3d at 274. 

Further, the Court stated that “Gonzales [v. Carhart] is distinguishable for the same reason that 

any case considering a pre-viability regulation is distinguishable: laws that limit certain methods 

of abortion or impose certain requirements on those seeking abortions are distinct under Casey 

from those that prevent women from choosing to have abortions before viability.” Id. at 274-75. 

Given that the Greene statute prohibits abortions at a point in which the pregnancy is not yet 

viable, the statute is unconstitutional and not subject to the analysis under the Carhart precedent. 
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 The Act is not saved because it restricts women both before and after viability. The 

Fourteenth Circuit below, the Ninth Circuit in Isaacson, and the Fifth Circuit in Dobbs have all 

held as such under a nearly identical fact pattern. The Fourteenth and Fifth Circuits relied on the 

Ninth Circuit’s reasoning in Isaacson, which directly addressed this issue. R. at 9; Dobbs, 945 

F.3d at 276. The Fifth Circuit combined the reasoning of that case with the holding from the 

Supreme Court’s Whole Woman’s Health v. Hellerstedt case, saying, “an abortion restriction is 

facially invalid if ‘in a large fraction of cases in which it is relevant, it will operate as a 

substantial obstacle.’ The relevant denominator includes only ‘those women for whom the 

provision is an actual… restriction.’” Dobbs, 945 F.3d at 275-76. In Dobbs, the Court held that 

the ban on abortions of fetuses at fifteen weeks gestational age was invalid as to every woman 

that it would actually restrict because Mississippi had already banned all abortions after twenty 

weeks by a separate statute, as is the case here. Id. at 276; R. at 9-10. 

C. The statute contradicts public policy, which favors the rights of pregnant women to 
state interests.  
 

  Aside from the unconstitutional pre-viability ban, the statute also contradicts a wide 

public policy emphasis favoring the rights of pregnant women to the state interests because 

prohibition of abortions at any gestational age places an undue burden on women. Any 

prohibition on abortions places serious physical, emotional, religious, and financial burdens on a 

pregnant woman and the fetus she carries to term.  

Childbirth itself is a traumatic event. Childbirth is fourteen times more likely to kill a 

woman than a legal abortion and compounds pregnancy risks.3 Carrying a fetus to term raises a 

mother’s likelihood of experiencing postpartum depression or psychosis. Statutorily mandated 

 
3 Elizabeth G. Raymond et al., Safety of Abortion Compared with Childbirth, 119 (2 Pt 1) 
Obstetrics & Gynecology 215 (2012). 
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childbirth reflects a State policy that makes women mere mechanisms for replenishing the 

population instead of a person with her own plans and desires that may or may not involve 

having children. Further, by restricting a woman’s choice to abortion, the State substitutes its 

own judgment for that of pregnant women who would seek an abortion. Even if a woman wants 

to raise a child, she may yet abort an unplanned pregnancy because she cannot afford to birth and 

raise a child. High healthcare costs may prevent low-income women from receiving 

contraceptives and gynecological care. Pairing that with the high cost of childcare, low-income 

women are at an increasingly greater risk of being forced to carry multiple pregnancies to term. 

The State’s interest in protecting potential life or a woman’s safety does not outweigh the 

heavy burdens the statutory ban imposes by cutting off a woman’s right to choose before her 

pregnancy is viable. As such, the statute is patently unconstitutional and the injunction should be 

reaffirmed.  

II. The fetal disposition statute violates the Fourteenth Amendment Due Process Clause 
because the statute places an undue burden on a woman’s decision to terminate pregnancy 
before viability. 
 
 The Court reviews the constitutionality of a statute de novo. Ent. Prods., Inc., 721 F.3d at 

733. The Due Process Clause protects a woman’s right to choose to terminate her pregnancy 

before a fetus is viable. Casey, 505 U.S. at 874. Prior to viability, no state interest can “prohibit 

any woman from making the ultimate decision to terminate her pregnancy.” Carhart, 550 U.S. at 

146. The Court must declare a statute unconstitutional when it reaches “into the heart of the 

liberty protected by the Due Process Clause.” Casey, 505 U.S. at 874. 

 The undue burden standard guides the Court’s determination that a statute is 

unconstitutional. Id. at 876. The undue burden standard balances the State’s legitimate interests 

with a woman’s constitutional right to terminate pregnancy free of substantial obstacles created 
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by legislation. Id. Under the undue burden standard, the Court must determine whether a 

regulation has the purpose or effect of placing a substantial obstacle in the path of a woman 

seeking an abortion of a nonviable fetus. Id. at 877.  

 “Purpose and effect” is a two-pronged inquiry the Court uses to determine whether a 

regulation is a substantial obstacle to a woman’s right to choose. Carhart, 550 U.S. at 146. A 

straightforward reading of a statute’s text demonstrates its purpose. Id. Furthermore, the Court 

determines effect by employing a contextual analysis to determine the consequences the statute 

imposes on a woman’s right to choose juxtaposed with the State’s legitimate interest. Id. at 161. 

To determine effect, the Court analyzes the statute’s “impact on those whose conduct it affects.” 

Casey, 505 U.S. at 894. The State’s interest cannot prevail even if the statute only places an 

undue burden on a minority of women. Id. To the contrary, the court crafted the undue burden 

standard to protect even a minority of women within the class of those women obtaining 

abortions. Id. The application is appropriate here because though a minority of women seek 

abortions between 15 and 22 weeks of fetal gestational age (with surgical abortions extending 

beyond 22 weeks on a case-by-case basis), the statute still imposes an undue burden on those 

women after fifteen weeks but before viability. R. at 3. 

 The fetal disposition statute imposes an onerous and undue burden on a woman seeking a 

pre-viability abortion in the State of Greene. First, the statute imposes a substantial logistical 

burden on the woman by subjecting her to substantial financial, temporal, and criminal risk. 

Second, the statute imposes a substantial psychological burden on a woman subjecting her to 

increased vulnerability during the most difficult time of her life. The cumulative effects of the 

statute impose an undue burden on a woman seeking an abortion. 
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A. The statute creates a substantial obstacle regarding monetary cost, time, and 
liability sufficient to impact a woman’s right to choose and therefore constitutes an 
unconstitutional undue burden.  
 
The principles enunciated in Casey have guided this Court’s decisions since 1992. See 

Carhart, 550 U.S. at 124 (upholding a prohibition on dilation and evacuation procedures because 

evidence supported easily available alternatives); Whole Woman’s Health v. Hellerstedt, 136 S. 

Ct. 2292 (2016) (invalidating a requirement that abortion clinics meet minimum standards 

required for ambulatory surgical centers); Box v. Planned Parenthood of Indiana and Kentucky, 

Inc., 139 S. Ct. 1780 (2019) (upholding a fetal disposition statute allowing for collective 

incineration of fetal remains); June Medical Services L.L.C. v. Russo, 140 S. Ct. 2103 (2020) 

(invalidating admitting privileges requirements). The fetal disposition statute places several 

obstacles in the way of a woman seeking to terminate her pregnancy. Any one of the statutory 

provisions may not by itself constitute a substantial obstacle. However, under the Casey 

contextual analysis, the statute’s cumulative effects are a substantial obstacle in the path of a 

woman seeking an abortion. Therefore, the statute constitutes an undue burden to a woman 

seeking an abortion and cannot be constitutional under Casey.  

1. The statute imposes a substantial financial obstacle on a woman seeking an 
abortion.  
 

Validating the fetal disposition statute would create the same financial nightmare this 

Court has historically sought to avoid. In Hellerstedt, the State of Texas experienced a healthcare 

crisis when new regulations required abortion providers to meet the same requirements as a 

surgical center. Hellerstedt, 136 S. Ct. at 2312. Half of the healthcare facilities providing 

abortions ceased providing this service. Id. This Court agreed with the district court’s assessment 

that, on average, the remaining facilities would pay between $1 million and $3 million to 

renovate, update, and prepare the facilities to meet the requirements. Id. at 2318. Furthermore, in 
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Ashcroft, this Court recognized that medical institutions typically pass financial burdens on to 

patients. Planned Parenthood Ass’n, Inc. v. Ashcroft, 462 U.S. 476, 490 (1983). The Ashcroft 

Court noted that significant benefit in protecting the health of women justified a minimal cost of 

$19.40. Id. Adjusted for inflation, the permissible increase in cost from Ashcroft is around $50 

dollars today.  

 The Greene statute’s effect is to impose a financial burden more akin to the Hellerstedt 

burden than the Ashcroft burden and therefore is a substantial obstacle to a woman seeking an 

abortion. First, the burial permit requirement will make individual abortions more expensive by 

adding a fee to every single abortion performed where the woman elects to have the Clinic 

dispose of the fetal remains. R. at 6. Second, the statute’s prohibition on the simultaneous 

cremation of fetal remains with surgical byproducts or other fetal remains will cause the Clinic to 

incur significant disposal costs which will eventually pass to the woman. R. at 6.  

 The statute’s requirement that the Clinic obtain the same burial transmit permit required 

to dispose of a deceased human body is also a substantial obstacle to a woman seeking an 

abortion. R. at 5-6. The State has made the application for a burial permit an integral part of the 

abortion process. Given the liability associated with providing an unlawful abortion, the Clinic 

will likely need to hire new personnel to secure permits before an abortion. Furthermore, the 

individual permits themselves will cost money, which will make each abortion more expensive. 

These additions will result in an increased cost to each individual abortion.  

 Furthermore, the foreclosure on simultaneous cremation will cause significant logistical 

issues that will further impose a financial burden on women. The Clinic is now required to 

dispose of the fetal remains individually. R. at 6. The record indicates that the overwhelming 

majority of the 25,000 women obtaining abortion services each year choose to have the Clinic 
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dispose of the fetal remains. R. at 5. Under the new regulations, the Clinic must dispose of the 

remains individually or contract with an outside party to dispose of the remains individually. The 

Clinic’s current practice is to hire a third party to dispose of the remains. R. at 5. The contractor 

commonly incinerates aborted fetuses simultaneously with other surgical tissue. R. at 5. The new 

regulation poses not only a logistical problem for the hospital but also for the cremation facility. 

Individual cremation in compliance with the statute would increase the third party’s operating 

costs, thereby driving up the price of fetal disposal. Alternatively, the clinic would pass this price 

increase onto the price of an abortion. The new statute imposes new costs on the clinic whether it 

elects to perform cremations or hires a third party to do so. Both of the Clinic’s options are a 

substantial obstacle to women seeking an abortion because they increase the cost of an abortion.  

 Taking these factors together, this case is more like Hellerstedt than Ashcroft. In 

Ashcroft, this Court determined that the State’s interest in requiring a pathological examination 

of the abortion tissue to promote a woman’s health outweighed the small increase in the cost of 

an abortion. Ashcroft, 462 U.S. at 490. The Court observed that the increased costs would not 

significantly burden a woman’s right to choose an abortion. Conversely, in Hellerstedt this Court 

recognized that when extravagant increases in cost make abortion economically burdensome, the 

burden passes to the woman and imposes an undue burden on her right to choose a pre-viability 

abortion. Hellerstedt, 136 S. Ct. at 2318. Here, the statute is more like the Hellerstedt statute 

because it forces the Clinic to incur substantial costs by hiring new personnel to manage burial 

permits and utilize an expensive system for fetal disposition and pass costs along to the women 

the Clinic serves. 

 The statute conveys little benefit, if any, on the woman seeking an abortion. The fetal 

disposition statute neither makes abortion safer nor promotes fetal life. Like the Hellerstedt 
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statute, the Greene statute imposes a burden on abortion but confers no benefit. Instead, the 

statute allegedly benefits the public’s perception that the government promotes “respect of the 

life of the unborn.” R. at 5. The State has not advanced an argument that current fetal disposition 

procedures that House Bill 222 would displace disrespect the life of the unborn. Further, this 

Court has expressly approved of the group disposition of fetal remains. Box, 139 S. Ct. at 1782.  

 Lastly, statistics from the Guttmacher Institute show how the statute would impose 

economic hardships on women.4 The Institute’s study revealed that seventy-three percent of 

women obtained abortions because they could not afford a baby. The current statute affects 

women who are already in a compromising financial position. Many of these women would 

carry a pregnancy to term if they had the resources available to care for a child. The statute’s 

economic burden deters women who would seek a safe abortion at the Clinic. Therefore, the 

economic effect of the statute places a substantial obstacle in the path of a woman in a lower 

socio-economic position. Under Casey, when a statute has such a burdensome effect this Court 

must remove the burden by ruling that the statute violates the woman’s Fourteenth Amendment 

Due Process right. Casey, 505 U.S. at 874. 

2. The fetal disposition statute places an undue burden on a woman by creating 
temporal, capacity, and liability issues with no statutory remedy. 
 

This Court has stated, “the delicate power of pronouncing an Act of Congress 

unconstitutional is not to be exercised with reference to hypothetical cases.” U.S. v. Nat’l Dairy 

Prods. Corp., 372 U.S. 29, 32 (1963). When this Court decided Casey, a full government 

shutdown might have been unthinkable. Furthermore, during the international COVID-19 

 

4 Lawrence B. Finer et al., Reasons U.S. Women Have Abortions: Quantitative and Qualitative 
Perspectives. 37(3) Perspectives on Sexual and Reproductive Health, 110, 113 (2005). 
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pandemic, local, State, and national governments experienced a full shutdown. Under House Bill 

222, the Clinic must obtain a burial transmit permit which is promulgated by a local government 

office. R. at 5-6. After the COVID-19 pandemic, extenuating circumstances that cause a full 

government shutdown is no longer a hypothetical case. Government offices could cease 

providing critical public administrative services for periods of time. However, the government’s 

administrative limits and inefficiencies are well-known, so that government involvement in the 

procurement of an abortion—a time-sensitive procedure—is an undue burden on the woman who 

seeks the abortion.  

If governmental offices in the State of Greene close, the Clinic will not be able to obtain 

burial transmit permits, thereby cutting off a woman’s ability to obtain a lawful abortion in the 

State of Greene. The statute puts the government in the process without accounting for a 

contingency. Government interference with a woman’s right to choose directly violates Casey’s 

reiteration of Roe’s viability rule. “[B]efore viability, the State’s interest is not strong enough to 

support a prohibition of abortion or the imposition of a substantial obstacle to the woman’s 

effective right to elect the procedure.” Casey, 505 U.S. at 846. Any government shutdown would 

completely bar abortions because burial permits would not be available. 

 The administrative aspects of the fetal disposition statute delay the timely performance of 

an abortion procedure. Under House Bill 222, a physician must first determine the gestational 

age of the fetus. R. at 3. To determine gestational age, a physician must be available. However, 

in States with limited access to abortion, such as in Greene, where one clinic in the State 

provides all 25,000 abortions that occur in that State in a year, a woman may only get an 

appointment with some delay. Once a physician determines the fetus’s gestational age, the Clinic 

must then apply for a permit prior to the abortion. R. at 5-6. To do so after the abortion would 
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subject the Clinic to excess liability if a permit cannot be obtained and to expect the Clinic to 

perform abortions prior to obtaining the permit would be an absurd expectation. Once the Clinic 

attains the permit, the physician must meet with the woman to inform her of her rights to dispose 

of the remains and ask her whether the hospital should dispose of the remains. R. at 5. Only after 

these statutorily imposed delays can a woman obtain abortion services. Because pregnancy is 

difficult to discover early after conception, a woman who discovers her pregnancy would need to 

act quickly in order to secure an abortion before viability. Any governmental disturbance or 

delay could prevent a woman’s ability to obtain an abortion. The statute’s administrative red tape 

undermines the basic rule that the State cannot ban abortion before viability by placing a 

substantial obstacle in the path of obtaining an abortion. The statute thus fails constitutional 

muster.  

The State of Greene imposes significant criminal and civil penalties on those who 

knowingly and intentionally perform an unlawful abortion. R. at 4. The State of Greene could not 

expect the Clinic to subject itself to this liability to perform critical abortion services. The State 

has inserted an excessive amount of bureaucracy and formality into the process of obtaining an 

abortion. The purpose and effect of the statute conveys no benefit to the woman. However, the 

statute burdens her, the Clinic, and physicians with criminal and civil liability without 

administrative compliance that does not further the State’s interest. Therefore, the statute 

imposes an undue burden on the woman’s right to choose and must be declared unconstitutional.  

B. The fetal disposition statute places an undue psychological burden on a woman 
seeking an abortion. 
 
This Court recognized that “psychological well-being is a facet of health” and that the 

State has a legitimate interest in fully informing the abortion decision to avoid the psychological 

consequences. Casey, 505 U.S. at 882. Due to this legitimate interest, the Court allows States to 
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impose informed consent requirements before an abortion if those requirements are “truthful and 

not misleading.” Id. Furthermore, this Court in Casey provided guidance on the types of 

information the State may require. Id. at 833. A State may constitutionally require a physician to 

inform a woman of health risks, consequences to the fetuses, and possible alternative procedures 

or even alternatives to abortion. Id. The goal is to produce a “mature and informed” decision 

about abortion. Id.  

 Women occupy a precarious psychological position when obtaining an abortion. As 

previously mentioned, many women obtain an abortion due to economic necessity or other 

factors not related to the woman’s personal belief about the nature of human life. Some women 

seek an abortion as a last resort. Women in a compromised socio-economic position may decide 

that abortion is the best course of action. Furthermore, this Court has recognized that women 

obtaining abortion services are likely already subject to physical and psychological abuse. Id. at 

892. This Court noted that male partners kill thirty percent of female homicide victims. Id. 

Notwithstanding physical abuse, this Court has recognized that a woman in need of an abortion 

likely faces significant psychological abuse as well. Id. at 893. The Casey Court made these 

observations considering a statute requiring the healthcare provider to notify the husband of a 

woman seeking an abortion. Women in America already face substantial physical and 

psychological trauma before they enter an abortion clinic.   

 The Greene statute adds to the significant psychological trauma of abortion by requiring a 

woman to discuss the disposition of fetal remains with her physician. R. at 5. Inevitably, the 

statutory requirement that a woman determine who will bury fetal remains reflects the State’s 

view that fetal remains are human remains. This requirement is an undue burden for two reasons. 

First, the statute does not allow a physician to avoid this election if the physician determines that 
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the decision will burden a woman’s decision to obtain an abortion. Second, the statute imposes 

an orthodoxy in place of the right to choose in violation of this Court’s protections of women. 

 The Casey Court affirmed a statute with provisions that allowed a physician to forego the 

informed consent requirements if she determined that informing the patient would result in an 

undue burden to the patient’s constitutional right to obtain an abortion. Casey, 505 U.S. at 883-

84. The physician’s determination bypassed the statute’s informed consent provisions that would 

have otherwise inhibited a woman’s constitutional right to choose to have an abortion. However, 

the Greene statute does not allow a physician to avoid the psychological burden the consent 

provisions impose. A physician is required to inform the woman that she has the ultimate choice 

of disposition of fetal remains. R. at 5. This will result in a difficult and lengthy conversation 

which will have the effect of inhibiting the woman’s constitutional right to choose because she is 

already experiencing significant psychological trauma. Further, the informed consent provisions 

require a woman to accede to the State’s view of human life, a point on which this Court has 

refrained from speaking. The legislature’s orthodoxy, while at best an answer to a difficult 

question for medicine, philosophy and theology, undoubtedly also burdens the women who make 

the ordinarily difficult decision to get an abortion.  

 Furthermore, the State’s purpose in demonstrating respect for the life of the unborn 

combined with the fetal disposition statute elevates the fetus to personhood. But the law does not 

recognize a fetus as a person. Roe v. Wade, 410 U.S. 113, 157 (1973). This Court has recognized 

that the word “person” as used in the Fourteenth Amendment does not include the unborn. Id. 

This Court observed that the Fourteenth Amendment only applies the word person to postnatal 

beings. Id. Despite this, the State asserts that a fetus is a human being, and that life begins at 

conception. R. at 12. To further this belief the State has imposed a significant psychological 
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burden with an informed consent provision in the fetal disposition statute that neither benefits the 

mother nor promotes the health of the fetus. Instead, the statute’s effect is that of an informed 

consent provision that pressures a woman to choose not to have an abortion. The psychological 

pressure inhibits the woman’s ability to obtain an abortion and therefore is an unconstitutional 

limitation on the woman’s right to obtain an abortion.  

C. The fetal disposition statute cannot satisfy the rational basis test.  

Rational basis review “is not a license for courts to judge the wisdom, fairness, or logic of 

legislative choices” nor an authorization for “the judiciary to sit as a super legislature to judge 

the wisdom or desirability of legislative policy determinations made in areas that neither affect 

fundamental rights nor proceed along suspect lines.” Heller v. Doe, 509 U.S. 312, 19-20 (1993). 

Instead, rational basis review is a deferential test whereby “any reasonably conceivable State of 

facts that could provide a rational basis” will uphold the statute. Id. Under this test, the statute is 

presumed constitutional, and the party attacking the legislation has the burden of proving no 

conceivable basis could support the legislation. Id. at 321. Therefore, where even one 

justification for the law exists, the legislation must prevail. Id. Here, the statute fails rational 

basis review because the State of Greene legislature failed to attach even one legitimate state 

interest to the fetal disposition statute.  

1. The “humane and dignified disposal of human remains” is not a legitimate interest 
whereby the State may regulate abortion. 
 

In Box, this Court upheld a fetal disposition statute under the rational basis standard that 

had a stated legitimate interest of “the humane and dignified disposal of human remains.” Box, 

139 S. Ct. at 1781. At first blush this statute would seem on point. However, the statute in Box is 

distinguishable from the State of Greene’s statute. 
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 In Box, the Court examined a statute that permitted the simultaneous cremation of fetal 

remains. Id. This Court recognized that Indiana law does not generally allow this type of 

disposition for human remains. Id. The State’s statute, like the Box statute, also bars 

simultaneous cremation of fetal remains. R. at 6. However, the State’s law’s preceding this 

statute did not bar the practice of simultaneous disposal. The new statute is a mere sign of new 

political winds in Greene, which lead the State to equivocate fetal remains with a person. This 

equivocation was not present when this Court decided Box. Rather, this Court’s decision in Box 

could also be upheld under the State’s legitimate interest in the sanitary disposal of fetal remains. 

Planned Parenthood v. State of Minn., 910 F.2d 479, 481-82 (8th Cir. 1990). The State need not 

actually articulate the rational basis for the statute to survive. Heller, 509 U.S. at 320. Thus, the 

Box Court could have decided the case under a multiplicity of legitimate interests.  

 Conversely, the State of Greene statute does not allow for simultaneous disposal of fetal 

remains and therefore undermines this Court’s long-established precedent denying that a fetus is 

a “person” for purposes of the Fourteenth Amendment. Roe, 410 U.S. at 158. This Court stated 

that “when those trained in the respective disciplines of medicine, philosophy, and theology are 

unable to arrive at any consensus, the judiciary, at this point in the development of man’s 

knowledge, is not in a position to speculate as to the answer.” Id. at 159. With this statement, this 

Court barred State’s from creating legislation with the express intent and purpose of 

equivocating unborn life with a person protected under the Fourteenth Amendment. Here, the 

fetal disposition statute intentionally makes that equivocation and therefore cannot be founded 

upon a legitimate interest.  
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2. Even if the State can provide a legitimate interest, the fetal disposition statute does 
not rationally relate to any legitimate interest. 
 

 The State of Greene asserted that the fetal disposition statute furthers the State’s 

legitimate interest in “the humane and dignified disposal of human remains.” R. at 12. This Court 

most recently upheld “the humane and dignified disposal of human remains” as a legitimate state 

interest in Box where the statute permitted the simultaneous cremation of fetal remains. Box, 139 

S. Ct. at 1782. In Box, this Court analyzed the statute under rational basis review because the 

healthcare organization had not asserted the woman’s fundamental right to obtain an abortion. Id. 

at 1781. This Court has not recognized whether a statute rationally related to this interest would 

create an undue burden on a woman’s right to obtain an abortion. Id. Instead, this Court has only 

held that “the humane and dignified disposal of human remains” is a legitimate state interest 

sufficient to survive rational basis provided that the statute rationally relates to that interest. Id.  

a. The fetal disposition statute does not rationally relate to the humane and 
dignified disposition of human remains. 
 

 Here, the statute fails to rationally relate to the stated legitimate interest. Under rational 

basis, the Court must accept a statute even if it is an imperfect fit between means and ends. 

Heller, 509 U.S. at 321. The Court cannot expect the State to produce legislation with 

“mathematical nicety.” Id. However, the fetal disposition statute is not merely imperfect—the 

statute contradicts its stated purpose.  

 The State’s statute contradicts its interest in honoring fetal life because the State only 

advances its interest when the Clinic disposes of remains. The statute permits a woman to make 

the final decision in the disposition of fetal remains. She may choose to dispose of the remains 

herself or allow the Clinic to dispose of them. This statute obligates a woman or the Clinic to 

bury fetal remains but only governs the burial process when the Clinic disposes of the remains. 
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R. at 5. While the State seeks to govern the burial process to ensure humane and dignified 

disposal, the statute does not actually govern the burial process when a woman elects to bury 

fetal remains. This is a major gap in the statute.  

Further, the Clinic will pass the statute’s financial burden to the women who seek 

abortions, leading more women to dispose of the remains themselves. A woman has full liberty 

to dispose of a fetus in a manner contrary to humane and dignified practices. R. at 12. The State 

subjects fetal remains to any form of disposition the woman chooses. R. at 12. The statute fails to 

protect any dignity in disposition because a woman could simply toss the fetal remains into the 

street with regular household trash or flush the remains into the public sewage system. 

Previously, inappropriate disposal practices were not a problem, as the Clinic disposed of the 

majority of fetal remains. R. at 5. But the statute’s departure from the Clinic’s common disposal 

practice ensures that the State will be less able to advance its interest. The statute enables acts 

that contradict its purpose and departs from the Clinic’s respected practice of incinerating fetal 

remains. The statute actually promotes a condition of fetal disposal that is adverse to the State’s 

interest. Therefore, the statute misses the legislature’s aim while also burdening women who 

seek abortions in Greene. Because the statute’s means are adverse to its ends, the statute does not 

rationally relate to the State’s interest in humane and dignified disposal of human remains. 

b. The fetal disposition statute does not rationally relate to the potentiality of 
human life.  
 

In Carhart, this Court recognized that the State has a legitimate interest in protecting the 

dignity of potential human life. Carhart, 550 U.S. at 163. The State analogizes fetal homicide to 

wrongful death statutes that protect the expectancy of potential life. R. at 13. However, this 

analogy fails by the State’s own admission that the fetal disposition statute does not apply until 

after abortion. R. at 17. However, this assertion is false because the statute’s logistical and 
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psychological effects create a substantial obstacle for a woman before the abortion even happens. 

Instead of protecting potential human life, the State regulates the Clinic at the expense of a 

woman seeking an abortion. The homicide and wrongful death statutes are designed to protect a 

fetus before viability, but the State’s analogy to these laws fails because no application of the 

State’s statute advances these protections. Because the fetal disposition statute cannot convey a 

benefit on the unborn fetus, the statute cannot rationally relate to the protection of potential 

human life like the homicide or wrongful death statutes. Therefore, the statute is not rationally 

related to the State’s interest. 

CONCLUSION 

For these reasons, this Court should affirm the judgment of the United States Court of 
Appeals for the Fourteenth Circuit. 

/s/ Team 8  
 

        Team 8 
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