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STATEMENT OF THE CASE 

A. STATEMENT OF FACTS 
 

 In 2018, the State of Greene held elections for its Governor and many seats in its General 

Assembly. R. at 3. The incumbent Governor and the majority of the legislators ran for re-election 

on the campaign promise of supporting more progressive women’s reproductive rights. R. at 3. 

The opponents ran on a ticket promoting more traditional values and a strong pro-life stance, 

promising to protect all lives—born or unborn. R. at 3. The citizens of the State of Greene 

elected the Governor and the majority of the legislators who campaigned for pro-life regulations. 

R. at 3.  

Abortion Regulation Statute. Two years later, the General Assembly enacted House Bill 

411 (“HB 411”) which the Governor signed into effect. R. at 3. HB 411 permits abortions until 

fifteen weeks of the pregnancy. R. at 3. With this law, the Legislature intended to preserve the 

ethics of the medical profession. R. at 3. This was the result of legislative findings that the fetus 

develops the ability to open and close fingers and sense outside stimulations as early as twelve 

weeks. R. at 4. The Legislature also found that as the gestational age increases, so do the risks to 

the woman’s health. R. at 4. 

 Fetal and Embryonic Remains Statute. The State of Greene also passed House Bill 222 

(“HB 222”) which regulates the manner a provider must dispose of embryonic and fetal tissue. 

R. at 5. The law grants the mother the ultimate right to be informed that she may decide the final 

disposition of the fetus, but only if she wishes. R. at 5. However, if the mother elects that the 

facility handle the disposal, the facility must inter or cremate the fetus individually. R. at 5.  
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B. PROCEDURAL HISTORY 
 

Elon Sternberger, M.D. and Greene Women’s Health Clinic, LLC (“Clinic”) filed suit 

against the State of Greene and Floyd Lawson, the Attorney General of the State of Greene, 

(“State of Greene”) the day that HB 411 and HB 222 were enacted. R. at. 3, 4. The Clinic alleged 

that the relevant statutes violate the Fourteenth Amendment. R. at 3. As such, the Clinic also 

sought a preliminary and permanent injunction to prevent the enforcement of the Act. R. at 3. 

The State of Greene and the Clinic moved for summary judgment. R. at 3. 

Abortion Regulation Statute. The district court granted summary judgment in favor of 

the Clinic permanently enjoining this statute. R. at 5. The district court rested its reasoning on the 

fact that the State’s interest in fetal life becomes compelling at viability, so the statute violated 

that rule of law. R. at 5. The State of Greene timely appealed the district court’s decision to deny 

their motion for summary judgment and also appealed the permanent injunction entered in favor 

of the Clinic. R. at 6. 

Fetal and Embryonic Remains Statute. The district court granted summary judgment in 

favor of the Clinic permanently enjoining this statute. R. at 5. The district court denied the State 

of Greene’s motion because it found that the fetal disposition provisions of law were 

unconstitutional under the Due Process Clause. R. at 2. The State of Greene timely appealed the 

district court’s decision to deny their motion for summary judgment and also appealed the 

permanent injunction entered in favor of the Clinic. R. at 6. 

 The United States Court of Appeals for the Fourteenth Circuit affirmed the district 

court’s decision to grant summary judgment in favor of the Clinic and enjoin both statutory 

provisions. R. at. 3. The Supreme Court of the United States granted the petition for writ of 

certiorari. R. at 21. 
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C. STANDARD OF REVIEW 
 

This case presents two certified questions of law; therefore, this Court’s standard of review is 

de novo. First Options of Chi., Inc. v. Kaplan, 514 U.S. 938, 948 (1995). Under the de novo 

standard, “the ‘weight due’ to the trial court’s finding is zero.” Ornelas v. United States, 517 

U.S. 690, 705 (1996) (Scalia, J., dissenting).  
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SUMMARY OF ARGUMENT 

Pre-viability abortions. The doctrine of stare decisis, although not an inexorable 

command, is crucial to the discussion of abortion jurisprudence and the restrictions Roe places 

on the states’ compelling interests in the sanctity of life and women’s health. Under stare decisis, 

Roe should be overruled because subsequent holdings, in light of medical advancement, grant 

states the right to regulate pre-viability abortions which have rendered its foundations outdated. 

Both pro-life and pro-choice advocates have criticized Roe’s holding, asserting it restricts their 

abilities to utilize the political process to effectuate changes in legislation reflecting their 

preferred abortion regulations. Lastly, without individual or societal reliance counseling against 

a reversal of Roe, this Court should find that prohibitions on pre-viability abortions are 

constitutional. 

Even if this Court refuses to depart from the holding in Roe, it should recognize that the 

viability test in Casey is an arbitrary rule that fails to explain why a fetus must be viable outside 

of the womb of the mother for the states’ interests to become sufficiently compelling. In light of 

medical advancements, it has been discovered that a fetus can feel pain as early as twelve weeks. 

As such, the states have a sufficiently compelling interest in respecting unborn life throughout 

the entire pregnancy and irrespective of the point of viability. The states’ interests are to be 

promoted by state legislatures through the political process. This Court already allows for the 

regulation of the manner of abortions to limit the pain a fetus may feel during an abortion 

procedure, as stated in Gonzales. Therefore, the states clearly have sufficiently compelling 

interests regarding the sanctity of unborn life so that the viability rule should be limited to allow 

the states to promote their compelling interests. 
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Disposal of fetal remains. The fetal remains provision acknowledges a woman’s decision 

to have an abortion and regulates a post-abortion issue. The undue burden test applies to 

situations where the state attempts to create a substantial obstacle on the access to abortion. 

Because the fetal remains provision applies after an abortion has been procured, the undue 

burden test is not applicable. Thus, this Court must examine the constitutionality of HB 222 

under rational basis review. HB 222 grants the mother the right to decide the final disposition of 

the fetus and provides medical professional guidelines on how to dispose of the fetus; this 

provision of law rationally relates to the State of Greene’s interest in protecting medical ethics, 

the mother’s health, and the sanctity of life. Thus, HB 222 survives rational basis review.  

However, even if this Court finds that undue burden is the applicable standard, the statute 

nevertheless survives this test. The State of Greene has legitimate interests to ensure a woman’s 

decision to have an abortion is fully informed, to uphold medical ethics by requiring 

transparency to its patients, and to demonstrate a modest form of respect for unborn life. HB 222 

does not impose a substantial obstacle to obtain an abortion because it applies to a post-abortion 

decision and requires an equal manner of treatment to both aborted and miscarried fetuses. 

Further, there is no evidence it would increase costs or that those costs would be passed on to the 

woman. Lastly, the trivial burdens of the statute are outweighed by the profound interest in 

showing respect for the unborn and therefore, HB 222 survives the undue burden test.  
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ARGUMENT 

I. ABORTION JURISPRUDENCE SHOULD BE REEVALUATED BECAUSE 
THE STATES’ INTEREST IN MATERNAL HEALTH AND THE SANCTITY 
OF LIFE IS SUFFICIENTLY COMPELLING TO ALLOW THE 
REGULATION OF PRE-VIABILITY ABORTIONS. 

 
Under the Fourteenth Amendment, the right to privacy “is broad enough to encompass a 

woman's decision whether or not to terminate her pregnancy.” Roe v. Wade, 410 U.S. 113, 153 

(1973). Upon establishing this right, this Court recognized that states have “interests in 

safeguarding health, in maintaining medical standards, and in protecting potential life.” Id. The 

states’ interests allow it to regulate or proscribe abortion “except where it is necessary, in 

appropriate medical judgment, for the preservation of the life or health of the mother.” Id. at 164-

65. Abortion jurisprudence requires that laws do not constitute an undue burden in a woman’s 

path to obtain an abortion. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 876 (1992) 

(plurality opinion). A state regulation constitutes an undue burden, and thereby is 

unconstitutional, when “the purpose or effect of [the law] place[s] a substantial obstacle in the 

path of a woman seeking an abortion of a nonviable fetus.” Id. at 877. 

A. Under stare decisis, the essential holding of Roe should be overruled because 
(1) subsequent decisions have recognized the states’ interest in the sanctity of 
all life, including the unborn, (2) it has polarized the topic of abortion by 
creating inconsistent jurisprudence resulting in relentless criticism, and (3) 
society has been unable to rely on its inconsistency.  

 
 This Court does not refrain from reconsidering prior constitutional rulings, 

notwithstanding stare decisis. Webster v. Reproductive Health Services, 492 U.S. 490, 518 

(1989). The doctrine of stare decisis is “essential to the respect accorded to the judgments of the 

Court and to the stability of the law [but is not] an inexorable command.” Lawrence v. Texas, 

539 U.S. 558, 577 (2003) (citing Payne v. Tennessee, 501 U.S. 808, 809 (1991)). Stare decisis 

allows the Court to overrule case precedent when: (1) its foundations have been “eroded by 
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subsequent decisions,” (2) it has been subject to substantial and continuous criticism, and (3) it 

has not induced a reliance in society that requires upholding precedent. Lawrence, 539 U.S. at 

587 (overruling Bowers v. Hardwick because the traditions it was decided upon were outdated, 

thus eliminating any sufficient reason to uphold); see also Brown v. Bd. of Educ. of  Topeka, 

Shawnee Cnty., Kan., 347 U.S. 483, 491 (1954) (overruling Plessy v. Ferguson after choosing to 

consider the issue in “light of its full development and its present place in American life . . .”); 

Trump v. Hawaii, 138 S.Ct. 2392, 2423 (2018) (overruling Korematsu v. United States because it 

“has been overruled in the court of history, and—to be clear—‘has no place in the 

Constitution.’”). Therefore, under the doctrine of stare decisis, Roe should be overruled because 

abortion is not a fundamental right expressly granted by the Constitution; and as such, rational 

basis is the standard to review the constitutionality of abortion law. 

i. Subsequent case law has eroded the holding in Roe because pre-viability 
regulations on abortion may be constitutional, thus opening the door to 
reconsidering the weight given to the states’ legitimate interest in limiting or 
proscribing abortion.  

 
 Although affirming the essential holding of Roe, “Casey provided a less expansive right 

to abortion” by replacing Roe’s trimester framework with an undue burden test. Lawrence, 539 

U.S. at 588; see Casey, 505 U.S. at 837. Roe and Casey failed to establish that abortion is a 

fundamental right rooted in our nation’s history but still classified abortion as a fundamental 

right deserving of heightened scrutiny. Lawrence, 521 U.S. at 588. Thereafter, the Court heard a 

challenge to both Roe and Casey and held that only fundamental rights which are “deeply rooted 

in this Nation's history and tradition” are subject to strict scrutiny. Washington v. Glucksberg, 

521 U.S. 702, 721 (1997). Neither the reasoning in Roe or Casey were able to justify the 

proclaimed fundamental right to an abortion based upon any express language in the Constitution 
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because its text does not support this assertion; thus, the State’s proposed prohibition on pre-

viability abortion in HB 411 is constitutional. R. at 15-16. 

 Since Roe and Casey were decided, this Court has “preserve[d] the possibility that a 

‘state’s interest in protecting unborn life can justify a pre-viability restriction on [abortion].’” 

Jackson Women’s Health Org. v. Dobbs, 945 F.3d 265, 271 (5th Cir. 2019) (quoting Gonzales v. 

Carhart, 550 U.S. 124, 127 (2007)). Since Roe, scientific advancements have provided a better 

understanding of fetal development and have further legitimized the importance of the State’s 

interests in prenatal life. R. at 17. Based on neonatal science, “[a] baby develops sensitivity to 

external stimuli and pain much earlier” than was believed when Roe was decided. See McCorvey 

v. Hill, 385 F.3d 846, 852 (5th Cir. 2004) (Jones, J., dissenting). The State should be allowed to 

enact laws reflecting its moral sensitivity to these findings without the constraints of Roe and 

Casey. R. at 17. Therefore, in an absence of constitutional support for the proclaimed right to an 

abortion and the states’ compelling interest to protect unborn life, the first element of stare 

decisis is met and Roe should be overruled. See Harris v. McRae, 448 U.S. 297, 325 (1980) 

(recognizing there is no constitutional right involving the purposeful termination of a potential 

life and this is why abortion is different from other relevant, but not comparable, rights regarding 

personal autonomy.); see also Gonzales, 550 U.S. at 169 (Thomas, J., concurring) (asserting that 

Casey and Roe have no basis in the Constitution and as such, do not have a place in the abortion 

jurisprudence). 

 Although the Clinic will likely argue that the essential holding of Roe is still upheld and 

not eroded by subsequent decisions, this argument is weak because the states’ interests are 

sufficiently compelling to enact abortion regulation prior to viability. R. at 16. Furthermore, Roe 

has created inconsistent results in “legal rules that have become increasingly intricate, 
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resembling a code of regulations rather than a body of constitutional doctrine.” Webster, 492 

U.S. at 518. Even though this Court recognizes the public’s desire to affirm prior holdings 

regarding constitutional questions, “when convinced of a former error, this Court has never felt 

constrained to follow precedent.” Smith v. Allwright, 321 U.S. 649, 665 (1944). Therefore, Roe 

should be overruled pursuant to its inconsistencies within abortion jurisprudence.  

ii. Pro-life and pro-choice advocates continue to substantially criticize the holding 
of Roe because their viewpoints are stifled by the current jurisprudence. 

 
 The sanctity of life is among one of the most important moral values of Americans, and 

there are millions who believe in promoting this interest. Dobbs, 945 F.3d at 283 (Ho, J., 

concurring). The central holding of Roe, later affirmed by Casey, has been “subject to 

unrelenting criticism.” Lawrence, 521 U.S. at 589. Casey broadened the potential for criticism 

when the undue burden standard was enacted because it gave judges extensive discretion in 

determining what may constitute a “substantial obstacle” under this standard; thus, inviting the 

possibility of precedent built on a judge’s subjective pro-life or pro-choice views. Casey, 505 

U.S. at 964-65 (Rehnquist, J., concurring). 

 The unrelenting criticism from pro-life advocates is derived from the lack of 

constitutional support and morality regarding abortion. R. at 15. The Clinic fails to provide any 

explicit textual support in which the Constitution grants a fundamental right to an abortion prior 

to viability—or the right to an abortion at all. R. at 15; see Roe, 410 U.S. at 173 (Rehnquist, J., 

dissenting) (criticizing the majority’s decision in finding a substantive right to privacy in the Due 

Process Clause of the Fourteenth Amendment because it is not based on history or any textual 

support from the Constitution). Even if abortion is a fundamental right granted to women in the 

Constitution, HB 411 does not infringe upon it because it still allows for abortion through fifteen 

weeks of gestation. R. at 3. Currently, the Clinic grants the mother one extra week to determine 
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whether she intends to terminate her pregnancy compared to what is provided for by HB 411. R. 

at 5. Each year, there are approximately 25,000 abortions in the State of Greene—the majority 

occurring prior to ten weeks of gestation. R. at 3. Under HB 411, the State seeks to uphold 

traditional moral values including the protection of life, liberty, and happiness for all citizens, 

born or unborn, by allowing an abortion up to fifteen weeks. R. at 3.  

 Pro-choice advocates contend that an unwanted pregnancy could cause women to have “a 

distressful life and future.” R. at 16 (citing Roe, 410 U.S. at 153). Thus, some believe it is the 

woman’s right to “terminate her pregnancy at whatever time, in whatever way, and for whatever 

reason she alone chooses.” Roe, 410 U.S. at 153. However, even pro-choice supporters criticize 

abortion jurisprudence because of this Court’s recognition that “[a]t some point in pregnancy . . . 

respective [state] interests become sufficiently compelling”. Id. at 154. 

 The viability standard set forth in Casey fails to fulfill its “promise that the State has an 

interest in protecting . . .potential life.” R. at 17. Casey, 505 U.S. at 876. While HB 411 limits the 

timeframe in which an abortion may be obtained, it still provides a generous period in which the 

mother is able to make her ultimate decision. R. at 5. Because of this, there is “no reason why the 

[s]tate's compelling interest in protecting potential human life should not extend throughout 

pregnancy rather than coming into existence only at the point of viability” as suggested in Roe. 

Webster, 492 U.S. at 494. The essential holding of Roe fails to respect states’ interest in 

protecting unborn life. R. at 17. Casey, 505 U.S. at 876). For these reasons, Roe should be 

overturned. 
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iii. Society has not relied on the essential holding of Roe because people do not enter 
intimate relationships based on the right to an abortion and it undermines the 
citizen’s power to effectuate change through the political process. 

 
In Casey, this Court recognized that it would be surprising if society found reliance on 

the holding of Roe. Casey, 505 U.S. at 856. Developments in society and advancements in 

contraception have eliminated the reliance in the holding of Roe because they do not enter 

intimate relationships based on the right to an abortion. Lawrence, 521 U.S. at 591. However, 

society has a false misconception that overruling Roe would in turn make abortion unlawful. Id. 

This is simply untrue—rather, overruling Roe would allow the people to utilize the political 

process to advocate for the protection of unborn life, women’s health, and the medical 

profession’s integrity by creating a more narrow and humane right to abortion R. at 17. Id.  If 

Roe were overruled, “[m]any states would unquestionably have declined to prohibit abortion,” 

but would impose certain humane regulations, such as HB 411. Id. at 592. Thus, Roe should be 

overruled, and this Court should leave the question of whether and when to allow an abortion to 

the people. R. at 17. 

B. Even if this Court finds a constitutional basis for the right to an abortion, it is not 
unqualified because the states’ interests are sufficiently compelling to allow 
regulation before viability. 

 
The states’ interests are tied to the viability standard set out in Casey and are based on the 

medical developments in obstetrics regarding unborn life rather than the physical development of 

the fetus. MKB Mgmt. Corp. v. Stenehjem, 795 F.3d 768, 774 (8th Cir. 2015). The states’ interest 

in protecting unborn life is substantial and is vested “in the fetus as an entity in itself, and the 

character of this entity does not change at the point of viability under conventional medical 

wisdom.” Thornburgh v. American Coll. of Obstetricians & Gynecologists, 476 U.S. 747, 795 
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(1986) (White, J., dissenting); see also Gonzales, 550 U.S. at 145 (recognizing “that the 

government has a legitimate and substantial interest in preserving and promoting fetal life”). 

i. The State of Greene has an ongoing, compelling interest in women’s health and 
the sanctity of life irrespective of when a fetus is viable outside the mother’s 
womb. 

 
Casey adopted the viability rule to “promote the State’s profound interest in potential 

life” by allowing the state to “take measures to ensure that the woman’s choice is informed.” 

Casey, 505 U.S. at 878. Casey upheld informed consent laws aiming to protect “the life of the 

unborn,” so that a woman’s decision “is mature and informed, even when in so doing the State 

expresses a preference for childbirth over abortion.” Casey, 505 U.S. at 851; see also City of 

Akron v. Akron Ctr. for Reprod. Health, Inc., 462 U.S. 416, 445 (1983) (recognizing the states’ 

interest in informed consent laws so a woman “understands the physical and emotional 

implications of having an abortion.”). Under the undue burden standard, Casey also recognized 

twenty-four hour waiting periods as constitutionally valid to promote the states’ interest because 

it provides a woman with “a period of reflection” to make a decision that is both “informed and 

deliberate”. Casey, 505 U.S. at 855. Casey upheld parental consent laws if there is a judicial 

bypass procedure. Id. at 899. Therefore, a state may regulate abortion prior to viability if it is not 

an undue burden; but this fails to establish why the states’ interest is not compelling before 

viability but is compelling after viability. Thornburgh, 476 U.S. at 795 (White, J., dissenting) 

(emphasis added). 

Through its legislative body, the State of Greene recognized the health dangers associated 

with abortion irrespective of whether a fetus is viable or not. R. at 4. HB 411 takes into 

consideration the health risks associated with abortions even before viability. R. at 4. The State 

of Greene has a compelling interest in maternal health to ensure elective abortions are sought out 
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earlier and before fifteen weeks because the later abortions are performed, the more danger a 

woman faces. R. at 4. In Casey, the state’s interest in maternal health was compelling enough to 

uphold regulations regarding informed consent laws, 24-hour waiting periods, and the 

requirement of parental consent as regulations on abortion that do not unduly burden a woman’s 

right to choose and prior to viability. Casey, 505 U.S. at 887, 899. Under the viability rule, 

regulations on an abortion prior to viability are permissible except for one type of regulation that 

is vital to protecting maternal health—time restraints on a right to an abortion. R. at 16. 

Therefore, the State of Greene’s ability to regulate the time an abortion may be obtained should 

not be constrained to the viability of the fetus because the compelling interests advanced by the 

State are equal throughout the entire pregnancy, not merely when a fetus is viable outside the 

mother’s womb. R. at 16. 

The Clinic will likely argue that its interests must be balanced against one of the most 

personal choices a woman may make in her life, that are “central to personal dignity and 

autonomy” and “to the liberty interest protected by the Fourteenth Amendment.” Casey, 505 

U.S. at 851. Roe and Casey recognize that a woman’s right to an abortion involves “personal 

decisions concerning not only the meaning of procreation but also human responsibility and 

respect for it.” Id. at 847-48 (emphasis added). The right to an abortion is intertwined and 

impossible to separate from “the fact that a woman is not isolated in her pregnancy, and that the 

decision to abort necessarily involves the destruction of a fetus.” Casey, 505 U.S. at 952 (Scalia, 

J., dissenting) (citing to Michael H. v. Gerald D., 491 U.S. 110, 124 (1989)). Therefore, abortion 

is distinguishable from any other fundamental right because “no other right involves, as abortion 

does, ‘the purposeful termination of a potential life.’” R. at 16. (citing to Harris, 448 U.S. at 

325).  
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The viability rule inhibits states from advancing its interests in the dignity of unborn life 

and maternal health because this arbitrary line automatically presumes the woman’s right to an 

abortion supersedes a human life—despite what the citizens of the State of Greene believe and 

voted for. R. at 3. The State of Greene voted for a pro-life Governor and Legislature “to protect 

the life, liberty, and happiness of every citizen of Greene, whether born or unborn.” R. at 3. The 

arbitrary viability rule in Casey silences the majority of voters in the State of Greene by creating 

an absolute right to an abortion prior to viability and with no avenue for the State to promote its 

compelling interests. R. at 3. Therefore, Roe and Casey must be abandoned, at least in part, to 

allow the citizens and their elected bodies of each State to regulate abortion. R. at 17. 

ii. The viability rule is an unworkable framework for abortion and should be left to 
the states to regulate because it forecloses the legislature from its lawmaking 
authority and neglects to consider the states’ interests in unborn life prior to 
viability. 

 
“The States may, if they wish, permit abortion on demand, but the Constitution does not 

require them to do so.” Casey, 505 U.S. at 979 (Scalia, J., dissenting). Once the Court has 

decided a legal question “under the Constitution, the Court removes it from the realm of 

democratic decision.” Obergefell v. Hodges, 576 U.S. 644, 654 (2015) (Roberts, C.J., 

dissenting). The abortion jurisprudence has removed the issue from “public debate and 

legislative action” and placed the judiciary “at the center of a controversy that they can never 

resolve” because the nature of this issue “should be left to the States and the legislative process.” 

R. at 16. Glucksberg, 521 U.S. at 720. The political process is the appropriate avenue to regulate 

abortion because it involves the accommodation of “conflicting personal rights and compelling 

state interests” that are at odds. Akron, 462 U.S. at 454 (O’Connor, J., dissenting). Instead, the 

judiciary has implemented an unworkable undue-burden standard that fails to allow the States to 

advance its important interest recognized in Roe and Casey. R. at 16. See Casey, 550 U.S. at 856 
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(holding “the State has legitimate interests from the outset of the pregnancy in protecting the 

health of the woman and the life of the fetus that may become a child.”) (emphasis added); 

Akron, 462 U.S. at 461 (O’Connor, J., dissenting) (recognizing the states’ interests throughout 

the entire pregnancy and that the viability analysis is difficult to work because “potential life is 

no less potential in the first weeks of pregnancy than it is at viability or afterward. At any stage 

in pregnancy, there is the potential for human life.”). 

The Constitution does not prohibit States from barring elective abortions before viability 

“because nothing in the [c]onstitutional text, structure, history, or tradition supports a right to 

abortion.” R. at 15. In the absence of either constitutional reasoning or a long-standing tradition 

to the right to an abortion, the judiciary is the inappropriate body to decide a highly contested 

public policy and moral issue. R. at 16. The precedent of this Court fails to recognize that 

“abortion is fundamentally different from any” other rights subject to heightened scrutiny 

because it involves the “‘purposeful termination of a potential life.’” R. at. 16. (citing Harris, 

448 U.S. at 325). The State of Greene’s interest in the sanctity of life and respect for unborn life 

is burdened because the State should be able to promote its interests by imposing a regulation 

that “merely limits the time frame” that a women may obtain an abortion. R. at 4. Ultimately, the 

women may choose to have an abortion prior to the viability of the fetus while at the same time 

HB 411 advances the pro-life values of the citizens of the State of Greene by limiting the 

decision to fifteen weeks—only one less week of decision making. R. at. 5. Therefore, HB 411 is 

a solely a time frame regulation and is not an undue burden on the woman’s right to an abortion 

because the decision time is only shortened by a few days. R. at 5. 

 The Clinic will likely argue that personal autonomy is at issue and that the “Constitution 

places limits on a [s]tate's right to interfere with a person's most basic decisions about family and 
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parenthood.” Casey, 505 U.S. at 849. However, removing a highly divisive and contested social 

issue from the purview of the political process, inevitably, results in “[h]eavy-handed judicial 

intervention [] difficult to justify and” may provoke rather than resolve conflict. Ruth B. 

Ginsburg, Essay: Some Thoughts On Autonomy And Equality In Relation To Roe V. Wade, 63 

N.C.L. REV. 375, 385-86 (1985); see also Obergefell v. Hodges, 576 U.S. at 710-11 (2015) 

(Roberts, C.J., dissenting) (recognizing that proponents of same-sex marriage lost “the 

opportunity to win the true acceptance that comes from persuading their fellow citizens of the 

justice of their cause.”). In the State of Greene, the voters effectuated their policy views via the 

political process when they elected a Governor and majority of legislators who campaigned on a 

strong pro-life stance; the enactment of HB 411 promoted the values of the citizens of Greene 

and should not be silenced by judicial opinion that lacks constitutional support. R. at 3.  

iii. Abortion jurisprudence requires an exception to the viability rule for the sake of 
clarity and consistency because this rigid rule disproportionately affects women 
in minority classes. 

 
“The rigid trimester analysis of the course of a pregnancy enunciated in Roe has created 

an arbitrary constitutional law rule.” Webster, 492 U.S. at 517. Casey failed to provide clear 

guidance after discarding the trimester framework because the undue burden standard still treats 

all government prohibition of abortion, prior to viability, as “unwarranted”; such treatment is 

impermissible and fails to account for the “substantial state interest in potential life throughout 

pregnancy.” Casey, 505 U.S. at 876. Further, the viability rule in Casey causes inconsistent 

results based on “the level of medical technology available when a particular challenge to state 

regulation occurs.” Akron, 462 U.S. at 444 (O’Connor, J., dissenting). Thus, the abortion 

jurisprudence fails to create uniformity among abortion laws, but the results are alarmingly clear. 

“The reported nationwide abortion ratio—the number of abortions per 1,000 live births—among 
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black women is nearly 3.5 times the ratio for white women.” Box v. Planned Parenthood of Ind. 

& Ky., Inc., 139 S.Ct. 1780, 1791 (2019) (Thomas, J., dissenting) (discussing how the 

accessibility to abortions has resulted in “racial disparity” and that in certain urban cities “black 

children are more likely to be aborted than they are to be born alive—and are up to eight times 

more likely to be aborted than white children in the same area.”). 

Here, the implications of HB 411 are far reaching because it accounts for the effects of 

liberal abortion laws that Justice Thomas rightfully categorizes as a racial disparity. Id. The 

states have a compelling interest in not only the protection of human life, but also a duty to 

promote racial equality through its abortion regulations. HB 411 is not intended to burden the 

right to an abortion, but further the respect for all unborn life—irrespective of the “immutable 

characteristics” of the fetus. R. at 18. Id. at 1783 (discussing the fact that immutable 

characteristics, such as race, sex, disability, etc. are known early on in a pregnancy and that some 

abortion regulations are to “promote a State’s compelling interest in preventing abortion from 

becoming a tool of modern-day eugenics”). 

II. THE STATE OF GREENE’S FETAL REMAINS PROVISION GRANTS A 
WOMAN THE RIGHT TO DETERMINE FINAL DISPOSITION AND 
ADMINISTERS THE MANNER A PROVIDER MUST DISPOSE OF THE 
FETUS, WHICH IS CONSISTENT WITH THE STATE’S AUTHORITY TO 
REGULATE ABORTION.  
 

The law in the present case is purely a post-abortion regulation based on the State of 

Greene’s legitimate interest in advancing medical ethics and the sanctity of life. This Court has 

recognized that a health regulation enacted for the purpose or effect of creating a substantial 

obstacle is an undue burden and constitutionally invalid. Whole Woman's Health v. Hellerstedt, 

136 S.Ct. 2292, 2316 (2016). However, a woman’s right to an abortion is not unqualified and 

thus, the burden imposed must be weighed against the benefits of the statute and important state 
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interests. Id. at 2309. Further, a single burden does not rise to the level of being considered a 

substantial obstacle. Casey, 505 U.S. at 887. A regulation which facilitates the “wise exercise of 

that right...cannot be classified as an interference.” Id. This Court has also held that a law which 

“has the incidental effect of making it more difficult or expensive to procure an abortion cannot 

be enough to invalidate it.” Gonzales, 550 U.S. at 157. Notably, a law which has passed the 

legislative process is presumed to be rational. Peterson v. Lindner, 765 F.2d 698, 705 (7th Cir. 

1985).  

A. The fetal remains provision does not trigger the holding in Casey because it 
regulates matters post-abortion rationally relating to the preservation of 
medical ethics and dignity of life, and thus is reviewed under rational basis.  

 
HB 222 regulates procedures taking place after an abortion; therefore, it is subject to 

rational basis review because it does not infringe on a fundamental right. A state may “use its 

voice and its regulatory authority to show its profound respect for the life within the woman.” 

Gonzales, 550 U.S. at 128. The undue burden test applies when a provision of law creates a 

substantial obstacle in a woman’s path to obtain an abortion before viability. R. at 7. Casey, 505 

U.S. at 878. (emphasis added). Regulations on the disposal of a fetus do not trigger a 

fundamental right because it does not involve the termination of life. R. at. 16. (citing Harris, 

448 U.S. at 325). A law passes rational basis review if it rationally relates to a legitimate 

government interest. Glucksberg, 521 U.S. at 728. A state has a legitimate interest in proper 

disposal of fetal remains. See Box, 139 S.Ct. at 1782; Akron, 462 U.S. at 451-52; Planned 

Parenthood Ass'n v. Fitzpatrick, 401 F. Supp. 554, 573 (E.D. Pa. 1975). Additionally, states may 

use their regulatory authority to bar or substitute certain procedures to advance their “legitimate 

interests in regulating the medical profession in order to promote respect for life, including the 



 19 

life of the unborn.” Gonzales, 550 U.S. at 158. “Respect for human life finds an ultimate 

expression in the bond of love the mother has for her child.” Id. at 159.  

Given this Court’s definition of an undue burden, HB 222 is a post-abortion regulation 

rather than a prohibition on the procedure; thus, it benefits from limited constitutional safeguards 

and must be evaluated under the doctrine of rational basis. Specifically, the statute requires 

informed consent from the mother for final disposition of the aborted fetus and prescribes 

guidelines for healthcare providers for the manner of disposal. R. at 5. The State of Greene 

implemented HB 222 to “promote the legitimate interest in medical ethics and ensuring 

[disposal] of fetal remains in a method demonstrating respect for the life of the unborn.” R. at 5. 

The statute is intended to ensure that a woman’s decision in “so grave a choice” is well-

informed. R. at. 18. (citing Gonzales, 550. U.S. at 159-60). Thus, HB 222 is reasonably related to 

a legitimate state interest—affording the mother a choice over the remains and regulating the 

medical profession by providing a modest form of respect to the fetus. Therefore, the statute 

survives rational basis review.  

B. Should this Court find that HB 222 must overcome the undue burden 
standard, the State of Greene satisfies this burden because neither the 
statute, nor its purpose or effect, create a substantial obstacle in the path of a 
woman seeking to have an abortion.  

 
The provision satisfies the undue burden standard because a woman may choose to not be 

involved in the disposal of the fetus and the medical requirements for disposition are a minimal 

burden compared to the State of Greene’s valid interest in respect for the unborn. In rejecting the 

Roe trimester framework, this Court recognized a state’s “profound interest in potential life” and 

established that the state “may take measures to ensure that the woman’s choice is informed”. 

Casey, 505 U.S. at 877. A law does not create an undue burden if “the means chosen by the State 
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to further the interest in potential life [are] calculated to inform the woman’s free choice, not 

hinder it”. Id. at 878.  

i. HB 222 does not create an undue burden in the path of a woman seeking an 
abortion because it relates to the State of Greene’s legitimate interest in the 
sanctity of life, the women’s health, and the woman may choose to not be involved 
in disposal. 

 
The State of Greene has a legitimate interest in requiring a woman’s informed consent 

because it minimizes any potential burdens the mother may experience after an abortion. States 

may enact abortion regulations which “create a structural mechanism” as a way to “express 

profound respect for the life of the unborn”. R. at 7. Id. at 877. For example, in Casey, this Court 

upheld a regulation requiring minors to obtain informed parental consent, provided there was a 

judicial bypass. Casey, 505 U.S. at 900. This Court concluded that this provision along with 

other regulations, such as required waiting periods, were valid even though it could potentially 

increase the cost of abortions because it promotes the state’s legitimate interest to protect the 

mother’s health. Id. at 900-01. Similarly, the statute in the instant case promotes the State of 

Greene’s interest in the mother’s health through her informed consent by ensuring that she is 

fully aware of all aspects of the procedure. R. at 5. Casey recognizes that a restriction on 

abortion, which rises to the level of a substantial obstacle for a large fraction of women seeking 

an abortion, is facially invalid. Casey, 505 U.S. at 895. Consistent with Casey, the consent 

requirement in this case does not pose a substantial obstacle on a woman’s decision to have an 

abortion because it regulates a post-abortion procedure. R. at 3, 5. Additionally, like in Casey 

where this Court required a judicial bypass, HB 222 allows for a woman to elect for the facility 

to dispose of the fetus, at which point she would have no further involvement. R. at 5. Id.  

Further, in Hellerstedt this Court reasoned that air pressure, humidity and sterilization 

regulations were inappropriate for an abortion procedure because it does not involve the 
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penetration of the skin. Hellerstedt, 136 S. Ct. at 2315-16. However, other individual factors 

such as increased driving distances, without more, do not always constitute an undue burden. Id. 

at 2313. Unlike Hellerstedt, State of Greene’s regulations directly address issues that will 

inevitably occur after an abortion—the disposal of the fetus. R. at 5. There are approximately 

25,000 abortions and 1,000 miscarriages in the State of Greene each year. R. at 3. As abortion 

jurisprudence has repeatedly held, State of Greene has a legitimate interest in demonstrating 

respect for the life of the unborn. R. at 3. Further, the State of Greene did not enact HB 222 with 

the intent of creating a substantial obstacle for the woman to obtain an abortion because the 

statute applies to both aborted and miscarried fetuses. R. at 5-6. Lastly, the statute does not have 

the effect of substantially burdening the right to an abortion because it involves a post-abortion 

decision. R. at 5-6. 

Further, in Fitzpatrick, the State of Pennsylvania enacted a statute requiring its 

Department of Health to “make regulations to provide for the humane disposition of dead 

fetuses.” Fitzpatrick, 401 F. Supp. at 573. The clinic challenged the statute stating it would 

“require elaborate funeral provisions, treating the fetus as a human, and that psychologically and 

financially such regulations [would] burden a pregnant woman's decision concerning 

abortion.” Id. at 572. Pennsylvania asserted its interest was “to preclude the mindless dumping of 

aborted fetuses on to garbage piles.” Id. at 573. The court held that the statute was valid because 

the state’s “exercise of its police power may provide for the disposition of dead fetuses to protect 

the public health.” Id. Like in Fitzpatrick, the regulations in HB 222 require facilities to provide 

“a modest form of respect” for the fetus. R. at 18. The State of Greene sought achieve this goal 

by remitting its previous practice of “incinerat[ing] [numerous] aborted fetuses [simultaneously] 

along with other surgical byproduct.” R. at 5. The State of Greene exercised its police power to 



 22 

protect the public health, including that of the mother’s. Allowing the mother to have a say in 

final disposition of the fetus is consistent with this Court’s reasoning that “respect for human life 

finds an ultimate expression in the bond of love the mother has for her child.” Gonzales, 550 

U.S. at 159. Thus, attempting to minimize any psychological burdens the woman may endure 

when electing to have an abortion.  

The District Court criticized the State of Greene’s interest in showing respect for the fetus 

asserting that there is no potential life at stake. R. at 11-13. However, this Court has recognized 

that a legislature’s intent does not convey a meaning beyond “common acceptance of common 

terms.” Webster, 492 U.S. at 505. Here, the legislative intent is to promote dignity of both born 

and unborn life. R. at 5. Thus, the criticisms are meritless because HB 222 furthers the State’s 

legitimate interest in the respectful disposal of the remains.   

 The fetal remains provision promotes the State of Greene’s legitimate interest in the 

sanctity of life and protects the woman’s mental and emotional health by granting her all 

decision-making authority in an abortion procedure and ensuring she is fully informed of her 

options. Thus, when weighing the small burden of informing the mother of her rights against the 

profound final respect paid to the unborn, HB 222 does not create a substantial obstacle in a 

woman’s path to an abortion.  

ii.  HB 222 does not create an undue burden in the path of a woman seeking an 
abortion because it relates to the State of Greene’s legitimate interest in the 
preservation of medical ethics by requiring providers to respectfully dispose of 
remains and provide full disclosure to their patients as to fetal disposition. 
 

The State of Greene has a legitimate interest in preserving medical ethics because this 

allows woman to obtain a safe and informed abortion. Medical providers must follow regulations 

which “direct them to use reasonable alternative procedures.” Gonzales, 550 U.S. at 163. 

Requiring physicians to obtain informed consent is “no different from a requirement that a doctor 
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give certain specific information about any medical procedure.” Casey, 505 U.S. at 884. 

Importantly, courts have recognized that “a regulation that requires [an] expensive burial may 

very well invade the privacy of the pregnant woman and burden her decision concerning an 

abortion.” Fitzpatrick, 401 F. Supp. at 573. The State of Greene recognizes the difficult choice a 

woman must make when obtaining an abortion. R. at 18. The enactment of the fetal remains 

provision in HB 222 aims to ease that burden by ensuring “so grave a choice” is fully informed. 

R. at 18. (citing Gonzales, 550 U.S. at 163). This Court has recognized this as a state’s legitimate 

interest and acknowledged “that a mother who comes to regret her choice to abort must struggle 

with grief [much] more anguished”. Gonzales, 550 U.S. at 163. The fetal remains provision was 

enacted to prevent such a sorrow from materializing by procuring the mother’s informed consent. 

R. at 18. It “protect[s] those mothers who one day may regret their decision” when they 

eventually learn their potential child was incinerated along with other fetuses and medical waste. 

R. at 18. Thus, HB 222 does not create a substantial obstacle but rather guarantees a woman is 

fully aware of her options and makes an informed decision. 

Further, this provision promotes State of Greene’s legitimate interest in preserving ethics 

in the medical profession. HB 222 seeks to achieve this interest by creating transparency in the 

medical profession as to their patients. R. at 5. Under this regulation, a medical provider is 

required to inform the mother that “she has the ultimate right to determine final disposition of the 

remains.” R. at 5. Further, HB 222 provides guidance for medical providers to comply with the 

State’s laws when disposing of a fetus. R. at 5-6. For instance, HB 222 now permits providers to 

obtain a “burial transit permit” which allows them to transport and dispose of the dead. R. at 6. It 

also indicates that fetuses should not be disposed of with medical waste and should be cremated 

individually. R. at 6. As the language of the statute shows, the fetal remains provision promotes 



 24 

the mother’s health and protects the medical profession while showing a sheer amount of respect 

for the fetus. Consistent with this Court’s reasoning that the “legislature must [have substantial] 

…latitude”, the State of Greene enacted this provision to “establish classifications that roughly 

approximate the nature of the problem perceived”, including both public and private concerns. 

Planned Parenthood of Minn. v. Minnesota, 910 F.2d 479, 488 (8th Cir. 1990) (citing Plyler v. 

Doe, 457 U.S. 202, 216 (1982)).  

The fetal remains provision applies to procedures involving both abortions and 

miscarriages. R. at 6. There are approximately 26,000 abortions and miscarriages annually in the 

State of Greene. R. at 3. Requiring both aborted and miscarried fetuses to be disposed of in an 

equal manner is evidence that the provision is not intended to have the purpose or effect of 

creating a substantial obstacle in obtaining an abortion. Further, because the purpose of the 

provision is to promote medical ethics by showing respect for the sanctity of life, “[a]chievement 

of this purpose logically requires that the regulation sweep within its scope both voluntary 

abortions and spontaneous miscarriages since both events result in fetal remains requiring some 

type of disposal.” Id.  

While this Court has established that regulations which result in expensive procedures 

create a substantial obstacle, the Clinic has not presented any evidence that the new regulations 

will result in cost increases for the procedure. Additionally, the Clinic did not present any 

evidence that potential costs would be translated into increased costs for the woman. Even if the 

woman bears a portion of the increased cost, a small percentage of the total cost will not be 

deemed to rise to the level of a substantial obstacle. Id. at 487. On the contrary, HB 222 aims to 

minimize any potential burden on the woman by providing all relevant information about the 

procedure, including disposal of the fetus. This Court has recognized that it is in the states’ 
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interest to preserve medical ethics by providing information to the woman “in the light of all 

attendant circumstances—psychological and emotional as well as physical—that might be 

relevant to the well-being of the patient.” Colautti v. Franklin, 439 U.S. 379, 394 (1979). 

Notably, the fetal remains provision does not require providers to recognize fetal remains 

as person. Rather, it simply shows dignity for what it is—a separate human organism. R. at 18. 

While the State of Greene allows for different forms of abortions, including medication and 

surgical, this Court has recognized that “it is neither [its] obligation nor within [its] traditional 

institutional role to resolve questions of constitutionality with respect to each potential situation 

that might develop.” United States v. Raines, 362 U.S. 17, 21 (1960). Thus, the statute is not 

under or overinclusive. Further, this Court has held that “the Constitution does not require 

[Greene] to draw the perfect line nor even to draw a line superior to some other line it might 

have drawn.” R. at 19; Armour v. City of Indianapolis, 566 U.S. 673, 685 (2012).   

The language in HB 222 and the legislative intent conveys the State of Greene’s 

legitimate interest in promoting medical ethics and expressing dignity for the life of the unborn 

by ensuring the woman’s informed consent when obtaining an abortion. “Rather than regulating 

abortion, this statute acknowledges the existence of abortion and regulates an issue related to 

abortion.” Minn., 910 F.2d at 487.  

CONCLUSION  

 For the foregoing reasons, the State of Greene and Floyd Lawson, Petitioners, 

respectfully requests that this Court overrule Roe based on stare decisis; but even if this Court 

does not want to depart from the essential holding of Roe, the State of Greene’s interests are 

sufficiently compelling to regulate abortion without the constraints of the unworkable viability 

rule set out in Casey. The Petitioners further request that this Court find that HB 222, including 
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the informed consent of the mother and fetal remains provision, is not an undue burden on the 

access to an abortion because it reasonably relates to a legitimate state interest in protecting the 

mother’s health, showing dignity to the unborn, and protecting medical ethics. Thus, this Court 

should answer both certified questions in the negative.  
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